Go  ogle 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non- commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 


Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  /  /books  .  google  .  com/ 


Illllllllilllil 

3  1130  00004  5664 


p  by  Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


THE  UNIVERSITY  OF  MISSOURI  BULLETIN 

VOI«UME  20  NUMBER  32 


I 

LAW  SERIES  17 


BAR  BULLETIN 


EQUITABLE  RELIEF  AGAINST 
NUISANCES  AND  SIMILAR 
WRONGS  IN  MISSOURI 


NOTES  ON  RECENT  MISSOURI  CASES 


ISSUED  THREE  TIMES  jmimnTT  ENTERED  AS  SECOND- 
CLASS  MATTER  AT  POSTOFFICE  AT  COLUMBIA, 
MISSOURI— 4000 

NOVSMBEB,  1919 


Digitized  by 


TABLE  OF  CONTENTS 


Equitabu  Reuef  Against  Nuisances  and  Similar  Wrongs  in 
Missouri    ~  *  -   3 

Bar  Buu^in   .     45 

Notes  on  Recent  Missouri  Cases —  4.   51 

Bills  and  Notes — Parol  Evidence  to  Charge  Endorsee  as  Co- 
maker-Accommodated Party.  Overland  Auto  Co.  v.  Win- 
ters et  al   51 

Husband  and  Wife — Right  of  One  Spouse  to  Recover  l,oss  of 
Consortium  of  the  Other  Due  to  the  Negligent  Acts  of  De- 
fendant   Earnhardt  et  al  v.  Perry   54 

Humanitarian  Doctrine — ^Duty   to   Trespassers.     Dalton  v. 
M.  K,  &  r.  Ry,  Co  ^   57 

Practice — Sufficiency  of  Motion  for  New  Trial.    State  ex  rel 
United  Railways  of  St,  Louis  v.  Reynolds   59 

Accident   Insurance— "Suicide  Statute"— Insanity.     Scales  v. 
National  Life  &  Accident  Ins.  Co     62 

Prohibition— Right  of  State  to  a  Change  of  Venue  From  Judge 
on  Ground  of  Prejudice.  State  ex  rel  Attorney  General  v.  John 
G.   Slate  68 


Digitized  by 


Google 


Equitable  Relief  Against  Nuisances 
and  Similar  Wrongs  In  Missouri^ 


I.   Private  Nuisance. 

Definition.  In  order  the  better  to  secure  to  the  owner  and 
occupier  of  land  its  proper  use  and  enjoyment  the  common  law 
has  recognized  certain  rights  in  addition  to  the  mere  right  of 
possession  which  is  redressed  by  the  action  of  trespass.  These 
non-possessory  rights  are  called  natural  rights  because,  like  the 
right  of  possession,  they  exist  irrespective  of  the  consent  of  oth- 
ers.* These  natural  rights  have  been  summarized  as  follows 

(1)    To  have  the  air  free  from  unreasonable  pollution  by 

*The  substance  of  this  article  will  appear  shortly  in  a  book  on 
Equity  with  notes  on  Missouri  cases  and  is  used  here  with  the  permis- 
sion of  the  publishers. 

*And  are  thus  distinguished  from  consensual  rights;  easements  and 
profits  are  usually  consensual  but  may  be  acquired  by  prescription. 

•Tiffany,  Real  Property  p.  649.  The  list  is  not  entirely  complete: 
for  example,  the  storing  of  large  quantities  of  dangerous  explosives  in 
close  proximity  to  a  dwelling  is  a  nuisance;  French  v.  Mfg,  Co.  (1913) 
173  Mo.  App.  220,  226,  158  S.  W.  720;  Liggett  v.  Powder  Mfg.  Co.  (1917) 
274  Mo.  115,  119,  202  S.  W.  372;  or  the  use  of  such  explosives  in  a 
thickly  populated  community.  Blackford  v.  Herman  Co.  (1908)  132 
Mo.  App.  157,  163,  112  S.  W.  287. 

*Cooke  v.  Forbes  (1867)  5  Eq.  Cas.  106  (ammonia  fumes)  ;  Kirch- 
graber  v.  Lloyd  (1894)  59  Mo.  App.  59  (vapors  and  smoke  from  brick 
kiln)  ;  Sultan  v.  Parker-Washington  Co.  (1906)  117  Mo.  App.  636,  644, 
93  S.  W.  289  (fumes  from  asphah  plant)  ;  .B»^/ma«  v.  R.  R.  (1892)  50 
Mo.  App.  151  (stock  yards).    See  also  5*/.  Louis  Safe  Deposit  Co.  v. 
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disagreeable  vapors*  and  odors*  and  also  free  from  unreason- 
able noise.* 

(2)  To  have  water  in  a  natural  watercourse  flow  past  his 
land  without  diminution/  deterioration,*  or  alteration*  by  acts 
on  the  part  of  others. 

Kennett  Est,  (1903)  101  Mo.  App.  370,  374,  74  S.  W.  474  (heat  from 
smoke  stack). 

•///.  Cent  R.  R.  Co.  v.  Grabill  (1869)  50  lU.  241  (odor  from  cattle 
pens) ;  Zugg  v.  Arnold  (1898)  75  Mo.  App.  68  (odors  from  slaughter 
house)  ;  Danker  v.  Goodwin  Mfg,  Co.  (1903)  102  Mo.  App.  723.  730.  77  S. 
W.  338.  (stenches  from  candle  factory)  ;  Desberger  v.  University  Heights 
Co.  (1907)  126  Mo.  App.  206,  218,  102  S.  W.  1060  (sewage) ;  Gorman  v. 
R.  R.  (1912)  166  Mo.  App.  320,  328,  148  S.  W.  1009  (filth  from  privies). 
That  an  ordinary  pond  is  not  a  nuisance  see  Holke  v.  Herman  (1900) 
87  Mo.  App.  125.  134. 

^Soltau  V.  De  Held  (1851)  2  Sim.  (N.  S.)  133  (bell  ringing)  ;  Leete 
V.  Pilgrim  Cong'L  Soc'y  (1884)  14  Mo.  App.  590  (beU  ringing) ;  McNulty 
V.  Miller  (1912)  167  Mo.  App.  134.  151  S.  W.  208;  Hayden  v.  Tucker^ 
(1866)  37  Mo.  214.  217  (stallions  and  jacks  kept  for  breeding  purposes)  ; 
Tarkio  v.  Miller  (1912)  167  Mo.  App.  122,  151  S.  W.  208  (ditto) 

doming  v.  IVinslow  (1869)  40  N.  Y.  191  (diversion  of  waters  from 
their  natural  channel,  thus  interfering  with  plaintiffs  use  of  water  for 
power). 

%ingwood  v.  Stowmarket  Co.  (1865)  1  Eq.  Cas.  77  (refuse  of  paper 
mill  discharged  into  a  river)  ;  Schumacher  v.  Shawhan  (1902)  93  Mo. 
App.  573,  578,  67  S.  W.  717  (refuse  from  distiUcry)  ;  Hanlin  v.  Burk 
Bros.  (1913)  174  Mo.  App.  462,  160  S.  W.  547  (pollution  of  stream)  ; 
Joplin  Mining  Co.  v.  Joplin  (1894)  124  Mo.  129,  135.  27  S.  W.  406. 
(sewage). 

•McCormack  v.  Horan  (1880)  81  N.  Y.  86  (dam  causing  flowage 
over  land  of  an  upper  proprietor).  Where  the  defendant's  act  is  di- 
rect—as, for  example,  where  he  desires  the  particular  result— it  would 
seem  that  trespass  would  he;  but  the  distinction  between  direct  and  in- 
direct acts  is  a  troublesome  one  of  degree  and  flowage  cases  are  ap- 
parently classified  under  nuisances.  Whether  the  tort  is  trespass  or 
nuisance  makes  little  or  no  difference  in  equity.  Codman  v.  Bvans  (1863) 
7  Allen  (Mass.)  431.  See  also  Pixley  v.  Clark  (1866)  35  N.  Y.  520 
(obstruction  injurying  land  by  percolation;  King  v.  Tiffany  (1832)  9 
C^onn.  162  (obstruction  interfering  with  operation  of  a  mill  up  stream)  ; 
George  v.  IVabash  etc.  Ry.  (1890)  40  Mo.  App.  433,  445;  Desberger  v. 
University  Heights  Co.  (1907)  126  Mo.  App.  206,  219,  102  S.  W.  1060. 
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(3)  In  some  states,  to  discharge  water  on  adjacent  land." 

(4)  In  a  few  jurisdictions,  to  be  free  from  injury  by  the 
escape  of  water  artificially  collected  on  another's  land." 

(5)  To  have  his  land  supported  by  adjacent  ^  and  subja- 
cent "  land. 

Any  violation  of  these  natural  rights'^  is  called  a  private 
nuisance." 

^McDaniel  v.  Cummings  (1890)  83  Cal.  515.  This  is  the  rule  of 
the  dvil  law.  For  the  "common  law  rule"  contra,  sec  Garrison  v.  Har- 
gadon  (1865)  10  Allen  (Mass.)  106;  Tiffany,  Real  Property  sec  298,  page 
664.  The  "common  law  rule"  seems  to  prevail  in  Missouri;  Collier  v. 
C.  &  A.  R.  R.  (1892)  48  Mo.  App.  398,  402  an*  cases  dted;  Goetten- 
troeter  v.  Kuppelman  (1899)  83  Mo.  App.  290,  293;  Beauchamp  v.  Tay- 
lor (1908)  132  Mo.  App.  92,  96,  111  S.  W.  609. 

"If  the  one  collecting  the  water  is  negligent  in  allowing  it  to  escape 
he  is  of  course  liable  on  ordinary  tort  principles  of  negligence.  In 
England  he  has  been  held  liable  at  peril  for  the  escape ;  Rylands  v.  Fletch- 
er (1868)  L.  R.  3  H.  L.  330,  but  the  rule  has  not  been  followed  extensive- 
ly in  this  country,  and  the  tendency  of  later  English  cases  has  been  to 
restrict  the  scope  of  the  decision.  It  may  be  questioned  whether  such 
a  collecting  of  water  is  such  a  private  nuisance  as  would  ever  be  en- 
joined. See  Weishar  v.  Sheridan  (1912)  168  Mo.  App.  181.  184,  153  S. 
W.  64;  Grant  v.  R,  R.  (1910)  149  Mo.  App.  306,  310.  130  S.  W.  80, 
Grimes  v.  R.  R.  (1914)  184  Mo.  App.  117.  122,  168  S.  W.  3ia  And  see 
also  University  of  Mo.  Bulletin  Law  Series  8,  Page  20. 

"^IVyatt  V.  Harrison  (1832)  2  Bam.  &  AdoL  871,  Tiffany,  Real  Prop- 
erty Sec  301.  Victor  Mining  Co.  v.  Morning  Star  Mining  Co,  (1892) 
50  Mo.  App.  525,  530. 

''Humphries  v.  Brogden  (1850)  12  Q.  B.  739;  Tiffany,  Real  Prop- 
erty. Sec  302;  C.  &  A.  R.  R.  v.  Brandow  (1899)  81  Mo.  App.  1,  8;  Kan- 
sas City  etc.,  R.  R.  Co.  v.  Sandlin  (1913)  173  Mo.  App.  384,  393,  158  S. 
W.  857. 

**The  reader  is  reminded  that  legal  rights  are  historically  the  product 
of  legal  remedies  and  not  vice  versa;  hence  these  natural  rights  exist  be- 
cause the  law  has  in  these  cases  given  a  remedy. 

"The  word  "nuisance"  means  literally  nothing  more  than  wrongful 
harm  and  it  is  not  always  used  in  the  narrow,  specialized  sense  attached 
to  it  by  Tiffany.  For  the  sake  of  clearness  and  definiteness  it  will  be 
used  in  this  article  in  the  narrow  sense  unless  otherwise  indicated. 
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Remedies,  Since  a  private  nuisance  does  not  involve  di- 
rect interference  wth  possession  the  appropriate  common  law 
remedy  is  not  the  action  of  trespass  but  an  action  on  the  case;" 
in  this  action  the  plaintiflf  ordinarily"  recovers  for  any  damage 
he  may  have  suflfered  down  to  the  date  of  bringing  his  action. 
But  if  the  nuisance  consists  of  a  permanent  structure  the  weight 
of  authority  in  this  cotmtry  is  that  he  not  only  may"  but  must 
recover  prospective  damages  also."  This  amounts,  in  substance, 
to  an  informal  eminent  domain,  the  plaintiflf  being  thus  paid  by 
the  judgment  for  an  easement  which  the  defendant  thereby  ac- 

'^he  early  common  law  remedies  of  assiMe  of  nuisance  and  quod 
termittat  pro  sterner  e  had  already  become  obsolete  by  the  time  of  Black- 
stone  having  been  superseded  by  the  action  on  the  case ;  Bl.  Conmi.  Book 
III,  220.  In  both  the  early  actions  the  plaintiff  was  able  to  get  a  judg- 
ment not  only  for  damages  but  for  abatement  also,  but  they  were  much 
drctunscribed  in  other  particulars.  Both  required  that  the  plaintiff  have 
a  freehold  interest  in  the  land  damaged  and  the  assize  of  nuisance  lay 
only  against  the  wrongdoer;  the  quod  permittat  prostemere  lay,  also, 
however,  against  an  alienee  who  continued  the  nuisance.  Jarvis  v.  St, 
Louis  etc,  R,  R.  (1887)  26  Mo.  App.  253,  257  (leaving  carcass  of  cow  un- 
buried.) 

"Sec  61  U.  of  Pa.  Uw  Rev.  614.  Dickson  v.  R.  R,  (1880)  71  Mo. 
576,  579  (crops  destroyed  for  two  years  by  overflow) ;  Van  Hoosier  v. 
St,  Joseph  R.  R.  (1879)  70  Mo.  145,  148;  Hudson  v.  Burk  (1891)  48  Mo. 
App.  314,  317;  McKee  v.  St.  louts  etc.  R.  R,  (1892)  49  Mo.  App.  174, 
182;  Bielman  v.  R,  R,  (1892)  50  Mo.  App.  151,  156;  Long  v.  Kansas 
City  (1904)  107  Mo.  App.  533,  538,  81  S.  W.  909. 

"In  a  few  jurisdictions  the  plaintiff  may  elect;  Danielly  v.  Cheeves 
(1894)  94  Ga.  263,  21  S.  E.  524;  City  of  North  Vernon  v.  Voegler 
(1885)  103  Ind.  314,  2  N.  E.  821. 

"See  Sedgwick,  Damages,  9th  ed.  sec.  95.  For  a  criticism  of  this 
prevailing  view  see  2  Czl,  Law  Rev.  248-250.  The  points  urged  are 
briefly  as  follows:  (1)  It  permits  an  easement  to  be  acquired  without 
formal  condemnation  for  a  private  use,  because  a  complete  recovery  bars 
all  subsequent  actions;  (2)  the  easement  may  be  created  within  a  period 
less  than  the  period  of  prescription;  (3)  in  order  that  a  subsequent  pur- 
chaser shall  find  out  the  existence  of  the  easement  he  must  search  the 
record  for  actions  brought  by  previous  owners  of  the  land ;  (4)  the  rule 
encourages  litigation  because  a  plaintiff  whose  present  damage  is  slight 
will  be  compelled  to  sue  because  the  running  of  the  statute  of  limita- 
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quires.  The  common  law  also  allows  the  party  injured  to  abate 
it ;  *  in  case  of  emergency  such  a  privilege  is  often  of  great  im- 
portance. 

Altho  the  jurisdiction  of  equity  for  the  specific  reparation 
and  prevention  of  private  nuisance  is  of  comparatively  modem 
growth,  it  has  come  now  to  furnish  the  most  usual  remedy. 
Where  the  plaintiff  could  have  recovered  substantial  damages  at 
law  equity  will  usually  order  the  defendant  to  abate  the  nui- 
sance." Such  a  remedy  is  ordinarily  more  advantageous  than  the 
common  law  action  for  damages,  because  if  the  plaintiff  recovers 

tions  will  bar  him  entirely;  and  a  defendant  is  compelled  to  pay  for  a 
permanent  injury  tho  he  might  later  remove  the  cause  of  the  damage; 
(5)  it  raises  the  difficult  question  of  what  is  and  what  is  not  a  perma- 
nent nuisance.  See  also  8  Mich.  Law  Rev.  227;  11  Harv.  Law  Rev.  277; 
9  CoL  Uw  Rev.  538.  Markt  v.  Davis  (1891)  46  Mo.  App.  272,  274; 
Dickson  V.  C.  R.  &  P.  R.  R.  (1880)  71  Mo.  575.  579,  dictum;  Scott  v. 
City  of  Nevada  (1893)  56  Mo.  App.  189,  191;  Hanlin  v.  Burke  Bros. 
(1913)  174  Mo.  App.  462,  468.  160  S.  W.  547  (well  entirely  destroyed). 
And  sec  Hayes  v.  R.  R,  (1913)  177  Mo.  App.  201.  217,  162  S.  W.  266; 
Babb  V.  Curators  (1890)  40  Mo.  App.  173,  178  (permanent  injury  to  mar- 
ket value  by  sewer,  not  removed  by  removal  of  sewer).  In  Smith  v.  Se* 
dalia  (1912)  244  Mo.  107,  123,  149  S.  W.  597  it  was  held  that  the  plain- 
tiff  could  not  collect  prospective  damages  for  the  turning  of  sewage  into 
a  creek  upon  plaintiffs  farm  and  also  get  an  injunction. 

*He  may  destroy  property  in  thus  abating  if  it  is  the  only  reasonable 
and  feasible  method  of  achieving  the  result.  Brill  v.  Flagler  (1840)  23 
Wend.  354  (dog  that  disturbed  by  incessant  barking  and  howling  at  night). 
But  he  cannot  lawfully  abate  unless  he  can  do  so  peaceably.  Mohr  v. 
Gault  (1860)  10  Wis.  513.  City  of  Chillicothe  v,  Bryan  (1903)  103  Mo. 
App.  409,  414,  77  S.  W.  465  (liable  for  excess  in  abating).  See  also  Alli- 
son V.  City  of  Richmond  (1892)  51  Mo.  App.  133,  136  (city  has  no  power 
to  order  destruction  of  frame  building  merely  because  it  was  in  a  dan- 
gerous situation,  and  annoying  to  the  public). 

'^Crump  V.  Lambert  (1867)  L.  R.  Eq.  409.  The  exceptions  to  this 
rule  will  be  discussed  post  pp.  22-26.  Paddock  v.  Somes  (1890)  102  Mo. 
226,  240,  14  S.  W.  746  (injunction  granted  as  of  course  if  proved  nui- 
sance is  of  continuous  or  constantly  recurring  character)  ;  Fischer  v.  R:  R, 
(1908)  135  Mo.  App.  37,  41.  115  S.  W.  477;  Baker  v.  McDanUl  (1903) 
178  Mo.  447.  467.  77  S.  W.  531. 

The  plaintiff  may  in  the  same  suit  get  an  injunction  and  damages 
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damages  only  to  the  date  of  the  action  he  will  be  compelled  to 
bring  an  action  every  few  years  to  prevent  the  acquistion  of  an 
easement;"  and  if  he  recovers  prospective  damages  also  his  land 
becomes  subject  to  an  easement  at  once. 

Moreover,  the  equitable  remedy  is  preferable  to  private 
abatement  because:  (1)  if  the  injured  party  abates  he  loses 
his  right  to  sue  for  the  damage  already  suffered,*  whereas  if  he 
gets  an  injunction  in  equity  he  may  get  as  incidental  thereto  com- 
pensation for  past  damages;  (2)  the  injured  party  cannot  abate 
if  the  nuisance  is  only  threatened  but  such  an  objection  would 
not  ordinarily  defeat  an  injunction;"  (3)  one  who  abates  takes 
the  risk  of  being  able  to  show  that  there  really  was  a  nuisance 
and  that  in  abating  he  did  nothing  which  was  not  reasonably  nec- 
essary to  his  protection ;"  if  he  fails  to  do  this  he  himself  becomes 
a  tort  feasor.  A.  court  of  equity,  on  the  other  hand,  places  the 
burden  of  abating  upon  the  defendant  with  no  risk  to  the  plain- 


Essential  elements — test.   In  order  to  constitute  a  nuisance 

down  to  the  date  of  bringing  the  action;  Whipple  v.  Mclntyre  (1896)  69 
Mo.  App.  297  (pig  sty). 

And  injunction  will  not  issue  if  the  danger  is  merely  speculative;  St, 
Louis  etc.  R.  R.  v.  Schneider  (1888)  30  Mo.  App.  620,  637;  Holke  v. 
Herman  (1900)  87  Mo.  App.  125.  135;  Lester  Real  Estate  Co,  v.  City  of 
St,  Louis  (1902)  169  Mo.  227,  235,  69  S.  W.  300.  On  the  other  hand,  it 
is  not  necessary  to  wait  till  damage  is  inflicted;  Wood  v.  Craig  (1908) 
133  Mo.  App.  548,  552,  113  S.  W.  676;  Mason  v.  Deitering  (1908)  132  Mo. 
App.  26.  34,  111  S.  W.  862;  Caskey  v.  Edwards  (1907)  128  Mo.  App.  237, 
244.  107  S.  W.  37. 

The  mere  fact  that  a  city  ordinance  makes  a  thing  unlawful  is  not 
enough  to  obtain  an  injunction;  Warren  v.  Cavanaugh  (1883)  33  Mo.  App. 
102.  108. 

"Unless  the  recovery  of  the  judgment  at  law  overcomes  the  obstina- 
cy of  the  other  party  and  induces  him  to  abate  the  nuisance. 
"Baten's  Case  (1611)  9  C^o.  Rep.  53  b,  54  b. 
'^Gates  v.  Blincoe  (1834)  2  Dan.  (Ky.)  15a 

"Unless  it  is  fairly  clear  that  the  plaintiff  is  in  no  inuninent  danger. 
Fletcher  v.  Bealy  (1885)  28  Ch.  D.  188,  vat  wash  emptied  by  the  defend- 
ant into  the  river  would  not  injure  the  plaintiff  for  some  time. 

^State  v.  Moffett  (1848)  1  G.  Greene  247. 


tiff. 
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the  injury  complained  of  must  have  been  caused  by  the  act  of 
some  human  being;  if  it  is  the  result  of  natural  causes  to  which 
the  act  of  man  has  not  contributed,  the  plaintiff  is  without  rem- 
edy either  at  law  or  in  equity.  In  Roberts  v.  Harrison'  a  peti- 
tion was  filed  for  the  removal  of  a  pond  that  had  collected  on 
the  defendant's  land.  Relief  was  denied  because  "the  accumula- 
tion of  water  was  due  to  natural  causes,  and  the  defendant  did 
not,  by  his  own  act  or  n^ligence,  contribute  to  bring  about  the 
allied  nuisance.  .  .  .  The  defendant  had  done  nothing  to 
interfere  with  the  natural  drainage,  and  the  pond  was  formed  by 
the  overflow  of  the  creek,  due  entirely  to  causes  over  which  the 
defendant  had  no  control." 

Furthermore,  even  if  the  damage  had  been  caused  by  the 
defendant's  act,  he  may  escape  liability  if  the  social  interest  in 
the  doing  of  the  act  is  sufficiently  great  to  justify  it  and  the 
damage  caused  thereby.  In  Middlesex  Co.  v.  McCue*  the  plain- 
tiff asked  that  the  defendant  be  restrained  from  filling  the  plain- 
tiff's mill  pond.  The  defendant  owned  and  cultivated  in  the  or- 
dinary way  land  upon  the  side  of  a  hill  sloping  down  to  the  pond. 
On  account  of  the  great  importance  of  having  land  cultivated 
relief  was  denied:"  "Liability  depends  upon  the  nature  of  the 
act  and  of  the  kind  and  d^ee  of  harm  done,  considered  in  the 
light  of  expediency  and  usage.  .  .  .  [The  plaintiff]  com- 
plains not  that  substances  brought  down  are  offensive,  but  that 
the  defendant  caused  any  solid  substances  to  be  brought  down 
at  all.  Practically  it  would  forbid  the  defendant  to  dig  his  land, 
at  least  without  putting  up  a  guard,  since  the  surface  drainage 
necessarily  carries  more  of  the  soil  along  with  it  if  the  earth  is 

"(1897)  101  Ga.  773,  28  S.  E.  995.  Sec  12  Harv.  Uw  Rev.  63;  Mohr 
V.  Gault  (1860)  10  Wis.  513. 

"(1889)  149  Mass.  103,  21  N.  E.  230. 

•Sec  also  Giles  v.  Walker  (1890)  24  Q.  B.  D.  656,  cultivation  of 
forest  land  caused  thistles  to  grow  and  spread  their  seed  to  adjoining 
land.  It  seems  fairly  clear  that  by  legislation  under  the  police  power, 
a  duty  might  be  imposed  upon  the  land  occupier  in  such  cases  and  per- 
haps even  in  a  case  like  Roberts  v.  Harrison,  supra. 
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made  friable  by  digging.  .  .  .  We  are  of  the  opinion  that 
a  man  has  a  right  to  cultivate  his  land  in  the  usual  and  reasonable 
way,  as  well  upon  a  hill  as  in  the  plain  and  that  damage  to  the 
lower  proprietor  of  the  kind  complained  of  is  something  that  he 
must  protect  himself  against  as  best  he  may."" 

If  the  alleged  nuisance  consists  of  interference  with  health 
and  comfort,  the  test  is  what  is  reasonable  under  all  the  circum- 
stances according  to  the  standard  of  people  generally.  In  Rogers 
V.  Elliotf^  the  plaintiff  complained  of  the  ringing  of  a  bell  in  a 
church  just  across  from  the  residence  of  his  father,  with  whom 
the  plaintiflF  lived.  The  latter  had  suflFered  a  sunstroke  and  be- 
cause of  this  he  was  thrown  into  convulsions  every  time  the  bell 
was  rung.  It  was  held  proper  to  direct  a  verdict  for  the  defend- 
ant: "A  fundamental  question  is,  by  what  standard,  as  against 
the  interests  of  a  neighbor,  is  one's  right  to  use  his  real  estate  to 
be  measured.  .  .  .  The  inquiry  always  is,  when  rights  are 
called  in  question,  what  is  reasonable  under  the  circimistances. 
If  a  use  of  property  is  objectionable  solely  on  account  of  the 
noise  which  it  makes,  it  is  a  nuisance,  if  at  all,  by  reason  of  its 
effect  upon  the  health  or  comfort  of  those  who  are  within  hear- 
ing. The  right  to  make  a  noise  for  a  proper  purpose  must  be 
measured  in  reference  to  the  degree  of  annoyance  which  others 
may  reasonably  be  required  to  submit  to.  In  connection  with  the 

"Another  case  involving  the  social  interest  in  the  improvement  of 
land  is  Falloon  v.  Schilling  (1883)  29  Kan.  292.  In  that  case  the  plain- 
tiff's petition  alleged  that  in  order  to  compel  the  plaint' f!  to  sell  to  the 
defendant  a  piece  of  land  at  the  defendant's  price  ,the  latter  threatened  to 
put  upon  his  own  land  small  tenement  houses  and  rent  them  to  negroes, 
and  had  actually  erected  one  house  and  rented 't  to  a  negro  family,  to  the 
great  annoyance  etc.  of  the  plaintiff.  The  demurrer  to  the  petition  was 
sustained  on  the  ground  that  the  size  of  the  buildings  was  a  matter  for 
the  defendant  to  determine  and  that  "the  law  makes  no  distinction  on  ac- 
count of  race  or  color  and  recognizes  no  prejudices  arising  therefrom. 
As  long  as  that  neighbor's  family  ^s  well  behaved,  it  matters  not  what  the 
color,  race  or  habits  may  be,  or  how  offensive  personally  or  socially  it 
may  be  to  the  plaintiff ;  plaintiff  has  no  cause  of  action  in  the  courts." 


"(1888)  146  Mass,  349,  15  N.  E.  768. 
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importance  of  the  business  from  which  it  proceeds,  that  must  be 
determined  by  the  eflFect  of  noise  upon  pec^le  generally  and  not 
upon  those  on  the  one  hand,  who  are  peculiarly  susceptible  to  it, 
or  those,  on  the  other,  who  by  long  experience  have  learned  to 
endure  it  without  inconvenience;  not  upon  those  whose  strong 
nerves  and  robust  health  enable  them  to  endure  the  greatest  dis- 
turbance without  suflFering;  nor  upon  those  whose  mental  or 
physical  condition  makes  them  painfully  sensitive  to  everytliing 
about  them." 

Damage.  Where  the  alleged  nuisance  consists  of  an  inter- 
ference with  personal  comfort  no  tort  is  proved  unless  substan- 
tial  damage  is  shown".  But  where  the  alleged  nuisance  consists 
of  an  injury  to  land  or  to  the  beneficial  use  thereof  there  has 
been  a  strong  tendency  to  regard  the  plaintiff's  right  as  action- 
able without  proof  of  any  damage.  In  Mann  v.  Willey'*  the  plain- 
tiff complained  that  the  defendant,  an  upper  riparian  proprietor, 
had  polluted  the  water  of  Gulf  Brook  by  discharging  all  the 
sewage  from  his  hotel  into  it.  The  only  use  to  which  the  plain- 
tiff had  ever  put  the  water  was  for  bathing  and  turning  a  tur- 
bine wheel  and  the  defendant  contended  that  since  for  such  pur- 
poses the  water  was  in  no  way  injured  there  was  no  tort  and  the 
plaintiff  was  not  entitled  to  an  injunction.  This  contention  was 
held  unsound:  "That  the  discharge  of  such  sewage  into  the 
stream  does  pollute  and  render  it  unfit  for  domestic  purposes 
cannot  be  doubted,  and  is,  we  think,  established  by  the  evidence, 
and  even  though  the  plaintiff  has  not  as  yet  put  the  water**  to 
such  a  use,  she  had  the  right  to  the  stream  in  its  natural  pur- 
ity. .  .  .  And  that  right  was  not  conditioned  upon  the  ben- 
eficial user  of  it.    .    .    .   And  she  was  entitled  to  equitable  re- 

Helen's  Smelting  Co.  v.  Tipping  (1865)  11  H.  L.  C.  642,  650. 

"(1900)  51  N.  Y.  App.  Div.  109,  1  Ames  Eq.  Cas.  572. 

"Most  of  the  cases  holding  the  plaintiff's  right  to  be  technical  have 
been  cases  of  water  rights,  but  Dana  v.  Valentine  (1842)  5  Mete.  8,  was 
the  case  of  a  slaughter  house  and  Farley  v.  Gate  City  Gas  Light  Co. 
(1898)  105  Ga.  323,  31  S.  E.  192,  the  plaintiff  complained  of  gas  and  nox- 
ious vapors. 
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lief  against  the  defendant  for  interfering  with  it  though  the  dam- 
ages were  merely  nominal."* 

Wherever  the  natural  right  is  thus  held  to  be  technical " 

"Sec  contra,  Sirugis  v.  Bridgman  (1879)  11  Ch.  Div.  852.  The  de- 
fendant was  a  confectioner  and  for  twenty-six  years  used  on  his  prem- 
ises pestles  and  mortars  for  breaking  up  and  pounding  hard  substances. 
The  plaintiff,  a  physician,  built  his  consulting  room  against  the  defend- 
ant's wall  and  the  noise  and  vibration  of  operating  the  pestles  and  mor- 
tars interfered  with  his  practice.  In  answer  to  a  suit  for  an  injunction 
the  defendant  set  up  prescription  but  the  court  decided  against  this  con- 
tention on  the  ground  that  the  plaintiff  had  no  cause  of  action  till  he 
suffered  damage.  But  see  Roberts  v.  Gwyrfai  District  Council  (1899)  1 
Ch.  D.  583,  adopting  the  prevailing  American  doctrine  in  a  case  of  alter- 
ing the  current  of  a  stream ;  13  Harv.  Law  Review  142.  In  Howard  Co, 
V.  R,  R,  (1895)  130  Mo.  652,  32  S.  W.  651,  a  distinction  was  taken  between 
a  case  where  the  damage  can  be  measured  once  for  all  at  the  time  of  the 
creation  of  the  alleged  nuisance  and  a  case  where  the  amount  of  damage 
depends  upon  future  events,  holding  that  only  in  the  former  case  does 
the  prescriptive  period  begin  at  once;  see  4  Harv.  Law  Rev.  435.  Pad' 
dock  V.  Somes  (1890)  102  Mo.  226,  240,  14  S.  W.  746:  "and  courts  of 
equity  will  more  readily  interpose  in  such  instances  where  the  damages 
recovered  are  merely  nominal,  and  therefore  inadequate  to  prevent  a 
repetition  of  the  injury."  Freudenstein  v.  Heine  (1878)  6  Mo.  App.  287, 
289:  "It  is  not  essential  to  a  recovery  that  plaintiff  should  prove  actual 
damage." 

■^he  reasons  given  as  to  whether  the  right  should  be  considered  a 
technical  right  are  usually  unsatisfactory.  In  Farley  v.  Gate  City  Gas- 
Light  Co.  supra,  the  court  gave  the  fictitious  reason  that  "the  law  imports 
damages"  which  is  only  another  way  of  saying  that  it  is  unnecessary  to 
prove  any  damage  and  does  not  answer  the  question  at  all.  The  real 
question  is  a  rather  difficult  one  of  balancing  of  interests.  In  Sturgis  v. 
Bridgman,  supra;  "It  would  be  on  the  one  hand  in  a  very  high  degree 
unreasonable  and  undesirable  that  there  should  be  a  right  of  action  for 
acts  which  are  not  in  the  present  condition  of  the  adjoining  *and,  and  pos- 
sibly never  will  be  any  annoyance  or  inconvenience  to  either  its  owner 
or  occupier;  and  it  would  be  on  the  other  hand,  in  an  equal  degree  un- 
just, and  from  a  public  point  of  view,  inexpedient  that  the  use  and  value 
of  the  adjo'ning  land  should,  for  all  t^me  and  under  all  circumstances,  be 
restricted  and  diminished  by  reason  of  the  continuance  of  acts  incapable 
of  physical  interruption  and  which  the  law  gives  no  power  to  prevent" 
See  also  22  Harv.  Law  Rev.  128:  "The  general  adoption  of  such  a  rule 
(holding  damage  unnecessary)  would  entail  a  constant  watchfulness  by 
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equity  will  prevent  its  violation*  as  the  most  satisfactory  meth- 
od" of  preventing  the  acquisition  of  an  easement  by  prescription." 

Legalising  nuisances.  Since  England  has  no  written  consti- 
tution Parliament  has  power  to  legalize  any  nuisance  whatever; 
but  the  statutory  authorization  of  a  business  is  not  construed  as 
l^^izing  a  nuisance  if  the  business  can  be  carried  on  without 
creating  one."  In  the  United  States  such  l^^lation  is  usually 
unconstitutional  as  within  the  prohibition  against  depriving  a 

land  owners  for  possible  future  damage  and  much  accompanying  litiga- 
tion. And  in  the  absence  of  such  caution  prescriptive  rights  would  so 
multiply  as  to  impair  seriously  the  development  of  property."  On  the 
other  hand,  see  13  Harv.  Law  Rev.  142:  ''>Ahule  it  is  hard  for  one  who  at 
present  does  not  wish  to  use  his  land  in  a  certain  way  to  be  deprived  of 
its  future  use,  it  is  harder  still  for  one  committing  the  nuisance  to  be 
driven  out  of  business  simply  because  a  neighboring  proprietor  decides  to 
change  his  mode  of  occupation.  It  would  be  in  the  power  of  the  latter 
to  destroy  at  his  option  permanent  and  extensive  works."  See  12  Harv. 
Uw  Rev.  284. 

'Amsterdam  Knitting  Co.  v.  Dean  (1900)  162  N.  Y.  278,  56  N.  E.  757, 
1  Ames  £q.  Cas.  573  (diversion  of  water)  :  "Where  the  act  complained 
of  is  such  that  by  its  repetition  or  continuance  it  may  become  the  founda- 
tion or  evidence  of  an  adverse  right,  a  court  of  equity  will  interpose  by 
injunction,  tho  no  actual  damage  is  shown  or  found." 

"But  see  Dana  v.  Valentine  (1842)  5  Mete  8:  "And  there  seems  to 
be  no  good  reason  to  doubt,  if  the  plaintiffs  can  maintain  an  action  at 
law,  they  may  obtain  an  ade<iuate  remedy  without  any  interposition  of  a 
court  of  equity."  Just  what  the  court  had  in  mind  is  not  clear.  The  plain- 
tiff could,  of  course,  prevent  the  acquiring  of  an  easement  by  suing  at 
law  just  before  the  expiration  of  any  statutory  period. 

''It  seems  to  be  well  settled  that  no  prescriptive  right  to  maintain  a 
public  nuisance  can  be  acquired.  Mills  v.  Hall  (1832)  9  Wend.  (N.  Y.) 
315.  Where,  however,  the  nuisance  is  a  purely  private  one,  the  rule 
seems  to  be  that  prescription  does  apply;  St.  Helen's  Smelting  Co.  v. 
Tipping  (1865)  11  H.  h.  C.  642.  But,  as  pointed  out  by  Wood,  Nuisance 
Sec.  712,  where  the  nuisance  consists  of  polluting  the  atmosphere,  as  in 
Campbell  v.  Seaman  (1876)  63  N.  Y.  568,  it  is  very  difficult  to  establish 
a  user  for  the  requisite  period. 

""Shelter  v.  City  of  London  Lighting  Co.  (1895)  1  Ch.  D.  287,  1  Ames 
Eq.  C!as.  589:  "It  is  clearly  for  the  defendants  to  prove,  if  they  can,  the 
truth  of  their  assertion  that  it  is  impossible  for  them  to  carry  on  their 
business  without  creating  a  nuisance  The  defendants  have 
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person  of  his  property  without  due  process  of  law  or  against  tak- 
ing private  property  for  public  use  without  compensation  *  It 
has  been  suggested,  however,  that  such  a  prohibition  applies  only 
to  grave  and  serious  nuisances,  and  that  small  nuisances  may  be 
legalized  as  a  proper  exercise  of  the  police  power  of  the  state.** 
If  the  statute  authorizing  the  nuisance  is  valid,**  both  1^^  and 
equitable  relief  are  barred. 

Culpability  of  defendant.  Liability  for  private  nuisance 
dates  back  to  a  time  when  apparently  all  tort  liability  was  abso- 
lute, not  dependent  upon  any  culpability  or  blameworthiness  on 
the  part  of  the  defendant:  "He  that  is  damaged  ought  to  be 
recompensed.****  This  liability  at  peril  has  very  largely  persisted 
where  injuries  to  property  rather  than  injuries  to  the  person 
have  been  concerned,  irrespective  of  the  form  of  action  involved.* 
Hence  a  defendant  may  be  liable  for  the  creation  of  a  nuisance 
tho  done  without  his  knowledge  or  consent  by  an  independent 

not  proved  that  they  cannot  supply  electricity  properly  if  they  multiply 
their  stations  and  diminish  the  power  of  their  engines  at  each  station." 
See  State  v.  Board  of  Health  (1884)  16  Mo.  App.  8,  12:  "A  nuisance  is 
not  the  necessary  result  of  burning  brick;  and  where  a  nuisance  is 
not  the  necessary  result  of  the  work  authorized,  legislative  authority  to 
create  a  nuisance  will  not  be  inferred  from  any  license  or  authority  to 
carry  on  the  work,  and  legislative  authority  merely  to  carry  on  the  work 
will  not  be  a  valid  defense  to  a  public  prosecution  or  to  a  private  action 
for  a  nuisance  created  in  carrying  it  on." 

**U.  S.  Constitutional  Amendments  5  and  14.  Sec  Sultan  v.  Parker^ 
Washington  Co.  (1906)  117  Mo.  App.  636,  643,  93  S.  W.  289;  "Municipal 
authority  for  so  great  an  annoyance  (asphalt  plant)  will  not  legalize  its 
existence,  unless  it  is  reasonably  necessary  for  the  common  weal." 

"^Sawyer  v.  Davis  (1884)  136  Mass.  239:  "SHght  infractions  of  the 
natural  rights  of  the  individual  may  be  sanctioned  by  the  Legislature 
under  the  proper  exercise  of  the  police  power,  with  a  view  to  the  general 
good." 

•See  14  Col.  Law  Rev.  590,  610  as  to  the  effect  of  legislation  and 
state  constitutional  provisions  authorizing  the  operation  of  railways. 

**See  Basley  v.  Clarkson  (1681)  3  Levinz  37:  "His  intention  and 
knowledge  are  not  traversable;  they  cannot  be  known." 

•See  59  U.  of  Pa.  Law  Rev.  298,  309,  310. 
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contractor  who  has  been  carefully  selected  *  Where,  however, 
the  defendant  is  a  vendee**  of  land  upon  which  a  nuisance  has 
been  already  created*  he  becomes  liable  only  upon  prin- 
ciples of  negligence,*  being  entitled  to  a  reasonable  oppor- 

^Storrs  V.  Vtica  (1858)  17  N.  Y.  104  (constructing  scwer  through 
street)  And  if  the  structure  erected  by  the  defendant  does  not  prove  to 
)e  a  nuisance  until  later  he  is  not  entitled  to  any  notice  to  abate ;  Bowner 
V.  Welhom  (1849)  7  Ga.  296:  "Bo  insiante  in  which  the  use  of  his 
property  becomes  injurious  to  another,  it  is  a  nuisance  and  he  is  liable  in 
damages.  This  liability  depends  upon  no  other  fact  or  circumstances — 
if  the  nuisance  exists,  if  the  damage  is  proven,  the  law,  without  more, 
attaches  to  him  the  liability."  See  also  Vile  v.  Pa.  R.  R.  Co.  (1914)  246 
Pa.  35,  91  Ad.  1049.  Sec  Matthews  v.  Mo.  Pac.  R.  R.  (1887)  26  Mo.  App. 
75,  80  (erecting  obstruction  in  public  highway — liable  without  proof  of 
negligence)  ;  Haynor  v.  Excelsior  Springs,  etc,  Co.  (1907)  128  Mo.  App. 
691,  697,  108  S.  W.  580  (liable  tho  not  negligent)  ;  Martin  v.  St.  Joseph 
(1909)  136  Mo.  App.  316,  321,  117  S.  W.  96:  "If  the  embankment  proved 
a  nuisance,  it  was  immaterial  whether  the  city  exercised  due  care 


•'That  the  creator  of  the  nuisance  does  not  escape  liability  merely  by 
selling  or  leasing  his  land,  see  Plunder  v.  Harper  (1824)  3  N.  H.  88. 
But  a  landlord  is  not  liable  for  a  nuisance  created  by  his  tenant  unless 
he  expressly  or  impliedly  authorized  it;  Bdgar  v.  Walker  (1898)  106  Ga. 
454,  32  S.  E.  582.  Grogan  v.  Broadway  Foundry  Co.  (1884)  14  Mo.  App. 
587  (owner  of  premises  demised  to  tenant  for  years  not  liable,  for  a  nui- 
sance created  and  maintained  by  tenant)  ;  Padherg  v.  Kennerly  (1885) 
16  Mo.  App.  556  (landlord  who  renews  a  letting  from  month  to  month  of 
premises  upon  which  there  is  a  nuisance,  is  liable)  ;  Gilliland  v.  C.  &  A,  R. 
R.  (1885)  19  Mo.  App.  411,  416  (landlord  liable  if  nuisance  is  such  as 
necessarily  arises  from  tenant's  ordinary  use  of  premises  for  purpose  for 
which  they  were  let  and  not  avoidable  by  reasonable  care  on  part  oY  me 
tenant);  O'Brien  v.  Heman  (1915)  191  Mo.  App.  477,  499,  177  S.  W.  805 
(landlord  and  tenant  both  liable);  Mancusco  v.  Kansas  City  (1898)  74 
Mo.  App.  138,  144. 

*^here  the  defendant  has  erected  a  nuisance  on  land  belonging  to 
a  third  party  it  is  no  defense  that  the  defendant's,  removal  of  the  nui- 
sance will  expose  him  to  liability  to  such  third  party;  Thompson  v.  Gib- 
son (1841)  7  M.  &  W.  456. 

""Hayes  v.  Brooklyn  Heights  R.  R.  Co.  (1910)  200  N.  Y.  183,  93  N. 
E.  409;  Hulett  v.  M.  K.  &  T.  R.  R.  (1899)  80  Mo.  App.  87,  90;  GrcFues  v. 
R.  R.  (1908)  133  Mo.  App.  91,  98,  112  S.  W.  736;  Wayland  v.  R.  R.  (1862) 
75  Mo.  548,  556. 


etc" 
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tunity  to  abate  the  nuisance  after  knowledge  of  its  existence."' 
Where  the  damage  caused  to  the  plaintiflF  by  a  nuisance  is 
purely  personal — ^having  no  reference  to  any  injured  land" — such 
as  injuries  to  the  health  of  persons  having  no  property  interests 
affected  by  the  nuisance,  there  is  a  square  conflict  of  authority  as 
to  whether  defendant's  liability  is  at  peril"  or  only  for  negligence.*" 

"It  is  usually  said  that  the  grantee  is  entitled  to  notice  to  abate  be- 
fore becoming  liable  for  the  continuance  of  the  nuisance;  Jones  v.  WU- 
liams  (1843)  11  M  &  W  176;  Pierson  v.  Glean  (1833)  14  N.  J.  Uw  36; 
But  apparently  knowledge  from  any  source  would  be  enough ;  see  Leakan 
V.  Cochran  (1901)  178  Mass.  56,  60  N.  E.  382.  Similarly,  where  an  in- 
junction has  been  issued  against  the  previous  owner's  maintaining  a  nui- 
sance, it  would  seem  that  the  vendee  should  not  be  held  guilty  of  con- 
tempt till  he  had  knowledge  of  the  injunction;  21  Harv.  Law  Rev.  220; 
criticising  State  v.  Porter  (1907)  76  Kan.  411;  91  Pac  1073.  McGowan 
V.  Mo.  Pac,  R.  R,  (1886)  23  Mo.  App.  203,  208;  O'Brien  v.  Burroughs 
Co.  (1915)  191  Mo.  App.  501,  507, 177  S.  W.  811. 

''Where  the  damage  complained  of  is  damage  to  land,  the  plaintiff 
must  show  some  interest  m  the  land;  see  Miller  v.  Edison  Blec*  Illu- 
minating Co.  (1901)  68  N.  Y.  Supp.  900;  (lodgers  in  hotel  disturbed  by 
vibration).  On  the  right  of  a  reversioner  to  complain  of  a  nuisance  see 
19  Harv.  Law  Rev.  541.  If  the  defendant  has  acted  intentionally  or  neg- 
ligently in  creating  or  maintaining  a  nuisance  he  is  liable  to  any  one  in- 
jured thereby  without  reference  to  the  plaintiff's  interest  in  the  land. 
Clarke  v.  Thatcher  (1881)  9  Mo.  App.  436,  438  (tenant  from  month  to 
month  not  entitled  to  injunction).  In  Whalen  v.  Baker  (1891)  44  Mo. 
290  it  was  held  that  where  land  belonging  to  a  wife  is  occupied  by  her 
and  her  husband  as  a  home,  the  husband  and  not  the  wife  is  the  proper 
party  to  bring  an  action  for  damages  for  a  nu'sance  which  does  no  per- 
manent injury  to  the  freehold. 

'^Hosmer  v.  Republic  Iron  and  Steel  Co.  (1913)  179  Ala,  415.  60 
So.  801  (noxious  vapors  caused  death  of  young  child  who  lived  with 
his  father.)  And  see  Fort  Worth  etc.  R.  R.  v.  Glenn  (1904)  97  Tex. 
586,  80  S.  W.  992  (an  old  well  caused  serious  illness  of  young  child  who 
lived  with  his  father).  See  also  13  Col.  Law  Rev.  433:  "While- this 
view  presents  somewhat  of  an  extention  of  the  strict  common  law  con- 
ception of  a  nuisance,  such  an  expansion  in  order  to  give  a  remedy  to  an 
infant,  living  with  the  parent  on  the  latter's  premises,  seems  thoroughly 
justifiable;  for  there  appears  to  be  no  occasion  for  compelling  an  infant 
to  leave  his  father's  home  to  avoid  the  consequences  of  another's  un- 
lawful act,  which  is  really  an  injury  to  the  occupancy  of  the  land." 

'^Griffith  V.  Lewis  (1885)  17  Mo.  App.  605,  612  (Uability  for  percola- 
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Motive  of  defendant — *'spite  fences" — percolating  waters. 
Since  an  easement  of  light  and  air  may  be  acquired  by  prescrip- 
tion in  England  and  the  only  way  of  preventing  its  being  thus  ac- 
quired is  by  erecting  a  structure  which  will  shut  off  the  light  and 
air,  the  erection  of  any  structure  for  this  purpose  is  permissible ; 
the  motive  for  such  an  erection  can  be  no  bar  because  it  is  a 
beneficial  use  of  the  property  to  prevent  the  acquisition  of  an 
easement  over  it.** 

In  the  United  States  an  easement  of  light  and  air  can  not 
be  acquired  by  prescription;  but  on  the  question  of  the  validity 
of  a  structure  which  is  of  no  beneficial  use  to  the  one  erecting 
it,  but  has  been  erected  from  motives  of  spite,  revenge,  intimida- 
tion, etc.,  there  is  a  conflict  of  authority  *  In  some  jurisdictions 

tion  of  water  from  privy  vault  causing  injury  to  health  docs  not  arise  till 
after  notice  and  a  reasonable  time  to  repair) .  Bllis  v.  Kansas  City  etc.  R. 
R.  (1876)  63  Mo.  131  (wife  of  lessee  of  premises  made  ill  by  nuisance)  ; 
Holley  v.  Boston  Gas  Light  Co.  (1857)  8  Gray  (Mass.)  123.  (nine-year- 
old  child  injured  by  escape  of  gas).  This  view  seems  to  be  more  nearly 
in  accord  with  the  historical  development  of  the  law  of  torts;  see  26 
Harv.  Law  Rev.  760. 

••See  Chandler  v.  Thompson  (1811)  3  Campb.  80. 

"For  a  collection  of  cases  on  each  side,  see  Letts  v.  Kessler  (1896)  54 
O.  St.  73,  42  N.  E.'  765 :  In  that  case  the  plaintiff  alleged  that  the  defendant 
was  erecting  a  high  board  fence  on  his  ground  which  would  obstruct  the 
windows  of  her  hotel  and  deprive  her  of  light  and  air,  and  that  the  fence 
was  not  being  erected  for  any  useful  or  ornamental  purpose,  but  from 
motives  of  pure  malice  alone.  Relief  was  refused.  "As  long  as  he 
keeps  on  his  own  property  and  causes  an  effect  on  her  property  which 
he  has  a  right  to  cause,  she  has  no  legal  right  to  complain  as  to  the  man- 
ner in  which  the  effect  is  produced,  and  to  permit  her  to  do  so  would  not 
be  enforcing  a  rule  of  property  but  a  rule  of  morals."  But  the  better 
view  and  probably  the  weight  of  authority  in  this  country  is  that  one  has 
no  absolute  right  to  erect  useless  structures  on  his  land  for  the  sole  pur- 
pose of  injuring  others.  B^rke  v.  Smith  (1888)  69  Mich.  380,  37  N.  W. 
838:  "The  right  to  breathe  the  air  and  enjoy  the  sunshine  is  a  natural 
one;  and  no  man  can  pollute  the  atmosphere  or  shut  out  the  light  of 
heaven  for  no  better  reason  than  that  the  situation  of  his  property  is 
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statutes  have  been  passed  making  unlawful  the  building  of  such 
structures  beyond  a  certain  height,"  and  such  statutes  have  been 
held  constitutional."  If  such  structures  are  held  unlawful  either 
with  or  without  a  statute,  equity  will  usually  enjoin  their  erection 
or  decree  their  removal,  just  as  in  other  cases  of  private  nui- 
sance. 

A  similar  situation  exists  as  to  malicious  interference  with 
percolating  waters.  English  courts  deny  relief  on  the  ground 
that  a  landowner  has  an  absolute  right  to  the  percolating  waters 
which  he  can  intercept  in  his  land  and  is  not  liable  to  an  adjoin- 
ing proprietor,  regardless  of  the  quantity  of  water  taken,  or  the 
purpose  to  which  it  is  applied."  In  this  country,  by  the  weight  of 
authority,  relief  is  given  against  such  malicious  interference  upon 
the  same  principles  that  underlie  the  spite  fence  cases." 

Joint  actors — independent  actors.  Where  a  nuisance  is 
caused  by  several  persons  intentionally  co-operating,  each  is  liable 
for  all  the  damage  done  and  they  may  be  sued  separately  or  to- 
gether either  at  law  or  in  equity.  Where,  however,  the  nuisance 
is  caused  by  several  persons  acting  independently  of  each  other, 
each  is  liable  at  law  only  for  his  share  of  the  damage,"  and  appar- 

such  that  he  is  given  the  opportunity  of  so  doing,  and  wishes  to  gratify 
his  spite  and  malice  toward  his  neighbor."  See  also  12  Col.  Law  Rev. 
633-635 ;  25  Harv.  Law  Rev.  197.  Even  tho  the  structure  has  been  erected 
from  spite  it  is  not  considered  unlawful  if  it  serves  a  useful  purpose. 
Kusniak  v.  Kosminski  (1895)  107  Mich.  444,  65  N.  W.  275  (building 
used  as  a  woodshed). 

••In  Massachusetts,  chapter  348  of  statutes  of  1887:  "Any  fence  or 
other  structure  in  the  nature  of  a  fence,  unnecessarily  exceeding  six  feet 
in  height  maliciously  erected  or  maintained  for  the  purpose  of  annoying 
the  owners  or  occupants  of  adjoining  property,  shall  be  deemed  a  private 
nuisance." 

"Rideoui  v.  Knox  (1889)  148  Mass.  368,  19  N.  E.  390. 

"Acton  V.  Blundall  (1843)  7  M.  &  W.  324  ;  9  Col.  Law  Rev.  543. 

"^Chesley  v.  King  (1882)  74  Me.  164.  Sec  contra,  Bllis  v.  Duncan 
(1855)  21  Barb  (M.  Y.)  230  ;  9  Col.  Uw  Rev.  543,  12  id,  633,  634. 

"^Watson  V.  Colusa-Parrott  Co.  (1904)  31  Mont.  513,  79  Pac  14,  de» 
fendant's  smelting  plant  along  with  those  of  several  others  polluted  the 
water  and  thus  injured  the  plaintiff,  a  lower  riparian  proprietor.   As  the 
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ently  each  should  be  sued  separately."  And  this  liability  exists, 
even  tho  the  separate  act  of  each  one  did  not  amount  to  a  nui- 
sance ;**  in  this  latter  situation,  however,  it  has  been  held  that  the 
actors  must  be  sued  jointly  and  not  separately." 

In  any  case  where  the  defendants  are  liable  to  be  sued 
jointly  at  law,  there  is,  of  course,  no  difficulty  about  joining 
them  in  a  suit  for  an  injunction.**  If  they  are  liable  only  to  sep- 
arate suits  at  law,  they  are  subject  to  separate  suits  in  equity;* 
but  apparently  the  plaintiff  may,  if  he  prefers,  join  the  independ- 
ent actors  in  one  suit,  jurisdiction  being  usually  placed  upon  the 
ground  of  avoiding  a  multiplicity  of  suits." 

court  pointed  out,  the  difficulty  of  apportionment  was  no  defense  what- 
ever to  an  action  at  law. 

'^IVatson  V.  Colusa  Parrott  Co.,  supra.  Martinowsky  v.  City  of  Han- 
nibal (1889)  35  Mo.  App.  70,  77. 

"^Thorpe  v.  Brumfiii  (1873)  8  Ch.  App.  650:  "Then  it  was  said  that 
the  plaintiff  alleges  an  obstruction  caused  by  several  persons  acting  in- 
dependently of  each  other,  and  does  not  show  what  share  each  had  in 
causing  it.  It  is  probably  impossible  for  a  person  in  the  plaintiff's  po- 
sition to  show  this.  Nor  do  I  think  it  necessary  that  he  should  show  it 
The  amount  of  obstruction  caused  by  any  one  of  them  might  not,  if 
it  stood  alone,  be  sufficient  to  give  any  ground  of  complaint,  tho  the 
amount  caused  by  them  all  may  be  a  serious  injury.  Suppose  one  per- 
son leaves  a  wheelbarrow  standing  on  the  way;  that  may  cause  no  ap- 
preciable inconvenience,  but  if  a  hundred  do  so,  that  may  cause  a  seri- 
ous inconvenience,  which  a  person  entitled  to  the  use  of  the  way  has  a 
right  to  prevent ;  and  it  is  no  defense  to  any  one  person  among  the  hun- 
dred to  say  that  what  he  did  causes  of  itself  no  damage  to  the  com- 
plainant" See  also  Lambton  v.  Mellish  (1894)  3  Ch.  163;  4  Col.  Law 
Rev.  367. 

**Hillman  v.  Newington  (1880)  57  Cal.  56,  diversion  of  water  by 
several  upper  proprietors  so  that  the  aggregate  diversion  caused  a  nui- 
sance. 

^Hillman  v.  Newington,  supra, 

^Lambton  v.  Mellish,  supra.  The  English  practice  seems  to  be  to 
bring  separate  suits  and  have  them  tried  together.   See  7  Col.  Law  Rev. 


-Sec  Warren  v.  Parkhurst  (1906)  186  N.  Y.  45.  78  N.  E.  579  :  7 
Col.  Law  Rev.  57. 


57,  59. 
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Whether  issue  at  law  must  first  be  directed.  The  early  rule 
was  that  before  a  plaintiff  could  get  a  perpetual  injunction  against 
a  trespass  he  must  first  establish  his  right  at  law  if  there  was 
a  dispute  in  regard  to  it.**  This  rule  was  later  abolished  in  Eng- 
land and  modified  in  this  country ;  but  it  apparently  has  not  dis- 
appeared tho  the  reasons  for  its  existence  no  longer  prevail.*" 

"Logically  one  would  expect  that  courts  of  equity  would  give  a 
remedy  in  all  cases  where  the  common  law  remedy  is  not  adequate,  just 
as  in  cases  of  waste;  but  the  early  rule  was  that  if  the  defendant  dis- 
puted the  plaintiff's  title  or  in  any  other  way  claimed  a  right  to  do  the 
act  threatened,  the  mere  fact  that  there  was  a  dispute  precluded  equit- 
able relief.  In  PUlsworth  v.  Hopton  (1801)  6  Ves.  51  Lord  Eldon  said: 
"I  remember  perfectly  being  told  from  the  bench  very  early  in  my  life 
that  if  the  plaintiff  filed  a  bill  for  an  account,  and  an  injunction  to  re- 
strain waste,  stating  that  the  defendant  claimed  by  a  title  adverse  to 
his,  he  stated  himself  out  of  court  as  to  the  injunction."  At  that  time 
there  were  two  fairly  adequate  reasons  for  the  rule.  One  was  that  the 
method  of  trial  by  deposition  in  equity  courts  was  not  as  satisfactory 
for  dealing  with  complicated  questions  of  property  or  torts  as  a  trial 
in  open  court  which  is  the  normal  method  under  the  common  law.  This 
has  disappeared  practically  everywhere,  equity  suits  being  tried  in  much 
the  same  way  as  common  law  actions  are  tried,  the  equity  judge  even 
considering  himself  bound  by  common  law  rules  of  evidence  tho  their 
existence  is  to  be  justified  almost  entirely  by  the  method  of  trial  by 
jury.  The  other  was  that  at  that  time  in  England  the  Chancery  court 
sat  only  at  Westminster  while  common  law  courts  sat  in  various  parts 
of  the  country;  hence  after  the  method  of  trial  had  been  changed  and 
witnesses  were  examined  in  open  court  it  would  cause  a /great  expense 
to  have  them  all  come  to  London.  At  the  present  time,  in  probably 
every  Anglo-American  jurisdiction,- courts  of  equity  are  as  accessible 
to  suitors  as  are  common  law  courts. 

•^ith  the  disappearance  of  the  reasons  for  the  rule,  the  rule  itself 
should  have  disappeared  because  it  was  not  a  limit  upon  the  existence 
of  equity  jurisdiction  but  merely  upon  its  exercise  as  a  matter  of  con- 
venience and  expediency.  But  the  reasons  for  the  rule  were  not  well 
understood  and  hence  the  rule  in  modified  form  still  persists  in  probably 
the  large  majority  of  jurisdictions.  As  modified  the  rule  is  substantially  as 
follows:  If  there  is  a  bona  fide  and  reasonable  dispute  as  to  title,  equity 
will  give  a  temporary  injunction  to  preserve  the  status  quo  till  the  legal 
right  can  be  settled  at  law;  if  the  defendant  is  in  possession  the  burden 
will  be  upon  the  plaintiff  to  establish  his  title  by  bringing  ejectment  and 
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The  early  rule*  requiring  that  in  suits  to  enjoin  a  nuisance  an 
issue  be  first  directed  to  try  the  question  whether  the  nuisance 
alleged  was  in  fact**  such,  has  had  much  the  same  development." 

it  will  be  necessary  for  him  to  make  out  a  more  serious  case  for  equit- 
able relief  than  if  the  defendant  were  not  in  possession.  If  the  plain- 
tiff is  in  possession  and  the  defendant  has  actually  committed  a  trespass 
the  burden  will  be  upon  ihti  plaintiff  to  test  his  legal  right  by  an  action 
of  trespass  quare  clausum,  but  if  the  defendant  has  merely  threatened  a 
trespass  the  burden  will  be  upon  the  defendant  to  bring  ejectment  If 
the  holder  of  a  particular  estate  is  in  possession  the  plaintiff  cannot,  of 
course,  bring  trespass;  but  he  can  bring  an  action  on  the  case  if  he  can 
show  an  injury  to  his  reversionary  interest;  if  there  is  anf  injury  to  his 
reversionary  interest  the  burden  will  be  upon  him  to  establish  his  title 
by  bringing  such  an  action  on  the  case;  if  there  is  no  injury  to  his  re- 
versionary interest  and  none  is  threatened,  he  does  not  need  an  injunc- 
tion. 

^fVeller  v.  Smeaton  (1784)  1  Brown  Ch.  572.  1  Ames  Eq.  Cas.  554; 
Blmhurst  v.  Spencer  (1849)  2  MacN.  &  G.  45.  But  see  Bush  v.  Western 
(1720)  Precedents  irt  Ch.  530,  1  Ames  Eq.  Cas.  553.  Arnold  v.  Klepper 
(1857)  24  Mo.  273.  277.  In  Welton  v.  Martin  (1842)  7  Mo.  307,  311  the 
court  gave  as  one  reason  for  refusing  relief  that  the  plaintiff  had  not 
established  his  right  at  law  (obstruction  of  private  water  course).  See 
also  Baker  v.  McDaniel  (1903)  178  Mo.  447,  468,  77  S.  W.  531. 

"Since  in  the  narrow  sense  a  nuisance  does  not  involve  any  violation 
of  the  plaintiff's  possession,  questions  of  the  plaintiff's  title  are  not  raised ; 
in  this  respect  a  suit  to  restrain  a  nuisance  resembles  a  suit  to  stay 
waste  rather  than  a  suit  to  enjoin  a  trespass;  hence  as  a  matter  of  logic 
one  might  have  expected  that  there  would  be  no  requirement  of  direct- 
ing an  issue  at  law  in  suits  to  enjoin  a  nuisance  just  as  there  is  no  such 
requirement  in  suits  to  stay  waste.  But  the  jurisdiction  of  equity  over 
nuisance  is  of  a  later  development  than  that  over  waste  and  in  the  mean- 
time the  rule  in  trespass  cases  had  grown  up;  and  since  nuisance  is  su- 
perficially more  like  trespass  than  waste  it  is  not  surprising  that  the 
trespass  rule  should  be  adopted.  See  22  Harv.  Law  Rep.  65,  reviewing 
56  U.  of  Pa.  Law  Rev.  290-315:  "Injunctions  against  Nuisances  and 
Rule  Requiring  the  Plaintiff  to  Establish  his  Right  at  Law."  See  the  odd 
remark  in  Carpenter  v.  Grisham  (1875)  59  Mo.  247,  250,  that  the  re- 
quirement is  more  particularly  applicable  to  nuisance  than  to  trespass. 

"At  the  present  time  the  rule  does  not  apply  where  the  alleged  nui- 
sance is  clearly  shown;  Turner  v.  Mir  field  (1865)  34  Beav.  390,  1  Ames 
Eq.  Cas.  409.   Where  the  court  does  direct  an  issue,  it  will  usually  give 
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Unless  the  rule  has  been  definitely  repudiated  by  judicial  de- 
cision, it  should  be  abrogated  by  statute." 

Balance  of  convenience — preliminary  injunctions.  Where 
a  preliminary  injunction  is  sought  against  a  nuisance  it  is  well 
settled  that  in  deciding  whether  or  not  to  give  it  the  court  will 
balance  the  inconvenience  to  the  defendant  if  relief  should  be 
given  against  the  inconvenience  to  the  plaintiflF  if  relief  should 
be  denied.  As  was  observed  in  Crowder  v.  Tinkler^  "great  cau- 
tion is  required  in  granting  an  injunction  of  this  nature  where 
the  effect  will  be  to  stop  a  large  concern  in  a  lucrative  trade."" 

a  temporary  injunction  to  maintain  the  status  quo  till  the  issue  is  de- 
cided: Pollock  V.  Lester  (1853)  11  Hare  266;  Longwood  Valley  R,  R, 
y.  Baker  (1876)  27  N.  J.  Eq.  166.  In  Soltau  v.  De  Held  (1851)  2  Simon 
(N.  S.)  133  it  was  held  that  the  defendant  is  not  entitled  to  have  an  is- 
sue directed  more  than  once;  he  cannot,  by  reducing  the  amount  of 
noise  (bell  ringing)  entitle  himself  to  insist  upon  having  a  jury  deter- 
mine whether  the  ringing  bell  is  now  a  nuisance.  Hayden  v.  Tucker 
(1860)  37  Mo.  214,  222  (only  necessary  where  a  question  of  title  in- 
volved or  the  right  itself  is  doubtful  or  uncertain;  a  purchaser  of  land 
is  entitled  to  an  injunction  tho  the  nuisance  was  in  existence  before  he 
purchased)  ;  Harrelson  v.  R.  R.  (1899)  151  Mo.  482,  500,  52  S.  W.  368; 
"In  a  clear  case  a  court  of  equity  will  grant  relief  without  waiting  for 
the  slow  process  of  law."  In  McNulty  v.  Miller  (1912)  167  Mo.  App. 
134,  151  S.  W.  208  relief  was  given,  tho  there  had  been  no  trial  at  law. 
In  Aiterhury  v.  West  (1909)  139  Mo.  App.  180,  186,  122  S.  W.  1106; 
"Since  the  decision  in  that  case  {Paddock  v.  Somes  (1890)  102  Mo.  226, 
240,  14  S.  W.  746)  the  courts  are  holding  that  it  is  not  necessary  to  first 
establish  the  fact  of  the  existence  of  the  nuisance  by  the  court  of  law, 
etc."  In  Getz  v.  Amsden  (1907)  125  Mo.  App.  592,  596,  102  S.  W.  1037. 
"his  right  must  be  clear  and  the  injury  established,  as  in  doubtful  cases 
the  party  will  be  turned  over  to  his  legal  remedy."  But  see  Shelton  v. 
Cummins  (1916)  189  S.  W.  1190. 

"See  56  U.  of  Pa.  Law  Rev.  290,  315. 

"(1816)  19  Ves.  617,  1  Ames  Eq.  Cas.  555  (suit  to  prevent  the  de- 
fendants from  using  a  new  building  as  a  powder  magazine). 

"In  Baden  v.  Firth  (1803)  1  H.  &  M.  573,  1  Ames  Eq.  Cas.  564,  the 
court  refused  a  preliminary  injunction  against  the  operation  of  a  large 
steam  hammer:  "The  question  is,  whether  the  balance  of  convenience 
is  in  favor  of  or  against  the  issue  of  an  interlocutory  injunction.  If  I 
found  any  real  apprehension  of  serious  and  immediate  injury  to  health 
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And  where  the  decree  sought  is  affirmative  rather  than  na- 
tive it  is  usually  considered  that  still  more  caution  should  be 
used.  In  Herbert  v.  Penn.  R.  Co^  the  defendant  railroad  had 
made  such  a  large  embankment  on  its  own  land  as  jto  cause  ir- 
regular upheavals  of  the  plaintiff's  adjacent  lot.  The  court  re- 
fused a  preliminary  affirmative  degree:  "A  mandatory  injunc- 
tion should  be  issued  interlocutorily  with  hesitation  and  caution, 
and  only  in  an  extreme  case  where  the  law  plainly  does  not  af- 
ford an  adequate  remedy.  It  does  not  with  certainty  appear  that 
further  injury  will  result  to  the  complainant  from  the  embank- 
ment or  the  further  filling  upon  it.  .  .  .  In  such  a  condi- 
tion ...  the  court  should  not,  by  its  mandatory  injunction 
compel  the  defendant  to  expend  thousands  of  dollars  in  destroy- 
ing that  which  it  has  expended  so  much  in  building  up,  and  un- 
der such  circumstances  the  court  should  not,  by  its  preventive  in- 
junction, stop  the  completion  of  a  work  upon  which  so  much 
has  been  expended  and  which  will  be  of  as  great  public  benefit 
as  it  appears  this  will  be."  ~ 

Same — existence  of  nuisance.  Unless  the  plaintiff  is  com- 
plaining of  an  interference  with  what  the  law  regards  as  a  tech- 
nical property  right,"  it  is  necessary  to  show  substantial  damage 

or  of  any  pressing  character  of  the  like  nature  (such  as  the  cases  of 
stench  or  of  apprehended  inundation),  I  would  interfere  to  prevent 
such  irreparable  injury  in  the  mean  time;  but  in  this  case  I  see  noth- 
ing except  annoyance  apprehended  by  the  plaintiff ;  and  I  certainly  think 
that  on  the  question  of  balance  of  convenience  I  ought  to  refuse  the  in- 
junction." See  also  Moloney  v.  Katzenstein  (1909)  120  N.  Y.  Supp.  418 
where  such  relief  was  refused  because  of  the  hardship  it  would  cause 
defendant  who  had  without  objection  carried  on  the  alleged  offensive 
business  for  nineteen  years. 

"(1887)  43  N.  J.  Eq.  21,  10  Atl.  872. 

**Sce  also  Robinson  v.  Byron  (1785)  1  Brown,  Chanc.  Cases,  588; 
Longwood  Valley  R.  R.  v.  Baker  (1876)  27  N.  J  .Eq.  166.  In  Hepburn 
V.  Lordan  (1865)  2  H.  &  M.  345  the  defendant  was  compelled  at  once 
to  remove  some  damp  jute  because  of  the  slight  cost  of  such  removal 
compared  with  the  enormous  damage  which  the  plaintiffs  would  suf- 
fer if  a  fire  should  be  caused  by  its  spontaneous  combustion. 

"See  ante  p.  11. 
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in  order  to  prove  a  nuisance and  unless  the  damage  consists  of 
a  direct  injury  to  property,^  the  question  of  the  existence  of  a 
nuisance  involves  a  consideration  of  the  relative  convenience, 
of  the  plaintiff,  the  defendant  and  the  public.  The  question  has 
usually  been  raised  in  cases  where  the  plaintiff  has  chosen  to 
live  in  a  community  devoted  largely  to  industry.  In  Gilbert  v. 
ShowermarT  the  plaintiff  sought  to  enjoin  the  running  of  a  flour 
mill  near  the  building  in  which  he  lived.  In  denying  an  injunc- 
tion Cooley,  J.  said:  "The  right  to  have  such  a  business  re- 
strained is  not  absolute  and  unlimited,  but  is,  and  must  be  in  the 
nature  of  things,  subject  to  reasonable  limitations  which  have 
regard  to  the  rights  of  others  not  less  than  to  the  general  public 
welfare."   .    .    .   The  defendants  are  carrying  on  a  business 

"See  ante  p.  9. 

"5*/.  Helen's  Smelting  Co,  v.  Tipping  (1865)  11  H.  L.  C.  642:  "It  is 
a  very  desirably  thing  to  mark  the  difference  between  an  action  brought 
for  a  nuisance  upon  the  ground  that  the  alleged  nuisance  produces  ma- 
terial injury  to  the  property,  and  an  action  brought  for  a  nuisance  on 
the  ground  that  the  thing  alleged  to  be  a  nuisance  is  productive  of  sen- 
sible personal  discomfort.  With  regard  to  the  latter,  namely,  the  per- 
sonal inconvenience  and  interference  with  one's  enjoyment,  one's  quiet, 
one's  personal  freedom,  anything  that  discomposes  or  injuriously  affects 
the  senses  or  the  nerves,  whether  that  may  or  may  not  be  denominated  a  ' 
nuisance  must  undoubtedly  depend  greatly  on  the  circumstances  of  the  place 
where  the  thing  complained  of  actually  occurred.  If  a  man  lives  in  a 
town,  it  is  necessary  that  he  should  subject  himself  to  the  consequences 
of  those  operations  of  trade  which  may  be  carried  on  in  his  immediate 
locality,  which  are  actually  necessary  for  trade  and  commerce,  and  also 
for  the  enjoyment  of  property,  and  for  the  benefit  of  the  inhabitants  of 
the  town  and  of  the  public  at  large.  .  .  .  But  when  an  occupation,  or 
business  is  a  material  injury  to  property  then  there  unquestionably  arises 
a  very  different  consideration."  It  must  be  confessed  that  it  is  not  al- 
ways easy  to  draw  the  distinction  which  the  learned  judge  insists  upon; 
see  7  Col.  Law  Rev.  550. 

"(1871)  28  Mich.  448. 

''Rushman  v.  Polsue  and  Alfieri  (1906)  1  Ch.  234:  "The  views  tfiat 
the  standard  of  what  amount  of  freedom  from  smoke,  smell  and  noise 
a  man  may  reasonably  expect  will  vary  with  the  locality  in  which  he 
dwells  seems  to  be  confirmed  by  the  following  passage  in  Lord  Hals- 


Relief  Against  Nuisances  and  Similar  Wrongs  25 


not  calculated  to  be  especially  annoying,  except  to  occupants  of 
dwellings.  They  chose  for  its  establishment  a  locality  where  all 
the  buildings  had  been  constructed  for  purposes  other  than  for 
residence.  Families,  to  some  extent,  occupied  these  buildings, 
but  their  occupation  was  secondary  to  the  main  object  of  their 
construction,  and  we  must  suppose  that  it  was  generally  for  rea- 
sons which  precluded  the  choice  of  a  more  desirable  neighbor- 
hood. .  .  .  The  complainant,  having  taken  up  his  residence 
in  a  portion  of  the  city  mainly  appropriated  to  business  purposes, 
cannot  complain  of  the  establishment  of  any  new  business  near 
him,  provided  such  new  business  is  not  in  itself  objectionable  as 
compared  with  those  already  established,  and  is  carried  on  in  a 
proper  manner."*" 

buiys  judgment  in  Colls  v.  Home  &  Colonial  Stores  (1904)  A.  C.  179; 
"A  dweller  in  town  cannot  expect  to  have  as  pure  air,  as  free  from 
smoke,  smell  and  noise  as  if  he  lived  in  the  country,  and  distant  from 
other  dwellings,  and  yet  an  excess  of  smoke,  smell  and  noise  may  give 
cause  for  action,  but  in  each  of  such  cases  it  becomes  a  question  of  de- 
gree and  the  question  is  in  each  case  whether  it  amounts  to  a  nuisance 
which  will  give  a  right  of  action."   See  19  Harv.  Law  Rev.  474;  6  Col. 


taw  Rev.  458.  Sec  Bradbury  Marble  Co.  v.  Laclede  Gaslight  Co.  (1907) 
128  Mo.  App.  46,  107,  106  S.  W.  594;  Gibson  v.  Donk  (1879)  7  Mo.  App. 
*  37,  40;  Morie  v.  St.  Louis  Transit  Co.  (1905)  116  Mo.  App.  12,  27,  91  S. 


**A  plaintiff  who  is  compelled,  because  of  comparative  poverty,  to 
live  outside  the  purely  residential  districts,  is  not,  however,  deprived 
of  all  protection.  In  Ross  v.  Butler  (1868)  19  N.  J.  Eq.  294  the  plaintiff 
sought  to  enjoin  the  erection  of  a  pottery  to  bum  earthenware  because 
it  would  produce  a  large  amount  of  smoke  and  cinders;  one  defense 
was  that  the  locality  was  occupied  principally  by  mechanics  and  laborers 
who  used  their  houses  and  lots  for  business  purposes.  In  giving  relief : 
"I  find  no  authority  that  will  warrant  the  position  that  a  part  of  a  town 
which  is  occupied  by  tradesmen  and  mechanics  for  residences  and  car- 
rying on  their  trades  and  business,  and  which  contains  no  elegant  or 
costly  dwellings,  and  is  not  inhabited  by  the  wealthy  and  luxurious  is 
a  proper  and  convenient  place  for  carrying  on  business  which  renders  the 
dwellings  there  uncomfortable  to  the  owners  and  their  families  by  of- 
fensive smells  and  smoke,  cinders,  or  intolerable  noises,  even  if  the  in- 
habitants themselves  are  artisans,  who  work  at  trades  occasioning  some 
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Same — adequacy  of  damages.  Even  tho  the  act  complained 
of  amounts  to  a  nuisance  so  that  damages  are  recoverable  at  law, 
an  injunction  is  occasionally  refused  as  a  matter  of  discretion, 
taking  into  consideration  the  relative  inconvenience  suffered  by 
giving  or  denying  relief.  In  Swaine  v.  Great  Northern  Ry.  Co!' 
the  plaintiff  asked  an  injunction  against  the  defendant's  leaving 
manure  in  stacks  or  in  cars  on  their  sidetrack  close  to  the  plain- 
tiff's house.  In  remitting  the  plaintiff  to  his  remedy  at  law :  "It 
is  not  every  case  that  the  court  will  interfere  by  injunction.  .  . 
.  .  Occurrences  of  nuisances,  if  temporary  and  occasional  only, 
are  not  grounds  for  the  interference  of  this  court  by  injunction, 
except  in  extreme  cases;  there  is  not  .  .  .  here  a  sufficient 
case  for  such  interference.*'** 

Same — perpetual  injunction.  Where  the  act  complained  of 
is  proved  or  admitted  to  be  a  nuisance  and  where  furthermore, 
damages  therefor  are  conceded  to  be  inadequate,  it  would  seem 
to  follow  logically  that  the  plaintiff  is  entitled  to  a  perpetual  in- 
junction as  of  right,  regardless  of  any  further  question  of  bal- 
ancing conveniences.  This  is  probably  the  prevailing  rule."  But 

degree  of  noise,  smoke  and  cinders.  .  .  .  There  is  no  principle  .  . 
.  .  which  should  give  protection  to  the  large  comforts  and  enjoyments 
with  which  the  wealthy  and  luxurious  are  surrounded,  and  fail  to  se- 
cure to  the  artisan  and  laborer,  and  their  families,  the  fewer  and  more 
restricted  comforts  which  they  enjoy." 

"(1864)  4  DeG.,  J.  &  S.,  1  Ames  Eq.  Cas.  569. 

"See  also  Cook  v.  Forbes  (1869)  5  Eq.  Cas.  166;  Giotlich  v.  Klein  & 
Cohn  (1909)  32  O.  Cir.  Ct.  665  (injunction  refused  against  the  opera- 
tion of  hammers  and  heavy  machinery).  In  Robinson  v.  Baugh  (1875) 
31  Mich.,  290,  the  fact  that  the  defendant's  blacksmith  shop  was  on 
leased  ground  under  a  short  term  and  the  machinery  was  easily  remov- 
able made  it  easier  for  the  court  to  give  equitable  relief.  Foundry  v.  R. 
R.  (1908)  130  Mo.  App.  104,  116,  109  S.  W.  80;  Victor  Mining  Co.  v.  Morn- 
ing Star  Mining  Co.  (1892)  50  Mo.  App.  525,  534  (removal  of  lateral  sup- 
port; injunction  refused)  ;  Schopp  v.  Schopp  (1911)  162  Mo.  App.  558, 
565,  142  S.  W.  740. 

'^Broadbent  v.  Imperial  Gas  Co.  (1856)  7  DeG.,  M.  &  G.  436, 462 :  "The 
present  is  not  a  case  in  which  this  court  can  go  into  the  question  of  con- 
venience and  inconvenience,  and  say  where  a  party  is  substantially  damag- 
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in  some  jurisdictions  courts  have  refused  injunctions  in  such 
cases  because  of  the  comparatively  great  hardship  on  the  de- 
fendant if  an  injunction  were  granted,  especially  if  there  would 
also  result  hardship  to  the  public.  In  Richards'  Appear  the 
plaintiff  sought  to  enjoin  the  defendant  from  using  soft  coal  in 
their  puddling  furnaces  because  the  smoke  discolored  the  plain- 
tiff's fabrics  in  his  cotton  factory,  and  rendered  his  residence  un- 
comfortable. The  defendant's  works  had  cost  over  half  a  mil- 
lion dollars,  nearly  a  thousand  persons  were  employed;  it  was 
practically  impossible  to  run  their  furnaces  without  soft  coal  and 
no  way  had  yet  been  found  of  avoiding  the  escape  of  smoke.  The 
court  denied  the  relief  sought:  "Especially  should  the  injunc- 
tion be  refused  if  it  be  very  certain  that  a  greater  injury  would 
ensue  by  enjoining  than  would  by  a  refusal  to  enjoin.  .  .  . 
Hence  the  chancellor  will  consider  whether  he  would  not  do  a 
greater  injury  by  enjoining  than  would  result  from  refusing 
and  leaving  the  party  to  his  redress  at  the  hands  of  a  court  and 
jury."* 

ed,  that  he  can  only  be  compensated  by  bringing  an  action  ioties  quo  ties. 
That  would  be  a  disgraceful  state  of  law ;  and  I  quite  agree  with  the  Vice- 
Chancellor,  in  holding  that  in  such  a  case  this  court  must  issue  an  injunc- 
tion, whatever  may  be  the  consequences  with  regard  to  the  lighting  of  the 
parishes  and  districts  which  this  company  supplies  with  gas."  See  also 
Hennesy  v.  Carmony  (1892)  50  N.  J.  Eq.  616,  25  Atl.  374,  1  Ames  Eq. 
Cas.  578;  Whden  v.  Union  Bag  &  Paper  Co.,  (1913)  208  N.  Y.  1,  101 
N.  E.  805;  13  Col.  Law  Rev.  635;  14  Harv.  Law  Rev.  149;  22  Id.  458;  18 
Id,  596,  613;  25  Id,  474. 

"(1868)  57  Pa.  105.  1  Ames  Eq.  Cas.  574. 

"In  Daniels  v.  Keokuk  Water  Works  (1883)  61  la.  549,  16  N.  W. 
706,  1  Ames  Eq.  C^s.  585,  emphasis  was  laid  upon  the  public  inconvenience 
which  wouM  result  from  an  injunction.  For  other  cases  denying  an 
injunction  because  of  the  "balance  of  convenience"  doctrine,  see  14 
Harv.  Law  Rev.  458,  623,.  22^ Id,  596,  613,  criticising  Bliss  v.  Anaconda 
Mining  Co.  (1908)  167  Fed.  342  ;  22  Harv.  Law  Rev.  61,  criticising  Som- 
erset Water  etc.  Co.  v.  Hyde  (1908)  129  Ky.  402,  111  S.  W.  1105;  57  U. 
of  Pa.  Law  Rev.  396,  criticising  McCarthy  v.  Bunker  Hill  etc  Co.  (1908) 
164  Fed.  927.  In  CUy  of  Wheeling  v.  Natural  Gas  Co.,  (1914)  74  W. 
Va.  372,  81  S.  E.  1067  the  court  refused  to  enjoin  a  gas  company  from 
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The  criticism  of  the  prevailing  view  is  that  it  allows  the 
plaintiff  to  charge  the  defendant  an  exhorbitant  price  for  his 
property."  Unless,  however,  the  plaintiff  has  bought  the  proper- 
ty with  that  as  his  sole  motive,  this  is  considered  as  one  of  the 
legitimate  incidents  of  ownership."  And  the  defendant  can  us- 
ually protect  himself  at  the  outset  by  buying  up  sufficient  land  to 
prevent  the  question  from  being  raised."  The  result  of  the  mi- 
nority holding  is  that  the  plaintiff  is  remitted  to  his  legal  remedy ; 
if  he  recovers  only  for  damages  down  to  the  date  of  bringing  his 
action,  he  will  be  compelled  to  sue  just  before  the  close  of  each 
statutory  period**  in  order  to  prevent  the  acquisition  of  an  ease- 
ment; if  he  recovers  prospective  damages,  the  defendant  ac- 
quires by  the  judgment  against  him  such  an  easement  at  once. 
This  in  substance  allows  the  defendant  to  take  the  plaintiff's 

suppl3ring  gas  in  violation  of  its  franchise  because  of  the  inconvenience 
it  would  cause  the  public.  28  Harv.  Law  Rev.  110.  And  the  doctrine 
has  occasionally  been  applied  in  trespass  cases;  28  Harv.  Law  Rev.  209. 

"See  22  Harv.  Law  Rev.  596,  597. 

"In  Edwards  v.  Allouez  Mining  Co.  (1878)  38  Mich.  46,  1  Ames  Eq. 
Cas.  608,  the  defendants  in  1874  had  erected  a  copper  stamp  mill  at  a 
cost  of  $60,000.  As  a  result  of  its  operations,  large  quantities  of  sand  were 
carried  down  stream  and  deposited  on  bottom  lands  below;  it  was  impos- 
sible to  run  at  a  profit  unless  they  were  allowed  to  do  this.  In  1875  the 
plaintiff  bought  the  land  below,  not  for  use  but  as  a  matter  of  specula- 
tion expecting  to  compel  the  defendants  to  pay  a  large  price;  for  this  rea- 
son an  injunction  was  refused,  and  the  plaintiff  remitted  to  his  rights  at 
law.  But  see  Cowper  v.  Laidler  (1903)  2  Ch.  337,  where  the  plaintiff's 
motive  in  purchasing  was  held  no  bar  in  case  of  disturbance  of  an  ease- 
ment of  light  and  air. 

-See  14  Harv.  Law  Rev.  458,  459. 

"In  Attorney  General  v.  Council  and  Borough  of  Birmingham 
(1858)  4  K.  &  J.  528,  540,  the  court  seemed  to  think  that  a 
plaintiff  "would  be  obliged  to  bring  a  series  of  actions  one  every  day  of 
his  life."  There  seems  to  be  no  sound  basis  for  such  a  suggestion.  Hay- 
den  v.  Tucker  (1866)  37  Mo.  214,  224:  "Why  compel  the  party  to  com- 
mence a  fresh  action  every  day  to  establish  each  separate  act  of  nuisance, 
when  the  whole  can  be  finally  concluded  and  set  at  rest  by  the  chancel- 
lor, etc." 
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property  by  a  sort  of  private  eminent  domain and  while  it  can 
not  be  plausibly  argued  that  the  refusal  of  a  court  of  equity  to 
grant  an  injunction  is  a  violation  of  the  fifth  and  fourteenth 
amendments  to  the  United  States  Constitution  which  impliedly 
prohibit  either  the  Federal  or  the  State  government  from  the 
taking  of  private  property  for  private  use  even  with  compensa- 
tion," it  is  inconsistent  with  the  spirit  of  these  amendments**  un- 
less the  public  interest  in  the  defendant's  enterprise  is  so  great 
as  to  make  it  in  substance  a  taking  for  a  public  use.** 

•Sec  25  Harv.  Uw  Rev.  474. 

^Quaere  as  to  whether  legislation,  which  gives  equity  courts  power 
to  award  damages  in  lieu  of  an  injunction  in  order  to  avoid  the  neces- 
sity of  the  plaintiff's  suing  at  law,  i^  a  violation  of  the  letter  of  the 
amendments.  See  Hennesy  v.  Carmony  (1892)  50  N.  J.  Eq.  616,  1  Ames 
Eq.  Cas.  578:  "An4  of  the  English  cases  it  is  proper  further  to  observe 
that  some  of  them  gave  damages  instead  of  an  injunction,  under  the 
authority  of  the  acts  of  Parliament  for  the  purpose,  called  Lord  Cairns 
and  Sir  John  Rolt's  acts.  The  giving  of  damages  for  continuing  nui- 
sances is  quite  within  the  onmipotent  power  of  Parliament,  which  is 
competent  to  take  private  property  for  private  purposes.  In  this  country, 
under  our  constitutional  system,  that  course  is  forbidden." 

•*See  13  Col.  Law  Rev.  635,  636:  "The  result  of  the  denial  of  an  in- 
junction in  such  cases  is  the  same  whether  the  plaintiff  is  driven  to  pur- 
sue his  remedy  at  law,  or  whether  the  legislature  vests  in  the  courts  the 
power  to  exercise  discretion  in  awarding  damages  instead  of  an  injunc- 
tion. It  results  in  a  forced  sale  of  individual  rights  at  private  valua- 
tion." 

"It  has  been  suggested  that  if  there  is  such  a  great  public  interest  the 
proper  course  is  to  require  the  defendant  to  make  the  proper  constitu- 
tional condemnation.  Sec  12  Col.  Law  Rev.  635,  637;  57  U.  of  Pa.  Law 
Rev.  396,  398  ;  22  Harv.  Law  Rev.  596,  597.  But  under  the  rather  re- 
stricted notion  of  what  constitutes  a  public  purpose  under  the  amend- 
ments, it  is  not  clear  that  a  legislature  may  authorize  large  private  indus- 
trial plants  to  take  property  by  eminent  domain.  The  best  solution  to 
the  whole  difficulty  would  be  to  liberalize  and  broaden  our  definition  of 
public  purpose  so  that  the  legislature  may  authorize  such  proceedings. 
This  would  approximate  the  situation  in  this  country  to  that  in  England 
where  Parliament  may  even  authorize  the  taking  of  private  property  for 
a  purely  private  use. 
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II   Disturbance  of  Private  Easements. 

Private  easements  distinguished  from  natural  rights — rem- 
edies,  A  private  easement  has  been  defined"  as  "a  right  in  one 
person,  created  by  grant  or  its  equivalent,  to  do  certain  acts  on 
another's  land,  or  to  compel  such  other  to  refrain  from  doing 
certain  acts  thereon,  the  right  generally  existing  as  an  accessory 
to  the  ownership  of  neighboring  land,  and  for  its  benefit."  Elase- 
ments  differ  from  natural  rights  in  that  they  are  created  sep- 
arately*' as  distinct  subjects  of  property,  while  natural  rights  are 
mere  incidents  to  the  ownership  of  land.  For  a  disturbance  or 
interference  with  the  proper  exercise  of  an  easement,"  either  by 
the  owner  of  the  servient  tenement  or  by  a  third  person,  the 
common  law  remedy"  is  an  action  on  the  case"*  for  damages. 
Where  this  is  not  adequate  equity  grants  relief  by  either  a  nega- 
tive or  affirmative  decree. 

In  most  of  the  cases'"  in  which  equitable  relief  has  been 

••Tiffany,  Real  Property  sec.  304. 

•'Either  by  voluntary  act  of  the  parties  or  by  prescription. 

••The  disturbance  of  a  private  easement  is  frequently  referred  to  as 
a  private  nuisance;  see  9  111.  Law  Rev.  278-281;  Morgan  v.  Boyes  (1875) 
65  Me.  124. 

••The  common  law  also  allowed  the  aggrieved  person  to  abate  the 
obstruction;  Sargent  v.  Hubbard .  (1869)  102  Mass.  380  (cutting  branch 
that  obstructed  private  way)  ;  but  unnecessary  damages  must  be  avoided ; 
Joyce  V.  Conlin  (1888)  72  Wis.  607,  40  N.  W.  212. 

'"^Trespass  does  not  lie  because  the  occupier  of  the  dominant  tene- 
ment was  not  considered  as  being  possessed  of  the  easements. 

**"TiflFany,  Real  Property  sec.  304  names  the  following  easements  as 
most  important:  "Rights  in  extension  or  diminution  of  natural  rights  in 
regard  to  air,  water,  and  support;  rights  of  way  over  another's  land; 
rights  as  to  the  use  of  a  party  wall  in  part  or  wholly  on  another's  land; 
rights  to  have  light  and  air  pass  to  one's  windows  without  obstruction; 
pew  rights  in  churches  and  burial  rights  in  cemeteries.*'  Equity  will  also 
enjoin  the  wrongful  interference  with  a  profit  or  similar  right;  State  ex 
rel.  v.  Goodrich  (1911)  238  Mo.  720,  142  S.  W.  300  (contractual  right  to 
cut  and  remove  timber  from  land).  See  also  Harber  v.  Bvans  (1890) 
101  Mo.  661,  668,  14  S.  W.  750  (defendant  restrained  from  putting  win- 
dows in  party  wall  though  plaintiff  did  not  intend  to  use  wall.) 
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granted  the  easement  disturbed  has  been  either  one  of  light  and 
air,  right  of  way  or  right  of  access  to  a  public  way. 

Light  and  air.  The  mere  fact  that  an  action  at  law  will  lie 
for  interference  with  an  easement  of  light  and  air*"  is  not  a 
suffcient  reason  for  an  injunction."*  On  the  other  hand,  the 
fact  that  the  obstruction  does  not  interfere  with  the  plaintiff's 
present  use  of  the  premises  for  which  strong  light  is  not  required 
is  no  defense  to  a  suit  for  an  injunction  if  the  threatened  obstruc- 
tion would  substantially  interfere  with  any  lawful  business.*** 
Nor  is  it  material  that  the  plaintiff  bought  the  property  as  an  in- 
vestment without  intending  to  occupy  it  himself.'"  But  if  the  ob- 
struction is  temporary  and  easily  removable,  and  the  premises 
are  occupied  by  tenants,  the  landlord  may  fail  to  get  an  injunc- 
tion because  there  is  no  damage  to  his  interest  in  the  land,  tho 
the  tenants  themselves  would  have  been  entitled  to  equitable  re- 


*°*Easemcnts  of  light  and  air  arc  quite  common  in  England  because 
they  can  there  be  acquired  by  prescription.  This  part  of  the  English 
common  law  was  rejected  in  America  as  inapplicable  to  a  new  country, 
and  easements  of  light  and  air  by  grant  are  comparatively  rare. 

"^Attorney  Genera!  v.  Nichol  (1809)  16  Vesey  338,  1  Ames  Eq.  Cas. 
534  (affidavit  did  not  state  the  amount  which  the  plaintiff's  windows 
would  be  darkened  by  the  obstruction).  See  also  Jackson  v.  Duke  of 
Newcastle  (1864)  3  DeG.  J.  &  S.,  275.  In  Martin  v.  Price  (1893)  1  Ch. 
276,  1  Ames  Eq.  Cas.  537  the  defendant  had  pulled  down  a  house  and 
was  in  the  process  of  erecting  a  new  building  some  twenty-five  feet 
higher.  Since  this  would  cause  the  plaintiff  substantial  deprivation  of 
light  he  was  given  an  injunction.  In  Home  &  Colonial  Stores  Vfd.  v. 
Colls  (1902)  1  Ch.  D.  302  the  "true  rule  of  law"  was  stated  to  be:  "If 
ancient  lights  are  interfered  with  substantially,  and  real  damage  thereby 
ensues  to  tenant  or  owner,  then  that  tenant  or  owner  is  entitled  to  re- 
lief." An  injunction  was  given  in  St.  Louis  etc.  Co.  v.  Kennefs  Est. 
(1903)  101  Mo.  App.  370,  397,  74  S.  W.  474  (smoke  stack  and  oriel  win- 
dows) . 


"•Ka/ej  V.  Jack  (1866)  1  Ch.  App.  295,  1  Ames  Eq.  Cas.  541,  semhle. 
See  4  Harv.  Law  Rev.  193. 

"^Wilson  V.  Townsend  (1860)  1  Drewry  &  Smale  324,  1  Ames  Eq. 
Cas.  539. 

"^Jones  V.  Chappell  (1875)  20  Eq.  Cas.  539.  The  rule  is  similar  in 
case  of  private  nuisance;  Simpson  v.  Savage  (1856)  1  C.  B.  (N.  S.)  347. 


lief.^ 
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There  is,  of  course,  more  reluctance  in  granting  affirmative 
than  in  granting  negative  decrees ;  but  affirmative  relief  has  been 
frequently  granted  not  only  on  the  final  decree'""  but  also  on  mo- 
tion."* If  after  notice  that  an  injunction  will  be  sought  the  de- 
fendant has  continued  erecting  the  obstruction,  such  continuance 
will  not  place  him  in  any  better  situation  with  respect  to  equit- 
able relief."* 

Right  of  way.  One  who  has  a  private  right  of  way  is  en- 
ttled  to  equitable  relief  against  either  an  actual"*  or  threatened 

"^Smith  V.  Smith  (1875)  20  Eq.  Cas.  500,  1  Ames  Eq.  Cas.  543  (de- 
fendant had  torn  down  an  old  wall  nine  feet  high  and  erected  a  new  one 
twenty-six  feet  high.)  In  Calcraft  v.  Thompson  (1867)  15  Weekly  Rep. 
387  affirmative  relief  was  refused  because  the  plaintiff  had  failed  to  show 
that  there  would  be  a  substantial  deprivation  of  light  In  Brande  v. 
Grace  (1891)  154  Mass.  210,  31  N.  E.  633,  the  plaintiffs  had  sought  to 
enjoin  their  lessor  from  building  another  room  in  front  of  the  room 
leased  and  occupied  by  the  plaintiffs  as  a  dental  office;  the  appeal  court 
held  that  the  lower  court  should  have  given  the  injunction  but  that  since 
the  work  had  been  completed  and  the  plaintiffs'  lease  would  soon  ex- 
pire, their  remedy  should  now  be  confined  to  damages. 

"^Ryder  v.  Bentham  (1750)  1  Ves.  Sr.  543,  1  Ames  Eq.  Cas.  545 
(scaffold  ordered  removed.) 

"^Smith  V.  Day  (1880)  13  Ch.  D.  651;  VanJoel  v.  Hornsey  (1895) 
2  Ch.  774,  1  Ames  Eq.  Cas.  546:  "The  court  will  not  allow  itself  to  be 
imposed  upon  by  a  proceeding  of  that  kind."  See  also  Daniel  v.  Ferguson 
(1891)  2  Ch.  27. 

""'Stallard  v.  Gushing  (1888)  76  ZzL  472,  18  Pac.  427  (stairway 
placed  by  defendant  in  plaintiff's  private  alley;)  Shivers  v.  Shivers  (1880) 
32  N.  J.  Eq.  578  (gate  placed  by  defendant  across  plaintiffs  right  of 
way  obtained  by  prescription).  Most  of  the  cases  are  of  affirmative  de- 
crees against  actual  obstructions.  In  jurisdictions  which  reject  the  doc- 
trine of  balance  of  convenience  the  plaintiff  is  entitled  to  an  affirmative 
decree  even  tho  it  will  cause  great  expense  to  the  defendant;  Krehl  v. 
Burrell  (1878)  7  Ch.  D.  551  (court  ordered  removal  of  large  building 
obstructing  passage  way  to  the  back  of  plaintiff's  house).  Continuing  to 
build  after  notice  of  the  plaintiff's  claim  does  not  place  the  defendant  in 
any  better  situation  with  reference  to  equitable  relief  against  him.  Tuck- 
er V.  Howard  (1880)  129  Mass.  361,  1  Ames.  Eq.  Cas.  548.  Swisher  v. 
G.  &  A.  R.  R.  235  Mo.  420,  441  (plaintiff  had*  a  right  of  way  ten  feet 
wide  and  defendant  had  obstructed  it  so  as  to  make  it  only  six  feet  ten 
inches  wide)  ;  Sultzman  v.  Branham  (1907)  128  Mo.  App.  696,  701,  108 
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interference  therewith ;  and  where  the  circumstances  of  the  case 
require  it,  an  affirmative  decree  will  be  given  on  motion."* 

Where  the  obstruction  has  been  caused  independently  by 
several  defendants  the  plaintiff  is  entitled  to  a  decree  against  all 
even  tho  the  share  contributed  by  any  one  would  not  have  been 
enough  by  itself  to  warrant  either  an  action  at  law  or  an  equit- 
able decree."". 

In  some  jurisdictions  if  the  defendant  disputes  the  plain- 
tiff's right  and  raises  thereby  a  reasonable  doubt,  an  issue  at  law 
will  first  be  directed  to  determine  the  existence  of  the  easement 
unless  there  is  danger  of  serious  injury."*  As  already  explained, 
the  real  reasons  for  such  a  requirement  have  disappeared  and  the 
requirement  itself  should  be  abolished.'** 

A  reversioner  is  entitled  to  equitable  relief  where  the  ob- 

S.  W.  1074  (threatened  obstruction  of  passage  way).  In  Brier  v.  Bank 
(1909)  225  Mo.  673,  683,  125  S.  W.  469  the  court  refused  to  order  the 
removal  of  the  obstruction  to  the  plaintiffs  stairway  because  "there  is 
no  averment  that  any  future  injury  is  anticipated  or  threatened."  The 
mere  fact  that  the  obstruction  is  already  completed  does  not,  however, 
prevent  its  causing  injury  in  the  future. 

If  the  plaintiff  fails  to  prove  the  existence  of  an  easement,  he  will 
of  course,  fail;  Peters  v.  IVorth  (1901)  164  Mo.  431,  439,  «  S.  W.  490; 
Lents  v.  Johnson  (1911)  157  Mo.  App.  483,  137' S.  W.  1002. 

Conversely,  the  owner  of  the  servient  tenement  may  enjoin  an  un- 
authorized excessive  use  of  the  right  of  way;  Bruner  Granitoid  Co,  v. 
Glencoe  etc.  Co.  (1912)  169  Mo.  App.  295,  300,  152  S.  W.  601.  But  a 
licensee  has  no  such  interest  in  the  land  as  will  entitle  him  to  equitable 
reUef ;  Cook  v.  Ferbert  (1898)  145  Mo.  462,  465,  46  S.  W.  947. 

"^Hodge  V.  Giese  (1887)  43,  N.  J.  Eq.  342,  11  Atl.  484  (decree  re- 
quired defendant  to  allow  the  plaintiff  to  pass  through  the  defendant's 
barber  shop  to  the  furnace  which  supplied  heat  to  the  plaintiff's  rooms  on 
the  two  floors  above.) 

"^Thorpe  v.  Brumfitt  (1873)  ,8  Ch.  App.  650,  1  Ames.  Eq.  Cas.  547 
(plaintiff's  right  of  way  to  his  inn  obstructed  by  horses  and  wagons  be- 
longing to  several  defendants).  , 

"'Hart  v.  Leonard  (1880)  42  N.  J.  Eq.  416,  1  Ames  Eq.  Cas.  549. 
See  also  10  Col.  Law  Rev.  355. 
"*See  ante  pp.  20-22. 
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stniction  causes  a  substantial  injury  to  the  reversioner's  interest 
in  the  land"* 

Land  occupier^s  right  of  access  to  public  way.  If  the  owner 
of  land  adjoining  a  public  way  owns  to  the  middle  of  the  way, 
one  in  possession  of  the  land  may  maintain  an  action  of  tres- 
pass against  the  use  of  that  part  of  the  way  in  a  manner  not 
authorized  by  the  public  easement,  and  if  trespass  is  not  an  ade- 
quate remedy,  he  may  get  relief  in  equity."*  But  if  the  fee  of  the 
way  is  in  the  municipality,  the  adjoining  land  occupier  has  only 
an  easement  of  access  to  the  way.  If  this  easement  is  obstructed 
he  is  entitled  to  damages  in  an  action  on  the  case  and  if  dam- 
ages are  not  adequate,  he  is  entitled  to  equitable  relief.  In  West 
V.  BroTvrl^^  the  defendant  had  been  allowing  his  hacks  to  stand 
for  an  unreasonable  length  of  time  in  front  of  the  plaintiff's 

"^Wehh  V.  Jones  (1909)  163  Ala.  637,  50  So.  887;  10  Col.  Law  Rev. 
355,  364  (right  of  way  to  plaintiffs  farm  obstructed  by  wire  fence;  the 
farm  was  rented  to  a  tenant  but  the  plaintiffs  free  access  to  the 
farm  was  interfered  with  and  the  market  value  of  the  property  dimin- 
ished thereby). 

"•In  American  Manufacturing  Co,  v.  Lindgren  (1912)  48  N.  Y. 
L.  J.  19  the  defendant  had  been  making  speeches  in  front  of  the  plain- 
tiffs factory,  vilifying  the  owners  and  urging  the  workers  to  strike. 
The  plaintiff  could  have  brought  trespass  because  they  owned  the  fee  of 
the  street  but  such  a  remedy  would  have  been  obviously  inadequate  and 
therefore  it  was  held  proper  to  issue  an  injunction. 

"\1897)  114  Ala.  118,  21  So.  Rep.  452,  11  Harv.  Uw  Rev.  130.  See 
also  Ackerman  v.  True  (1902)  71  App.  Div.  413,  where  the  defendant  was 
compelled  to  remove  some  houses  which  so  projected  into  the  street  as  to 
interfere  with  plaintiff's  access  to  an  adjoining  lot.  2  Col.  Law  Rev. 
559.  There  is  a  tendency  to  confuse  this  right  of  access  with  the  rather 
similar  right  of  individuals  to  get  relief  against  the  obstruction  of  a 
public  casement.  In  Callahan  v.  Gilman  (1887)  107  N.  Y.  310,  14  N.  E. 
264,  the  defendant  had  so  obstructed  the  sidewalk  in  front  of  the  plain- 
tiffs store  as  to  interfere  with  the  plaintiff's  trade.  In  very  properly 
giving  reUef  the  court  speaks  of  the  defendant's  act  as  a  pubUc  nuisance 
tho  obviously  the  plaintiff's  injury  is  due  to  blocking  his  right  of  egress 
and  ingress  to  his  store.  See  also  28  Harv.  Law  Rev.  499,  500,  6  Col  Law 
Rev.  203.  Downing  v.  Dinwiddie  (1895)  132  Mo.  92,  100,  33  S  W  470 
575;  Corby  v.  C.  R.  I.  &  P.  R  R.  (1899)  150  Mo.  457,  468.  52  S.  w"  282* 
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hotel,  thus  obstructing  the  right  of  access  of  the  plaintiff  and  his 
guests,  to  the  injury  of  the  plaintiff's  business.  Damages  being 
obviously  inadequate,"*  the  plaintiff  was  given  a  decree."* 

"•In  Herbert  v.  Pennsylvania  R.  R.  Co.  (1887)  43  N.  J.  Eq.  21,  10 
Atl.  872,  the  defendant  had  made  a  large  embankment  on  its  own  land 
which  caused  irregular  upheavals  of  the  plaintiffs  nearby  lot  and  ob- 
structed access.  Tho  damages  were  not  adequate,  relief  was  denied  on 
the  ground  that  the  balance  of  convenience  was  against  it 

^Apparently  the  land  occupier  not  only  has  a  right  of  access  to  the 
adjacent  street  but  also  has  a  right  to  an  unobstructed  view  of  the  street 
Cobb  V.  Saxby  (1914)  3  K.  B.  822  (defendant's  sign  board  projected  over 
the  street  in  such  a  manner  as  to  obscure  the  view  from  the  plaintiff's 
side  wall,  which  he  used  for  advertising).  In  28  Harv.  Law  Rev.  499  it 
is  suggested  that  such  a  right  might  be  called  the  right  of  publicity  and 
that  it  is  more  analogous  to  an  easement  of  light  and  air  than  to  an  ease- 
ment of  access  because  only  a  substantial  obstruction  of  the  view  should 
be  actionable.  Lakeman  v.  R.  R.  (1889)  36  Mo.  App.  363,  373;  Doum- 
ing  V.  Corcoran  (1905)  112  Mo.  App.  645,  649,  87  S.  W.  114;  Lockwood 
v.  Wabash  Ry.  (1894)  122  Mo.  86,  100,  26  S.  W.  698  (railroad  in  street)  ; 
Corby  V.  C.  R.  I.  &  P.  R,  R.  (1899)  150  Mo.  457,  468,  52  S.  W.  282  (rail- 
road in  alley)  ;  Zinhnerman  v.  Ry.  Co,  (1910)  154  Mo.  App.  296,  302,  134 
S.  W.  40;  Watson  v.  Ry.  Co.  (1897)  69  Mo.  App.  548,  552  (right  to  ex- 
clusive temporary  use  of  the  whole  or  part  of  adjacent  street  for  rea- 
sonable space  of  time  for  receiving  and  discharging  freight  necessary  to 
his  business)  ;  Sheedy  v.  Union  Brick  Works  (1887)  25  Mo.  App.  527, 
539  (action  for  damages);  Martin  v.  R.  R.  (1891)  44  Mo.  App.  452,  457 
(action  for  damages);  Wallace  v.  R.  R,  (1891)  47  Mo.  App.  491,  498 
(action  for  damages)  ;  Rabich  v.  Stone  (1909)  137  Mo.  App.  318,  321, 
117  S.  W.  1195  (affirmative  relief  given)  ;  Downing  v.  Dinwiddie  (1895) 
132  Mo.  92,  100,  33  S.  W.  1130;  HHlett  v.  Ry.  (1899)  80  Mo.  App.  87,  91 ; 
Weller  v.  Lumber  Co.  (1913)  176  Mo.  App.  243,  253,  161  S.  W.  853  (ac- 
cess to  navigable  stream)  ;  In  re  Heffron  (1913)  179  Mo.  App.  639.  655, 
162  S.  W.  652  (sidewalk  obstructed  by  strikers)  ;  Schopp  v.  City  of  St. 
Louis  (1893)  117  Mo.  131,  137,  22  S.  W.  898  (injunction  given  against 
city  leasing  stands  in  front  of  plaintiff's  property  to  produce  dealers)  ; 
Sckulenberg  etc.  Co,  v.  R,  R.  (1895)  129  Mo.  455,  459,  31  S.  W.  796; 
Knapp,  Stone  &  Co.  v.  St.  Louis  etc,  R,  R.  (1894)  125  Mo.  26,  35,  28 
S.  W.  627;  Getting  v.  Pollock  (1915)  189  Mo.  App.  263,  269,  175  S.  W. 
222. 

In  Christian  v.  St.  Louis  (1894)  127  Mo.  109,  116,  29  S.  W.  996,  an 
injunction  against  the  city's  vacating  an  alley  was  refused  because  the 
damage  was  trifling,  if  any.    And  see  Gay  v.  Mutual  Union  Telegraph 
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III.   Obstruction  of  Public  Rights. 

Remedy  of  private  individual  at  law.  In  order  that  a  priv- 
ate individual  may  recover  at  law  for  the  disturbance  or  ob- 
struction of  a  public  right,*"  it  is  necessary  that  he  should  have 
suffered  actual  damage  thereby;"*  furthermore,  in  most  juris- 
dictions the  rule  is  laid  down  that  the  damage  thus  suffered  must 
be  "peculiar  to  him  and  different  in  kind  from  that  to  which  the 
public  is  subjected."*"  This  additional  requirement  has,  how- 
Co  (1882)  12  Mo.  App.  485,  493  (telegraph  poles  not  a  sufficient  ob- 
struction) ;  Gorman  v.  R.  R.  (1914)  255  Mo.  483,  496,  164  S.  W.  509, 
512;  Kingshighway  Co.  v.  Iron  Works  (1915)  266  Mo.  138,  149,  181  S.  W. 
30  (property  not  abutting). 

**This  is  practically  always  referred  to  as  a  public  nuisance.  Tho 
the  remedies  of  the  public  are  the  same  as  in  cases  of  public  nuisance 
proper,  the  difference  from  the  standpoint  of  the  individual  is  such 
that  a  separate  classification  and  treatment  was  considered  desirable  to 
avoid  the  confusion  which  has  crept  into  some  of  the  decisions.  See  post 
p.  43. 

"*This  seems  to  be  assumed  in  all  the  cases,  including  those  that 
reject  the  peculiar  damage  requirement;  Carver  v.  San  Pedro  etc.  R,  R. 
Co,  (1906)  151  Fed.  334.   See  22  Harv.  Law  Rev.  137,  148. 

"^Hamiss  et  al.  v.  Bulpitt  (1905)  1  Cal.  App.  140,  81  Pac.  1022.  Ad- 
ler  v.  Metropolitan  Blev.  Ry.  Co,  (1893?  138  N.  Y.  173,  33  N.  E.  935. 
Sec  also  11  Harv.  Law  Rev.  66  discussing  Morris  v.  Graham  (1897)  16 
Wash.  343,  47  Pac.  752  (plaintiff  suffered  peculiar  damage  in  his  occupa- 
tion as  a  fisherman).  In  Anglo^Algerian  S.  S.  Co.  v.  Moulder  Line 
(1908)  1  K.  B.  659  the  plaintiff  sought  to  recover  for  delay  due  to  neg- 
r  gently  damaging  a  dock  which  was  owned  by  a  corporation  but  which 
was  by  statute  open  to  all  upon  the  payment  of  dock  rates.  The  court 
refused  to  follow  the  analogy  of  the  obstruction  of  a  public  right  and 
denied  recovery;  see  21  Harv.  Law  Rev.  544.  In  Wilkinson  etc,  Co,  v. 
Mcllquam  (1905)  14  Wyo.  209,  83  Pac.  304,  Uie  defendant  excluded  tiic 
plaintiff  from  using  government  lands  over  which  the  public  had  a  right 
to  use  as  a  common  for  pasturage  for  stock;  the  plaintiff  failed  to  get 
relief  because  he  suffered  no  peculiar  damage;  19  Harv.  Law  Rev.  549. 
BaUey  v.  Culver  (1884)  84  Mo.  531,  538;  Cummings  Realty  Co,  v.  Deere 
&  Co.  (1907)  208  Mo.  66,  82,  106  S.  W.  496;  Schewrich  v.  Light  Co. 
(1904)  109  Mo.  App.  406,  421,  84  S.;  W.  1003;  Heer  Dry  Goods  Co.  v. 
Citizen^  Ry.  Co.  (1890)  41  Mo.  App..  63,  74;  Shelton  v.  Lentz  (1915) 
191  Mo.  App.  699,  705,  178  S.  W.  242;  Hisey  v.  City  of  Mexico  (1894)  61 
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ever,  very  slight,  if  any,  justification,""  and  has  been  severely 
criticised.*** 

Remedy  of  private  individual  in  equity.  Apparently  the  in- 
dividual is  not  entitled  to  a  remedy  in  equity  unless  he  could 
have  recovered  at  law.**   Whether  it  is  sufficient  in  all  cases 

Mo.  App.  248,  253  (but  an  awning  is  not  necessarily  an  illegal  obstruc- 
tion) ;  Ellis  y.  R.  R.  (1908)  131  Mo.  App.  395,  399,  111  S.  W.  839:  "The 
rule  is  that  a  complainant's  damage  must  be  such  as  is  special  and  pe- 
culiar to  him.  If  his  damage  is  of  like  kind  with  that  of  the  general 
public,  tho  greater,  he  cannot  recover.  But  it  must  be  borne  in  mind 
that  the  fact  that  others  may  be  in  the  same  situation  with  plaintiff  as 
regards  the  eflFect  upon  the  use  of  their  property,  yet  that  will  not  bring 
her  within  the  rule  preventing  her  recovery.  There  may  be  others  in 
the  same  block  as  effectually  cut  off  by  the  embankment  as  is  the  plain- 
tiff; still  she  may  recover.  Others  being  in  Uke  situation  with  her  and 
suffering  the  same  kind  of  damages  does  not  constitute  the  general  com- 
munity in  the  sense  of  the  rule  just  stated."  Weller  v.  Lumber  Co, 
(1913)  176  Mo.  243,  251,  61  S.  W.  853;  In  re  Heffron  (1913)  179  Mo.  App. 
639,  654.  162  S.  W.  652  (interference  with  land  occupier's  right  of  access 
to  public  way  called  a  peculiar  damage,  etc.) 

In  Morie  v.  Si.  Louis  Transit  Co.  (1905)  116  Mo.  App.  12,  27.  91 
S.  W.  962,  the  plaintiff  failed  to  get  relief  because  a  switch  frog  "liable 
to  catch  and  hold  vehicles"  was  not  a  nuisance. 

""Coke,  First  Institute,  56a  suggested  that  to  allow  anyone  who  was 
damaged  to  sue  at  law  would  lead  to  a  multiplicity  of  actions  and  clog 
the  courts.    Sec  15  Col.  Law  Rev.  5-7  for  an  answer  to  this. 

"•For  an  exhaustive  criticism  see  15  Col.  Law  Rev.  1-23;  142-165; 
Obstruction  to  Public  Passage,  by  Professor  Jeremiah  Smith.  Sec  also 
12  Harv.  Law  Rev.  358  approving  Piscataqua  Navagation  Co,  v.  New 
York  etc.  R.  R,  Co,  (1898)  89  Fed.  362.  The  right  to  abate  seems  to  be 
enjoyed  by  any  one  having  occasion  to  make  use  of  the  public  right; 
James  v.  Hayward  (1631)  Crokc,  Charles,  184  (removing  gate  across 
public  way)  ;  or  by  one  who  suffers  substantial  damage.  See  Gates  v. 
Blincoe  (1834)  2  Dana  (Ky.)  158,  26  Am.  Dec.  440.  Sullivan  Realty  Co, 
V.  Crockett  (1911)  158  Mo.  App.  573,  582,  138  S.  W.  924  (either  private 
citizen  or  city  official  may  abate  cess  pool  in  street  if  no  unnecessary 
damage  done.) 

"^Fessler  v.  Town  of  Union  (1903)  67  N.  J.  Eq.  14,  56  Atl.  272.  See 
also  7  Col.  Law  Rev.  364;  11  Harv.  Law  Rev.  66.  Coming  v.  Lowerre 
(1822)  6  Johnson's  Ch.  439.  Glaessner  v.  Anheuser  Busch  Assoc.  (1890) 
100  Mo.  508,  516.  13  S.  W.  707  (railroad  track  in  street)  ;  Ruckett  v. 
Grand  Ave,  Ry.  (1901)  163  Mo.  260.  278,  63  S.  W.  814;  Gorman  v.  C,  B. 
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that  he  could  have  recovered  at  law  in  order  to  be  entitled  to 
equitable  relief  does  not  seem  clear,  but  it  would  seem  that  it  is 
probably  enough,  especially  in  those  jurisdictions  that  hold  the 
peculiar  damage  rule.*" 

Remedy  of  the  public — purprestures.  The  remedy  of  the 
public  in  case  of  an  obstruction  of  a  public  right  is  by  indictment 

&Q,  R.  R,  (1913)  255  Mo.  483,  495,  164  S.  W.  509;  Kingshigkway  Sup- 
ply Co.  V.  Iron  Works  (1915)  266  Mo.  138,  150,  181  S.  W.  30. 

^he  decisions  seems  to  take  for  granted  that  an  individual  en- 
titled to  an  action  is  entitled  to  equitable  relief.  That  a  plaintiff  may 
have  an  injunction  where  damages  would  be  inadequate  is  certainly  true. 
See  Georgetoum  v.  Alexandria  Canal  Co.  (1838)  12  Peters  91,  99.  In  the 
following  cases  the  plaintiff  was  held  entitled  to  equitable  relief;  Shep- 
pard  V.  May  (1899)  83  Mo.  App.  272  (highway  vacated)  ;  McKinney  v. 
Northcutt  (1905)  114  Mo.  App.  146,  161,  89  S.  W.  351  (obstruction  of 
navigable  stream);  Duhach  v.  R.  R.  (1886)  89  Mo.  483,  489,  1  S.  W.  86; 
Cummings  v.  St  Louis  (1886)  90  Mo.  259,  263,  2  S.  W.  130;  Baker  v. 
McDaniel  (1903)  178  Mo.  447,  472,  77  S.  W.  531  (*1)ut  this  power  is 
usually  exercised  at  the  instance  of  the  public  and  not  private  individu- 
als") ;  Swinhart  v.  Ry,  Co.  (1907)  207  Mo.  423,  436,  105  S.  W.  1043; 
Tracy  y.  Brittle  (1908)  213  Mo.  302,  317,  112  S.  W.  45  (interference 
with  public  burying  ground)  ;  Wooldridge  v.  Smith  (1912)  243  Mo.  190, 
204,  147  S.  W.  1019  (dictum)  ;  Bttenson  v.  R,  R.  (1912)  248  Mo.  395, 
421,  154  S.  W.  785  (tracks  in  street)  ;  Sherlock  v.  K.  C.  Belt  R.  R, 
(1897)  142  Mo.  172,  186,  43  S.  W.  629  (tracks  in  street) ;  Heer  Dry  Goods 
Co.  V.  Ry.  Co.  (1890)  41  Mo.  App.  63,  81;  State  v.  Saline  Co.  Court 
(1873)  51  Mo.  350,  381.  In  Givens  v.  Mcllroy  (1894)  79  Mo.  App.  671, 
678,  the  plaintiff  failed  to  get  an  injunction  against  the  maintenance  of 
a  toll  gate  because  he  could  not  show  peculiar  damagfe. 

In  State  ex  rel  v.  Paper  Co.  (1913)  173  Mo.  App.  718,  720,  160  S. 
W.  9  it  was  held  that  suit  was  properly  brought  by  the  State  on  relation 
of  the  owner  of  an  adjoining  building,  to  enjoin  the  maintenance  of 
platforms  in  the  street 

In  Versteeg  v.  Wabash  R.  R.  (1913)  250  Mo.  61,  73,  156  S.  W.  689 
the  plaintiff  was  barred  by  laches. 

In  Julia  Bldg.  As/n.  v.  Bell  Telephone  Co.  (1883)  13  Mo.  App.  477, 
486  an  injunction  against  the  maintenance  of  a  telephone  pole  in  the 
street  was  refused  because  it  had  been  licensed  by  the  city  and  was  not 
'nconsistent  with  the  public  easement 

In  Cummings  Realty  Co.  v.  Deere  &  Co.  (1907)  206  Mo.  66,  84. 
106  S.  W.  496  the  court  held  that  the  peculiar  damage  requirement  ap- 
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or  injunction  at  the  suit  of  the  Attorney  General — the  same  as  in 
the  case  of  a  public  nuisance  proper."" 

Where  the  obstruction  of  a  public  right  takes  the  form  of  a 
permanent  structure,  such  an  encroachment  is  frequently  called 
a  purpresture.  If  a  purpresture  causes  damage  it  is  treated  like 
any  other  obstruction  of  a  public  right.**   Where  no  damage  is 

plied  equally  whether  the  plaintiff  sought  damages  or  an  injunction.  And 
see  Schewrich  v.  Light  Co.  (1904)  109  Mo.  App.  406.  421.  84  S.  W.  1003; 
Atterhury  v.  West  (1909)  139  Mo.  App.  180,  186.  122  S.  W.  1106;  Gay  v. 
Mutual  Union  Telegraph  Co.  (1882)  12  Mo.  App.  485,  493.  {dictum), 

"'Sec  post  p.  40.  In  Attorney  General  v.  Sheffield  Gas  Consumers  Co, 
(1852)  3  DcGcx,  McN.  &  G.  304  an  injunction  against  laying  gas  pipes 
in  a  highway  was  denied  because  the  damage  was  slight.  In  Coosaw 
Mining  Co.  v.  South  Carolina  (1891)  144  U.  S.  550  the  sUte  succeeded 
in  preventing  the  removal  of  phosphate  rock  from  the  bed  of  the  Coo- 
saw River.  In  State  v.  Ohio  OU  Co.  (1897)  150  Ind.  21,  49  N.  E.  809 
the  state  was  given  an  injunction  against  the  waste  of  natural  gas  on  the 
grotmd  that  altho  the  defendant's  property  interest  in  the  gas  was  unas- 
sailable, there  was  a  public  interest  against  the  wastage  of  energy  which 
was  entitled  to  protection.  This  is  somewhat  analogous  to  the  obstruction 
of  a  public  right. 

State  ex  rel,  v.  Vandalia  (1900)  119  Mo.  App.  406,  419,  94  S.  W. 
1009  (obstruction  in  street)  ;  State  ex  rel  v.  Busse  (1910)  153  Mo.  App.  466, 
134  S.  W.  680;  State  ex  rel  v.  Road  Co.  (1907)  207  Mo.  54,  721,  105  S. 
W.  752;  State  ex  rel  v.  Gravel  Road  Co.  (1905)  116  Mo.  App.  175,  202, 
92  S.  W.  153;  State  ex  rel  v.  Paper  Co.  (1913)  173  Mo.  App.  718,  721, 
160  S.  W.  9.  In  State  ex  rel  v,  Feitz  (1913)  174  Mo.  App.  456,  160  S.  W. 
585  the  defendant  had  been  indicted  and  fined  but  failed  to  remove  the 
obstruction;  an  injunction  was  given  at  the  suit  of  the  prosecuting  at- 
torney. 

Or  the  proper  public  official  may  abate;  Heitg  v.  St.  Louis  (1892) 
110  Mo.  618,  626,  19  S.  W.  735;  Galloso  v.  Sikeston  (1907)  124  Mo.  App. 
380,  101  S.  W.  715. 

^Attorney  General  v.  Richards  (1795)  2  Anstruther  603,  1  Ames 
Eq.  C^s.  615  (defendant  had  erected  a  wharf,  docks  and  other  build- 
ings between  high  and  low  water  mark  interfering  with  navigation  and 
causing  the  harbor  to  fill  with  mud.)  In  Attorney  General  v.  Williams 
(1899)  174  Mass.  476,  55  N.  E.  77,  1  Ames  Eq.  Cas.  619,  the  defendant 
had  erected  a  building  in  C^ley  Square,  Boston,  above  the  limit  of 
height  prescribed  by  the  statute  which  was  interpreted  as  giving  rights 
to  the  public  similar  to  rights  in  highways  and  navigable  streams.  On 
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caused  there  is  a  conflict  of  authority  as  to  whether  the  State  may 
require  its  removal.** 

IV.   Public  Nuisance. 

Definition.  A  private  nuisance""  which  affects  a  consider- 
able portion"*  of  the  public  becomes  thereby  a  public  nuisance." 
The  most  conunon  illustrations  are  nuisances  which  affect  the 
health""  and  comfort"*  of  the  community.   In  recent  years  there 

writ  of  error  the  decision  was  affirmed  in  (1899)  177  U.  S.  190.  In 
Fessler  v.  Town  of  Unian  (1903)  67  N.  J.  Eq.  14,  56  AU.  272.  equitable 
relief  was  given  to  a  private  individual  against  the  erection  of  a  fire  bell 
in  the  public  square  because  the  ringing  of 'the  bell  would  damage  the 
plaintiff's  near-by  property  to  a  greater  degree  than  it  would  the  prop- 
erty further  away. 

*"In  some  jurisdictions  the  rule  is  that  a  purpresture  is  not  removable 
until  it  causes  damage;  People  v.  Mould  (1899)  55  N.  Y.  Supp.  453 
(wharf  in  the  Hudson  River)  ;  People  ex  rel  v.  Davidson  (1866)  30  C2L 
799  (wharf  in  San  Francisco  Bay) ;  Attorney  General  v.  United  King- 
dom Electric  Telegraph  Co,  (1861)  30  Beav.  287  (telegraph  wires  in 
highway.)  In  other  jurisdictions  a  purpresture  is  removable  at  any  time. 
Attorney  General  v.  SmUh  (1901)  109  Wis.  532,  85  N.  W.  512  (pier  in 
shallow  waters  of  navigable  lake.)   See  1  CoL  Law  Rev.  408. 

"•Seeon/f  p.  3. 

"*Bell  ringing  may  be  a  private  nuisance  to  those  living  very  close 
but  not  a  public  nuisance  because  to  those  farther  away  the  ringing  of 
the  bells  is  pleasing  instead  of  annoying.  Soltau  v.  DeHeld  (1851)  2 
Sim.  (N.  S.)  133. 

'"In  this  subdivision  will  be  considered  public  nuisances  in  the  nar- 
row sense,  not  including  obstructions  of  a  public  right,  which  are  dis- 
cussed ante  p.  36. 

"^Attorney  General  v.  Hunter  (1826)  1  Devereaux  (N.  C.)  12.  1 
Ames  Eq.  Cas.  621  (mill  pond)  ;  Attorney  General  v.  Manchester  (1893) 
2  Ch.  Div.  87  (small  pox  hospital).  In  Everett  v.  Paschall  (1910)  61 
Wash.  47,  111  Pac  879  a  tuberculosis  sanatorium  was  held  to  be  a  nui- 
sance tho  there  was  no  actual  danger  of  infection.  For  a  criticism  of  the 
decision  see  24  Harv.  Law  Rev.  407,  11  Col.  Law  Rev.  292. 

"^Duhe  of  Grafton  v.  HUliard  (1736)  1  Ambler  160,  note  (smoke 
from  brick  kiln);  Cronin  v.  Bloemecke  (1899)  58  N.  J.  Eq.  313,  43  AtL 
605,  1  Ames  Eq.  C^s.  560  (noise  of  disorderly  crowds  attracted  by  base- 
ball game.) 
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has  been  legislation  in  some  states  in  protection  of  public  morals 
declaring  certain  things  to  be  public  nuisances  which  would  be 
neither  private  nor  public  nuisances  apart  from  such  statute."* 
There  has  been  a  tendency  to  recognize  the  protection  of  the 
public  morals  as*  a  legitimate  field  for  equitable  interference 
without  a  statute,"*  and  also  a  slight  tendency  thus  to  recognize 
public  aesthetics."' 

Remedy  of  the  public.  At  common  law  the  remedy  of  the 
public  is  by  indictriient."*  The  equitable  remedy  is  sought  either 

'"Most  of  this  legislation  has  been  aimed  at  saloons.  See  LittUton 
V.  FrUi  (1885)  65  Iowa  488,  22  N.  W.  641,  1  Ames  £q.  Gas.  31  holding 
such  a  statute  constitutional.  It  has  been  held  that  such  a  statute  does 
not  authorize  a  private  individual  to  abate;  State  v.  Stark  (1901)  63  Kan. 
529,  66  Pac  243;  15  Harv.  Uw  Rev.  415. 

In  State  ex  rel  v.  Uhrig  (1883)  14  Mo.  App.  413  the  court  refused  to 
enjoin  an  unlicensed  saloon  tho  it  was  a  public  nuisance. 

'^hese  are  chiefly  cases  of  injunctions  against  allowing  prize  fights 
to  be  held;  Attorney  General  v.  Fitisimmons  (Ark.,  1896)  35  Amer.  Law 
Register,  100,  1  Ames  Eq.  Cas.  622;  Com'th  v.  McGovem  (1903)  116  Ky. 
212,  75  S.  W.  261,  66  L.  R.  A.  280. 

State  ex  rel  v.  Conty  (1907)  207  Mo.  439,  459,  105  S.  W.  1078  (bull 
fight)  State  ex  rel  v.  Moon  (1918)  202  S.  W.  609;  State  ex  rel  v.  Umb 
(1911)  237  Mo.  437,  456;  141  S.  W.  665  (disorderly  house)  ;  State  ex  rel. 
V.  Jones  (1918)  202  S.  W.  606.  See  ex  parte  Laymaster  v.  Goodin  (1914) 
260  Mo.  613,  619,  68  S.  W.  754  (injunction  refused  against  bawdy  house 
because  not  a  public  nuisance)  ;  State  ex  rel  v.  Moffett  (1910)  194  Mo. 
App.  286,  291,  188  S.  W.  930  (injunction  refused  against  wholesale  liquor 
house  because  not  shown  to  be  a  public  nuisance)  ;  State  ex  rel  v.  Kirk^ 
wood  Club  (1916)  187  S.  W.  819;  State  ex  rel  v.  R.  R.  (1917)  191  S.  W. 
1051 ;  State  ex  rel  v.  Woolfolk  (1916)  269  Mo.  389,  395,  190  S.  W.  877! 

"'See  20  Harv.  Uw  Rev.  35-45;  8  CoL  Uw  Rev.  226  ;  21  Harv.  Uw 
Rev.  445. 

'"As  a  matter  of  substantive  law  a  public  nuisance  is  usually  not  a 
crime  in  the  narrow  sense  but  a  publiq  tort  But  the  state  has  found  it 
more  convenient  to  use  the  machinery  of  the  criminal  law  than  to  bring 
an  action  on  Ihe  case  for  damages.  Where  a  public  nuisance  involves 
a  breach  of  the  peace — as  for  example,  a  prize  fight — ^there  is  a  crime  in 
the  narrow  sense  and  hence  in  Attorney  General  v.  FitMsimmons  supra 
no  injunction  was  issued  against  the  principals  in  the  prize  fight  on  the 
ground  that  the  normal  remedy  against  them  was  by  indictment  for  a 
misdemeanor. 


42 


Law  Series  17,  Missouri  Bulletin 


by  the  state"*  or  by  a  municipality^  to  which  such  power  has 
been  delegated.  If  the  municipality  is  itself  guilty  of  maintain- 
ing a  public  nuisance,  the  state***  is  obviously  the  proper  party  to 
ask  for  relief. 

Remedy  of  private  individual.  The  fact  that  a  private  nui- 
sance is  also  a  public  nuisance  because  it  affects  a  large  portion 
of  the  public  should  not  in  any  way  diminish  what  would  other- 
wise be  the  rights  and  remedies  of  the  private  individual  and  this 
seems  to  be  the  prevailing  view.***  In  a  few  cases,  however,  the 

"•Usually  through  a  bill  filed  by  the  Attorney  General  In  Missouri 
such  suits  are  brought  by  the  prosecuting  attorney;  State  ex  rel  v.  Lanib 
(1911)  237  Mo.  437,  451.  141  S.  W.  665;  State  ex  rel  v.  Excelsior  Powder 
Co.  (1914)  259  Mo.  254,  271,  169  S.  W.  267  (powder  magazine  close  to 
village).  That  the  public  is  not  barred  by  laches  or  the  statute  of  limi- 
tations see  State  ex  rel  v.  Excelsior  Powder  Co.  supra  at  page  284;  but 
a  private  individual  is  apparently  baired;  see  Skinner  v.  Slater  (1911) 
159  Mo.  App.  589,  592,  141  S.  W.  733;  Smith  v.  Sedalia  (1899)  152  Mo. 
283,  300,  53  S.  W.  907;  Schumaker  v.  Shawhan  (1902)  93  Mo.  App.  573, 
579,  67  S.  W.  717. 

**«See  23  Harv.  Law  Rev.  645;  26  Id  371 ;  CUy  of  Kansas  v.  McAleir 
(1888)  31  Mo.  App.  433  (city  also  had  power  under  charter  to  declare 
what  is  nuisance.)  But  not  if  city  itself  created  the  nuisance  on  the  de- 
fendant's land;  City  of  Hannibal  v.  Richard  (1889)  35  Mo.  App.  15,  21. 

^Cm'th  of  Pennsylvania  v.  Bast  Washington  (1911)  60  Pittsburg 
Leg.  J.  300  (city  sewage  plant  a  public  nuisance).  In  Georgia  v.  Ten- 
nessee  Copper  Co.  (1907)  206  U.  S.  230  the  State  of  Georgia,  suing  in 
the  U.  S.  Supreme  Court  wa^  held  entitled  to  an  injunction  against  the 
discharge  of  noxious  gases  by  a  Tennessee  Corporation  across  the  state 
line;  tho  damages  might  have  been  an  adequate  remedy  for  a  private 
person,  a  state  was  not  required  to  part  with  its  quasi  sovereign  rights 
for  damages.   See  21  Harv.  Law  Rev.  132,  144,  7  Col.  Law  Rev.  617. 

See  State  ex  rel  v.  Hager  (1886)  91  Mo.  452,  455,  3  S.  W.  844.  If 
after  a  reasonable  time  the  dty  does  not  abate  a  nuisance  in  a  public 
street,  the  city  becomes  liable  for  consequences  as  if  it  had  itself  created 
the  nuisance;  Roth  v.  City  of  St.  Joseph  (1912)  164  Mo.  App.  26.  30, 
147  S.  W.  490. 

*^Cronin  v.  Bloemecke  (1890)  58  N.  J.  Eq.  313,  1  Ames  Eq.  Cas.  560 
(base  ball  game).  See  also  Bellamy  v.  Wells  (1890)  L.  J.  Ch.  D.  156  (dis- 
orderly boxing  contest.) 
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omfusion^*  resulting  from  calling  the  obstruction  of  a  public 
right  a  public  nuisance  has  caused  the  courts  to  require  that  in 
order  to  get  relief  from  a  public  nuisance  in  the  narrow  sense  the 
private  individual  must  show  peculiar  damage  not  suffered  by  the 
public  in  general."* 


**'For  a  clear  statement  of  the  distinction  sec  Wesson  v.  IVashbum 
Iron  Co.  (1860)  13  AUcn  (Mass.)  95,  90  Am.  Dec  181. 

"^Cranford  v.  Tyrrell  (1891)  128  N.  Y.  341  (bawdy  house).  Sec 
also  Myers  v.  Malcolm  (1844)  6  HiU  (N.  Y.)  292.  41  Am.  Dec  744  (ac- 
tion on  the  case  for  explosion  of  quantity  of  gunpowder  kept  in  village). 
Even  in  cases  of  obstruction  of  a  public  right,  the  requirement  of  pecu- 
liar damage  has  been  criticized.  See  also  ante  p.  36. 

Unfortunately  the  confusion  has  apparently  pervaded  the  Missouri 
decisions;  Hayden  v.  Tucker  (1866)  37  Mo.  214,  221;  Schoen  v.  Kansas 
City  (1895)  65  Mo.  App.  134, 138  (sewage)  ;  Warren  v.  Cavanaugh  (1888) 
33  Mo.  App.  102,  109  (stone  quarry) ;  Hodson  v.  Walker  (1913)  170  Mo. 
App.  632,  637,  157  S.  W.  104  (bawdy  house)  ;  Smith  v.  McConathy  (1848) 
11  Mo.  517,  521  (distillery  and  hog  pens)  ;  Bothe  v.  R.  R.  (1914)  181  Mo. 
App.  720,  723,  164  S.  W.  709  (noisy  coal  chute). 

The  mere  fact  that  a  city  has  declared  to  be  a  nuisance  a  frame 
building  within  the  fire  limits  of  the  city  does  not  entitle  a  private  indi- 
vidual to  enjoin.   Rice  v.  Jefferson  (1892)  50  Mo.  App.  464,  471. 


George  L.  Clark. 
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Assistant  Secretary    —  Edward  W.  L.ake,  St.  Louis 

Treasurer   Deix  D.  Dutton,  Commerce  Bim.,  Kansas  City 


It  should  be  highly  gratifying  to  every  member  of  the  Missouri  Bar 
Association  to  learn  that  its  committee  on  publications  has  consummated 
an  arrangement  by  which  the  bulletins  heretofore  issued  by  the  School  of 
Law  of  Missouri  University  and  the  Missouri  Bar  Association  have  been 
consolidated. 

This  will  be  published  quarterly,  the  same  as  the  bulletin  of  the  Amer- 
ican Bar  Association,  and  will  be  sent  to  all  members  of  the  Missouri 
Bar  Association.  The  form  and  makeup  of  this  publication  is  much  more 
attractive  and  convenient  than  that  of  the  old  Bar  Bulletin  published  by 

'Committee  on  Legal  Publications : 

(46) 
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this  association,  and  will  be  suitable  in  size  for  filing  and  preserving  by 
the  members  of  this  association. 

The  matter  heretofore  in  the  University  Bulletin  has  been  of  a  high 
degree  of  excellence,  not  only  of  interest,  but  very  instructive,  to  every 
Missouri  lawyer,  and  our  committee  on  publications  hopes  to  furnish  such 
additional  matter  for  each  issue  as  will  be  of  interest  to  all  Missouri  law- 
yers, so  that  this  publication  will  be  such  that  no  Missouri  lawyer  can 
afford  to  be  without  it  It  will  keep  the  individual  lawyer  in  touch  with 
the  doings  of  the  association  as  well  as  in  touch  with  matters  of  interest 
concerning  the  profession. 

The  University  and  the  association  are  to  bear  the  expense  of  this 
publication,  each  in  proportion  to  the  pages  used  by  each.  We  know  of 
no  law  periodical  the  price  of  which  is  less  than  five  dollars  per  year.  The 
members  of  this  association  pay  only  five  doUlars  per  year  annual  dues 
and  will  also  receive,  without  additional  cost,  this  high  class  publication. 

This  arrangement  can  only  be  carried  out  if  each  member  of  this 
association  is  prompt  in  meeting  his  obligation  in  the  payment  of  his  dues. 
The  condition  of  our  treasury  is  not  very  promising  at  this  time,  and 
there  are  on  the  books  a  large  number  of  members  whose  dues  are  de- 
linquent, some  of  them  for  two  or  three  years,  and  it  is  hoped  that  each 
and  every  member  who  is  delinquent  will  at  once  send  a  check  to  the 
Treasurer  of  the  Association  in  payment  of  such  delinquency  so  that  this 
excellent  arrangement  may  be  continued. 

The  well  known  standing  and  ability  of  the  gentlemen  composing 
the  board  of  assistant  editors  are  a  sufficient  guaranty  of  the  high  stand- 
ard we  may  expect  in  the  future  issues  of  this  combined  periodical.  All 
matter  intended  for  the  bulletin  should  be  sent  to  this  board. 

We  bespeak  for  the  bulletin  the  support  of  all  Missouri  lawyers. 


The  meeting  of  the  Bar  Association  in  Kansas  City  October  3  and  4 
was  considered  to  have  been  the  most  successful  in  the  history  of  the 
association.  While  this  was  due  in  part  to  the  splendid  program  that 
had  been  arranged  yet  it  is  hoped  that  the  lawyers  of  Missouri  are  aware 
that  law  has  a  social  aspect  which  heretofore  has  not  been  fully  appre- 
ciated. 


The  Association  at  its  October  meeting  adopted  a  resolution  which 
appears  below.  It  aroused  a  most  vigorous  debate.  Among  others,  Pres- 
ident Jones  of  St  Louis  and  Judge  Evans  of  West  Plains  argued  for 
its  adoption.  While  sympathizing  with  the  purpose  of  the  resolution  Mr. 
Charles  M.  Hay  and  Mr.  John  Lashly  of  St  Louis  opposed  its  adop- 
tion for  the  reason  that  the  power  once  given  would  prove  tmwieldy  and 
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an  instrument  of  oppression.  The  resolution  has  caused  more  comment 
outside  the  association  than  any  other  action  of  the  association.  It  was 
recently  the  subject  of  a  debate  in  the  Athenaean  Debating  Society  of  the 
University. 

RESOLUTION  AS  FINALLY  ADOPTED 

WHEREAS,  the  Constitution  of  the  United  States  and 
the  Constitutions  of  the  several  states  of  the  Union,  make  am- 
ple provision  for  changes  or  repeal  through  the  exercise  of 
lawful  methods  in  fundamental  laws  of  the  United  States 
and  of  the  several  States;  and 

WHEREAS,  both  Federal  and  State  Governments  have 
established,  and  so  maintain,  ample  agencies  through  which 
changes  in  the  law  or  repeal  may  be  eflFected ;  and 

WHEREAS,  all  classes  of  people  have  the  right  to  avail 
themselves  of  the  ballot,  free  speech,  and  other  lawful  agen- 
cies, to  accomplish  such  changes  or  repeal ;  and 

WHEREAS,  the  use  of  physical  force  and  violence  to 
accompUsh  such  changes  in  the  law  or  repeal  are  unnecessary 
and  un-American; 


NOW,  THEREFORE,  BE  IT  RESOLVED,  by  the 
Missouri  Bar  Association,  in  regular  meeting  assembled,  as 


THAT  the  Missouri  Bar  Association  hereby  recom- 
mends to  the  Congress  of  the  United  States  and  to  the  Leg- 
islature of  each  of  the  States  in  the  Union,  the  passage  of 
bws  which  shall,  respectively,  in  substance,  provide  as  fol- 


THAT  any  person  who  shall  privately  or  publicly  advo- 
cate, either  verbaUy  or  in  writing,  or  attempt  to  bring  about 
by  individual  action  or  by  combining  with  others,  any  changes 
in  or  nullification  of  our  laws,  constitutional  or  statutory 
state  or  national,  by  means  of  physical  force  or  violence, 
shall  be  punished  by  imprisonment  at  hard  labor,  or,  in  the 
case  of  aliens,  by  deportation. 


follows : 


lows: 
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our  courts.  The  action  of  the  Kansas  City  Bar  Association  under  the 
leadership  of  President  Neel  in  selecting  a  lawyer  to  be  presented  to 
Governor  Gardner  for  a  vacancy  on  the  Supreme  Court  was  not  only  suc- 
cessful but  it  points  to  the  road  for  the  future.  It  is  possible  for  a  bar 
association  to  deny  the  political  boss  his  assumed  power  of  foisting  upon 
the  electorate  judges  who  are  chosen  for  reasons  satisfactory  to  the  or- 
ganization alone.  With  the  proper  leadership  public  opinion  will  sup- 
port the  higher  standards  advocated  by  this  and  similar  associations. 


The  Conference  of  Judges,  for  many  years  held  in  St  Louis  during 
the  Christmas  holidays,  met  in  Kansas  City  the  day  preceding  the  last 
meeting  of  the  association.  Some  thirty  odd  circuit  and  appellate  judges 
were  present.  The  principal  subject  of  discussion  was  the  recent  juvenile 
court  statute,  in  which  Judges  Ewing  Cockrell,  £.  £.  Porterfield,  £.  M. 
Dearing  and  others  took  part.  Judge  David  H.  Harris  of  Fulton  was 
elected  President  and  Judges  W.  O.  Thomas  and  E.  £.  Porterfield  of 
Kansas  City  respectively  Secretary  and  Treasurer. 

Since  these  conferences  will  hereafter  be  held  along  with  the  Bar 
Association  meetings,  a  much  better  attendance  and  greater  interest  will 
result. 

One  reason  why  many  lawyers  could  not  attend  the  association  meet- 
ings was  because  the  judges  would  not  adjourn  their  courts.  This  reason, 
it  is  to  be  hoped,  will  disappear  and  the  judges  from  the  Supreme  Cotirt 
down  will  become  regular  attendants  and  participants  at  both  the  con- 
ference and  association  meetings.  It  is  a  good  thing  all  around  for  the 
judges  once  in  awhile  to  lay  aside  the  ermine  and  mingle  with  the  law- 
yers, and  it  will  not  seriously  hurt  the  lawyers. 


One  of  the  pleasant  incidents  of  the  Judicial  Conference  was  a  brief 
talk  at  luncheon  by  Judge  Matson  of  the  United  States  Circuit  Court  of 
Appeals,  a  resident  of  New  York.  He  has  the  distinction  of  being  the 
youngest  man  in  the  United  States  occupying  this  high  position,  being  but 
39  years  of  age.  In  speaking  of  the  social  and  economic  disturbances,  he 
referred  to  the  patriotic  lawyers  and  others  who  are  true  to  our  insti- 
tutions and  who  would  save  us  from  the  perils  of  revolution  as  "the 
invisible  khaki."  This  is  an  apt  phrase  as  the  work  of  the  lawyers  not 
in  uniform  during  the  war  showed.  There  is  still  patriotic  work  to  do. 
But  the  good  sense  and  loyalty  of  our  people  will  prevail.  The  Judge 
further  advised  that  we  "take  each  other  by  the  hand  and  not  by  the 
throat" 


The  sudden  death  of  Judge  Henry  W.  Bond  of  the  Supreme  Court 
and  the  appointment  of  Judge  Charles  B.  Paris,  Judge  of  the  United 
States  District  Court  at  St  Louis  unexpectedly  produced  two  vacancies 
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on  the  Supreme  Bench  which  Governor  Gardner  has  filled  by  appointing 
Judge  Richard  L.  Goode  of  St.  Louis  and  John  I.  Williamson  of  Kan- 
sas City.  Judge  Goode  is  well  and  favorably  known  to  the  lawyers  of 
the  state  through  his  able  decisions  while  a  member  of  the  St.  Louis 
Court  of  Appeals.  Judge  Williamson  has  never  before  held  any  judicial 
office.  He  was  bom  in  Carroll  County,  Missouri.  For  a  few  years  after 
his  admission  to  the  bar  he  practiced  in  Kentucky.  Then  he  returned  to 
Missouri  and  located  in  Kansas  City  about  fifteen  years  ago.  He  is  the 
first  member  of  the  Supreme  Court  from  Kansas  City  excepting  Judge 
Charles  £.  Small,  Commissioner,  since  the  incumbency  of  Judge  Francis 
M.  Black.  Judge  Williamson  is  a  man  in  the  prime  of  life,  and  after  a 
varied  and  active  practice  comes  to  the  bench  well  equipped  for  the  du- 
ties of  a  Supreme  Judge.  Governor  Gardner  is  to  be  thanked  for  his  se- 
lection of  th6se  competent  gentlemen. 


The  Missouri  Bar  Association  is  no  longer  a  mere  social  organiza- 
tion altho  this  feature  of  itself  would  justify  its  existence.  It  has  be- 
come and  must  be  more  and  more  a  living  force.  Lawyers  usually  at- 
tend to  everybody's  business  better  than  their  own.  The  time  must  soon 
come  when  the  endorsement  of  a  bill  by  the  association  will  assure  its 
enactment  into  law.  The  standards  of  the  profession  must  be  kept  high 
and  the  influence  of  the  lawyer  must  be  more  effective.  The  Bulletin 
should  and  will  become  the  means  by  which  the  members  may  be  kept 
informed  and  interest  between  meetings  sustained.  Association  work 
must  be  made  so  attractive  and  necessary  that  every  reputable  and  self- 
respecting  lawyer  in  Missouri  will  become  a  member  of  at  least  three  or- 
ganizations: The  Ainerican  Bar  Association,  The  Missouri  Bar  Asso- 
ciation, and  his  own  local  association.  He  owes  this  much  to  his  pro- 
fession and  his  country. 


Speaking  of  local  bar  associations  recalls  the  activity  of  our  recent 
but  not  'late"  President  Jones.  With  his  energy  and  wisdom  he  suc- 
ceeded, among  the  many  other  splendid  things  he  did,  in  organizing  many 
local  associations  throughout  the  state.  How  many  of  these  youngsters 
are  being  properly  nourished  and  are  alive?  How  many  have  held  meet- 
ings since  their  organization?  With  approaching  winter,  notwithstanding 
the  high  cost  of  living,  a  local  dinner  with  a  few  guests  and  some  of  our 
many  orators  would  make  things  lively.  We  all  know  men,  good  talkers 
too,  who  would  cross  the  state  to  make  a  speech  and  get  a  "possum'* 
dinner.   Seriously,  it  is  worth  consideration. 


The  Kansas  City  Bar  Association  at  its  last  meeting  was  the  host  of 
a  quartette  of  distinguished  lawyers  in  attendance  upon  the  Federal 
Court :  Judge  Charles  E.  Hughes,  Ex-Secretary  W  G.  Mc Adoo,  Ex-Attor- 
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ney  General  Wickersham,  all  of  New  York  and  Honorable  John  M.  Bul- 
lett,  Ex-Solicitor  General  of  Louisville,  Kentucky,  with  Frank  Hagerman 
and  J.  D.  Bowersock  of  the  Kansas  City  Bar,  who  appeared  before  Judge 
Van  Valkcnburg  in  a  proceeding  involving  the  constitutionality  of  the  fed- 
eral act  governing  farm  mortgages,  particularly  the  clause  exempting  these 
securities  from  taxation.  The  arguments  consumed  the  better  part  of 
two  days  resulting  in  the  court  sustaining  the  constitutionality  of  the  act 
An  informal  dinner  was  given  these  distinguished  gentlemen.  There  the 
Kansas  City  lawyers  had  an  opportunity  to  "size  them  up"  presidentially 
and  otherwise.  An  election  of  officers  of  the  association  was  also  held 
and  Mr.  Charles  W.  German  was  elected  President 


The  annual  dues  of  $5.00  for  the  current  year  are  now  payable. 
Members  who  have  not  paid  may  remit  to  Dell  D.  Dutton;  Treasurer, 
Conunerce  Building,  Kansas  City,  M*ssouri,  who  will  cheerfully  receipt 
therefor. 


EXECUTIVE  COMMITTEE:  James  C  Jones.  St  Louis;  W.  O.  Thomas.  Kan- 
sas Citj;  O'Neill  Ryan.  St.  Louis. 

COMMITTEE  ON  AMENDMENTS,  JUDICIARY  AND  PROCEDURE: 
Chairman,  Robert  P.  Walker,  Jefferson  City;  Virgil  Huff.  Marshall;  M.  E.  Morrow. 
West  Plains;  J.  D.  Hotstetter.  Bowling  Green;  James  W.  Suddath.  Warrensbnrg. 

SPECIAL  COMMITTEE  TO  COOPERATE  WITH  THE  NEW  CONSTITU- 
TION  ASSOCIATION  OP  MISSOURI:  Chairman.  John  M.  Atkinson.  St.  Louis; 
Henry  Lamm,  Sedalia;  Roy  Williams.  Boonville. 

COMMITTEE  ON  ILLEGAL  PRACTICE  OF  LAW  BY  LAYMEN:  Chair- 
man, Boyle  Gordon  Clark.  Columbia;  W.  H.  H.  Piatt,  Kansas  City;  James  C.  Jones, 
St.  Louis;  W.  C.  Irwin,  Jefferson  City;  J.  M.  McPherson.  Aurora. 

COMMITTEE  ON  BAR  ASSOaATIONS:  Chairman.  Lawrence  T.  McGee. 
Salem;  Roy  Rucker.  Keytesville;  Ben  Marbury.  Parmington;  Sam  O.  Hargus,  Kansas 
City;  Charles  M.  Hay.  St  Louis. 

COMMITTEE  ON  LEGAL  EDUCATION  AND  ADMISSION  TO  THE  BAR: 
Chairman.  E.  L.  Alford,  Perry;  John  T.  Sturgis.  Springfield;  James  Park.  Clinton; 
O.  M.  Bamett.  Columbia;  Eugene  McQuillin.  St  Louis. 

COMMITTEE  ON  UNIFORM  STATE  LAWS:  Chairman.  Frank  W.  McAllis- 
ter.  Jefferson  City;  James  T.  Blair,  Jefferson  City;  Vinton  Pike.  St  Joseph;  A. 
Robbins.  St  Louis;  R.  M.  Sheppard.  Joplin. 

COMMITTEE  ON  LEGAL  BIOGRAPHY:  Chairman.  Shepard  Barclay.  St 
Louis;  W.  N.  Evans.  West  Plains;  O.  H.  Dean.  Kansas  City;  J.  W.  Halliburton, 
Carthage;  George  Mahan.  HannibaL 

COMMITTEE  ON  GRIEVANCES  AND  LEGAL  ETHICS:  Chairman,  F. 
McDavid,  Springfield;  Oak  Hunter.  Moberiy;  Ed  J.  White.  St  Louis;  Frank  F. 
Sebree.  Kansas  City;  Ralph  Wammack,  Bloomfield. 


BAR  ASSOCIATION  COMMITTEES 
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NOVEMBER,  NINETEEN  HUNDRED  AND  NINETEEN 

NOTES  ON  RECENT 
MISSOURI  CASES 

BaLS  AND  Notes— Parol  Evidence  to  Charge  Endorsee  as  Co- 
Maker— "Accommodated  Party"— OvfWawrf  Auto  Co.  v.  Winters  et  al^ 
After  being  decided  in  1915  in  the  Kansas  City  Court  of  Appeals'  this 
case  has  again  appeared  in  the  reports.  The  majority  opinion  was  at 
that  time  dissented  from  by  Judge  Ellison,  who  caused  the  case  to  be 
certified  to  the  Supreme  Court  for  final  determination.  The  Supreme 
Court  has  approved  the  decision*  of  the  Kansas  City  Court  of  Appeals. 
The  facts  were  as  follows :  A  and  B,  associates  in  business,  contracted  to 
purchase  an  automobile,  to  be  used  in  their  business,  from  C,  the  agent 
of  the  plaintiff  company.  In  payment  C  took  a  note  payable  to  himself, 
signed  by  A  as  maker  and  indorsed  on  the  back  by  B,  prior  to  delivery. 
The  note  read:  **We  promise  to  pay."  Plaintiff  charged  B  as  co-maker 
in  his  petition,  but  set  out  the  note  showing  B's  signature  on  the  back. 
Evidence  was  admitted  without  objection  that  the  note  was  for  the  joint 


>(1919)  210  S.  W.  1. 
*(191S)  180  S.  W.  56. 
*The  case  was  fully  reviewed  at  the 
time  of  the  first  decision  in  12  Law  Se- 


ries Univ.  Mo.  Bulletin,  p.  44,  and  was 
also  commented  on  in  29  Harvard  Law 
Review,  549,  and  25  Yale  Law  Jonmal 
411. 
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benefit  of  A  and  B.  B  contended  that  under  sections  10033  and  10034* 
R.  S.  1909  he  could  be  charged  only  as  an  indorser  and  that  since  plaintiff 
did  not  aver  presentment  and  notice  to  charge  him  as  an  indorser  he 
was  not  liable.  The  Kansas  City  Court  of  Appeals  took  this  view  of  the 
case.  Judge  Ellison  in  the  dissenting  opinion  thought  that  the  words 
"We  promise  to  pay"  created  an  ambiguity  which  might  be  explained  by 
extrinsic  evidence.*  The  case  seems  to  present  three  questions:  first,  can 
parol  evidence  be  introduced  to  charge  an  apparent  indorser  as  a  co- 
maker? Second,  do  the  words  *We  promise  to  pay"  create  an  ambiguity 
which  can  be  explained  by  extrinsic  evidence?  Third,  admitting  that  the 
party  B  cannot  be  shown  by  parol  evidence  to  be  a  co-maker,  was  he 
not  an  "accommodated  party"  within  sections  10050,*  10059,'  10085,*  R.  S. 
Mo.  1909  and  thus  not  entitled  to  notice? 

The  first  two  questions  have  been  fully  considered  in  the  articles 
mentioned  in  note  3.  It  might  be  added  that  several  courts  have  held 
that  only  a  prima  facie  liability  as  indorser  is  created  by  the  fact  of  the 
name  appearing  on  the  back  of  the  note,  and  that,  as  between  the  par- 
ties at  least,  parol  evidence  may  be  introduced  to  show  the  real  state  of 
affairs.*  The  use  of  the  words  "we  promise  to  pay"  has  been  held  to  raise 
an  ambiguity  explainable  by  parol  evidence  in  New  York"  and  Califor- 
nia.   "Considering  the  purpose  of  the  Negotiable  Instruments  Law  the 


^heae  aections  correipond  to  sections 
63,  and  64,  of  the  Uniform  Negotiable 
Inttnimentt  Act  adopted  hj  Missouri  in 
1905. 

*See  article  in  25  Yale  Law  Journal 
411  referred  in  note  3,  in  which  the  re- 
viewer agrees  with  the  dissenting  opin- 
ion of  Judge  Ellison  and  argues  that  the 
use  of  the  words  **we  promise"  creates 
an  ambiguity,  explainable  hj  parol  evi- 
dence. Section  10033  R.  S.  1909  pro- 
vides as  follows:  "A  person  placing 
his  signature  upon  an  instrument  other- 
wise than  as  a  maker,  drawer  or  accept- 
or is  deemed  to  be  an  indorser,  unless 
he  clearly  indicates  by  appropriate  words 
his  intention  to  be  bound  in  some  other 
capacity."  Section  10034  R.  S.  1909 
reads:  **Where  a  person,  not  otherwise 
a  party  to  an  instrument,  placed  thereon 
his  signature  in  blank  before  delivery, 
he  is  liable  as  an  indorser  x  x  x." 

**Tresentment  for  payment  is  not  re- 
quired in  order  to  charge  an  indorser 
where  the  instrument  was  made  or  ac- 
cepted for  his  accommodation  and  he  has 
no  reason  to  expect  that  the  instrument 


will  be  paid  if  presented."  Section  80 
N.  I.  L. 

Except  as  herein  otherwise  provided, 
when  a  negotiable  instrument  has  been 
dishonored  by  x  x  x  nonpayment,  notice 
of  dishonor  must  be  given  to  the  drawer 
and  to  such  indorser,  and  any  drawer  or 
indorser  to  whom  such  notice  is  not  giv- 
en is  discharged."   Section  89  N.  I.  L. 

'"Notice  of  dishonor  is  not  required 
to  be  given  to  an  indorser  in  either  of 
the  following  cases:  (1)  "x  x  x  (2) 
Where  the  indorser  is  the  person  to 
whom  the  instrument  is  presented  for 
payment;  (3)  where  the  instrument  was 
made  or  accepted  for  his  accommoda- 
tion." Section  115  N.  I.  L. 
•Kokn  V.  Consolidated  etc.  Co.  (1900) 
63  N.  Y.  Supp.  265;  Mercantile  Bank  v. 
Bushy  (1908)  120  Tenn.  652,  113  S.  W. 
390  (between  the  parties);  Haddock, 
Blanchard  &  Co.  v.  Haddock  (1908)  192 
N.  Y.  499,  85  N.  E.  682. 

"^^Dnnha/r  Box  h.  Lumber  Co.  v.  Martin 
(1907)  103  N.  Y.  Supp.  91. 

^New  England  Electric  Co.  v.  Shook 
(1915)  145  Pac  (Calif.)  1002. 
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contrary  holding  would  seem  more  correct,  however,  and  the  weight  of 
authority  is  to  that  effect."  On  the  third  point  the  reasoning  of  the  ^ourt 
in  the  principal  case  is  not  so  clear.  Sec.  10050  R.  S.  1909  says,  "Present- 
ment for  payment  is  not  required  in  order  to  charge  an  indorser  where 
the  instrument  was  made  or  accepted  for  his  accommodation  and  he  has 
no  reason  to  expect  that  the  instrument  will  be  paid  if  presented."  Sec- 
tion 10085  reads:  "Notice  of  dishonor  is  not  required  to  be  given  to  an 
indorser  x  x  x  where  the  instrument  was  made  or  accepted  for  his  ac- 
commodation." In  the  opinion  in  the  principal  case  the  court  says:  "The 
majority  bpinion  and  the  dissenting  opinion  in  Kansas  City  Court  of  Ap- 
peals agree  that  one  who  signs  as  an  indorser  may  not  by  parol  evi- 
dence be  shown  to  have  signed  in  any  other  capacity,  but  under  sections 
10050  and  10085  parol  evidence  may  be  introduced  to  show  in  what  char- 
acter he  indorses,  whether  he  is  an  acconmiodation  party  or  the  party  ac- 
conmiodated." "  The  court  then  argues  that  an  "accommodated  party" 
means  one  who  gets  the  loan  of  credit  without  consideration.^ 

As  noticed  in  the  previous  review  of  the  case"  there  has  been  con- 
siderable controversy  as  to  the  proper  interpretation  of  the  term  "ac- 
conmiodation party."  It  is  defined  by  sec.  10000  R.  S.  1909"  and  the  cases 
under  note  14  as  one  who  signs  "without  receiving  consideration  there- 
for." "Accommodated  party"  is  not  defined,  but  if  the  definition  of  "ac- 
commodation party"  be  correct,  then  "accommodated  party"  would  ob- 
viously be  one  for  whom  an  instrument  is  signed  without  consideration. 

On  the  facts  proven  may  it  not  be  fairly  said  that  B  was  such  an 
accommodated  party?  The  parties  contracted  for  the  article  purchased 
for  their  joint  use.  The  seller  was  present  and  acquainted  with  the 
agreement   Under  the  ruling  of  the  court  and  the  weight  of  authority 


''Rock field  T.  Pirtt  Nat'L  Bank  (1907) 
77  Oh.  St.  311.  83  N.  E.  392.  14  L.  R.  A. 
(N.  S.)  842;  Gibbs  v.  Guaraglia  (1907) 
75  N.  J.  Uw  168;  67  Atl.  81;  McDonald 
T.  Luckenbach  (1909)  170  Fed.  434; 
Mechanics,  etc.  Bank  r.  KeUerjohn 
(1910)  137  Ky.  427.  125  S.  W.  1071. 
See  collection  of  cases  in  Brannan,  Neg< 
otiable  Instruments  I^aw,  p.  77. 

^  Page  3  in  opinion  in  the  principal 
case. 

'^Black's  Law  Diet,  defines  "accommo- 
dation" as  "an  arrangement  or  engage- 
ment made  as  a  favor  to  another,  not 
upon  consideration  received.*'  In  the 
opinion  in  the  case  of  Rea  v.  McDonald, 
68  Minn.  187.  1.  c.  191.  the  court  gives 
this  definition:  "Accommodation  paper 
is  defined  as  such  as  is  made,  accepted, 
or  indorsed  by  one  party  for  the  benefit 


of  another  without  consideration.  It 
represents  and  is  a  loan  of  credit  to  the 
party  accommodated."  See  also  to  the 
same  effect:  Thorn  v.  Kibbee  (1899)  62 
N.  J.  Law,  753,  I.  c.  754.  42  Atl.  729; 
Dillingham  v.  Scott,  19  Hawaii.  421.  1. 
c  426;  Mosser  v.  Criswell  (1892)  150 
Pa.  409.  24  Atl.  618;  Morris  County 
Brick  Co.  v.  Austin  (1910)  79  N.  J. 
Law,  273.  75  Atl.  550. 

»12  Law  Series,  University  of  Mit- 
souuri  Bulletin,  page  46. 

'*"An  accommodation  party  is  one  who 
has  signed  the  instrument  as  a  maker, 
drawer,  acceptor,  or  indorser.  without  re* 
ceiving  value  therefor,  and  for  the  pur- 
pose of  lending  his  name  to  some  other 
person  x  x  x."  This  section  corre- 
sponds to  section  29  N.  I.  L. 
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no  parol  evidence  could  be  shown  to  the  eflFect  that  B  intended  to  sign 
in  any  capacity  other  than  as  an  endorser.  A  was  the  maker  of  the 
note  both  for  his  own  benefit  and  for  the  benefit  of  B.  For  this  bene- 
fit flowing  to  B  what  consideration  was  there  coming  to  A?  It  was 
argued  that  B  signed  for  his  own  benefit,^  which  was  doubtless  true,  but 
it  is  difficult  to  see  why  he  also  was  not  ''accommodated"  by  the  maker  of 
the  note,  A. 

Authorities  on  the  point  are  meagre.  But  a  well  considered  case  in 
Maryland  "  where  the  Negotiable  Instrument  Law  is  also  in  effect,  would 
seem  to  support  this  view.  In  that  case  the  defendants  signed  as  in- 
dorsers  in  order  to  secure  a  loan  for  the  benefit  of  both  the  maker  and 
themselves.  The  evidence  showed  that  the  payee  was  present  and  knew 
the  agreement  between  the  maker  and  indorsers  and  that  he  relied  upon 
both  for  the  payment  of  his  note.  The  court  there  held  that  altho  the 
loan  for  which  the  notes  were  given  was  not  for  the  sole  benefit  of  the 
indorsers,  they  were  still  "accommodated  indorsers/'  within  the  meaning 
of  Code  Pub.  Gen.  Laws  1904  Act  13,  Section  99,  134,  which  corre- 
sponds to  sections  10050  and  10085  R.  S.  Mo.  1909."  In  other  words, 
the  indorser  was  an  "accommodated  indorser"  even  tho  the  maker  was 
also  signing  the  note  for  his  own  benefit 

There  is  nothing  violent  in  this  construction  and  it  would  seem  to 
give  effect  to  the  intention  of  the  parties  without  defeating  in  any  sense 
the  intention  of  the  Uniform  Negotiable  Instruments  Act  Under  the 
present  ruling  of  the  court  B,  who  got  valuable  consideration  from  the 
plaintiff  company,  escapes  liability  entirely  because  there  was  no  allega- 
tion of  presentment  and  notice.  If  he  is  the  accommodated  party  on  the 
instrument,  then,  under  sections  10050  and  10065  R.  S.  1909,  he  is  not  en- 
titled to  notice.  Should  he  be  permitted  to  entirely  escape  merely  because 
the  note  was  not  given  for  his  sole  benefit? 

Jbssb  £.  Masshaix. 

Husband  and  Wife— Right  of  One  Spouse  to  Recover  for  Loss  of 
Consortium  of  the  Other  Due  to  the  Negugent  Acts  of  Defendant.* 
Bernhardt  et  al  v.  Perry*  The  plaintiff's  husband,  a  janitor  in  defend- 
ant's employ,  was  severely  injured  in  the  course  of  his  duties  as  a  re- 
sult of  the  negligence  of  defendant  in  furnishing  him  dangerous  appli- 
ances with  which  to  work.  The  plaintiff  brought  this  action  for  the  loss 
of  the  protection,  support,  and  society  of  her  husband  resulting  from 


>*S«e  note  in  12  Law  Seriei,  Univ.  of 
Mo.  Bulletin,  p.  46,  and  opinion  in  the 
principal  case. 

^Bergen  t.  Trimble  (1917)  101  Atl. 
(Md.)  137. 

^See  notes  6  and  8  smprs. 


'For  a  discussion  of  this  subject  see  2 
Law  Series,  Missouri  Bulletin,  p.  34;  24 
H.  L.  R.  501;  26  H.  L.  R.  74;  10  CoL 
L.  R.  678;  14  Mich.  L.  R.  689  ;  20  Yale 
L.  J.  645;  77  Cent.  L.  J.  206. 

*(1918)  208  S.  W.  462  (Mo.). 


Digitized  by 


Notes  on  Recent  Missouri  Cases  55 


those  injuries.  The  court  held  that  the  wife  was  not  entitled  to  recover 
on  the  ground  that  the  physical  injury  being  to  the  husband,  he  alone 
could  recover  for  all  damages  arising  out  of  it,  including  damages  for  his 
consequent  inability  to  perform  his  duties  to  his  wife.' 

At  common  law  an  injury  to  the  wife  gave  rise  to  two  causes  of  ac- 
tion; one  to  the  wife  joined  with  her  husband  for  the  injury;  the  other 
to  the  husband  alone  for  the  loss  of  the  services,  comfort  and  society  or 
consortium  of  his  wife.*  But  the  wife  had  no  corresponding  right  of  ac- 
tion for  an  injury  to  her  husband,  either  because  of  her  inferiority  to 
her  husband,  or  because  of  her  inability  to  sue  in  her  own  name.* 

Under  the  Married  Women's  Acts  the  wife  is  given  the  right  to  sue 
alone  for  violations  of  her  personal  rights.*  She  has  been  allowed  to  re- 
cover for  the  loss  of  her  husband's  consortium,  when  such  loss  was 
caused  by  the  alienation  of  the  husband's  affections^  or  the  selling  of  mor- 
phine to  the  husband  over  the  wife's  protest*  Recovery  is  allowed  the 
wife  in  such  cases  because  the  husband  by  his  conduct  is  barred.  It  has 
been  said  that  the  acts  of  defendant  strike  at  the  very  foundation  of  the 
marriage  relation  itself.  It  also  has  been  said  that  recovery  is  allowed 
because  the  torts  of  defendant  are  willful  and  intentional  Thus,  a  wife 
in  Clark  v.  HUr  was  permitted  to  recover  for  loss  of  consortium  against 
a  defendant  who  had  driven  her  husband  insane  by  threats  of  violence. 
But  it  is  not  believed  that  such  a  classification  of  "intentional  torts"  is 
sound.  The  wife's  right  of  action  for  loss  of  consortium  resulting  from 
the  husband's  physical  inability  should  not  be  made  to  depend  upon 
whether  the  injury  to  the  husband  was  caused  by  negligent  or  intentional 
acts  of  the  defendant 

When  the  loss  of  consortium  and  services  results  from  the  negli- 
gence of  the  defendant,  the  husband  usually  is  given  the  same  right  of 


•Woodson.  J..  208  S.  W.  462,  466: 
"with  those  damages  collected,  he  would 
be  just  as  able  to  perform  all  of  his 
marital  duties  and  obligations  to  her  as 
if  he  had  never  been  injured,  and  the 
law  presumes  he  would  lischarge  those 
duties  to  the  best  of  his  ability,  which 
would  fully  compensate  her  for  all  dam- 
ages she  had  received.  But  if  he  should 
not  do  so,  then  she  would  have  her  legal 
remedy  against  her  husband,  and  not 
against  the  person  who  injured  him." 

*Stmth  V.  St.  Joseph  (1874)  55  Mo. 
456,  17  Am.  Rep.  660;  Thompson  v.  Met- 
ropoliUm  St.  R.  Co.  (1896)  135  Mo.  217, 
36  S.  W.  625;  Schonler,  Husband  and 
Wife,  sections  140,  143. 

'Schouler,  Husband  and  Wife,  section 


143;  21  Cyc.  1530. 

•  Sec.  8309,  R.  S.  1909.  The  sUtuU 
provides  that  a  married  woman  shall 
have  as  her  separate  property  a  right  in 
action  for  "any  violation  of  her  personal 
rights*';  and  that  she  may  institute  in 
her  own  name  without  joining  her  hna- 
band  an  action  for  the  recovery  of  per* 
sonal  property  including  rights  of  action. 

^Clow  V.  Chapman  (1894)  125  Mo. 
101,  28  S.  W.  328;  Nichols  v.  NichoU 
(1898)  147  Mo.  387,  48  S.  W.  947; 
Westlakt  V.  Wistlak§  (1878)  34  Oh.  St. 
621. 

•Plandtrmeyer   v.   Cooptr    (1912)  85 
Oh.  St  327. 
•Clark  V.  HUl  (1897)  69  Mo.  App.  541. 


Digitized  by 


56  Law  Series  17,  Missouri  Bulletin 


recovery  since  the  Married  Women's  Acts  as  under  the  common  law* 
It  has  been  contended  that,  since  the  statute  removes  the  disabiliy  of 
married  women  to  sue  the  wife  should  have  an  equal  and  correspond- 
ing right  to  sue  for  loss  of  consortium  and  support  in  case  the  husband 
is  injured  by  the  defendant's  negligence."  But  the  courts  have  refused 
to  adopt  this  proposition,  as  is  illustrated  in  the  principal  case. 

A  few  courts,  however,  have  concluded  that  since  the  wife  may  re- 
cover for  her  own  injuries,  and  for  all  damage  resulting  therefrom,  the 
husband  should  no  longer  have  a  right  of  action  for  the  loss  of  his  wife's 
consortium.**  The  basis  of  these  decisions  is  that  the  wife  may  recover 
in  full  for  the  impairment  of  her  abiUty  to  render  services,  and  that  she 
should  share  these  damages  with  her  husband.**  These  jurisdictions 
recognize  the  right  of  one  spouse  to  sue  for  the  loss  of  support  or  serv- 
ices or  consortium  of  the  other  only  in  those  cases  where  the  other  spouse 
is  denied  a  right;  of  action  by  reason  of  his  conduct  as  in  alienation  of 
affections  or  criminal  conversation. 

The  law  in  Missouri  has  been  formulated  in  accordance  with  the 
weight  of  authority  by  a  line  of  decisions  culminating  in  the  principal 
case,  Bernhardt  et  al  v.  Perry,  decided  by  the  Supreme  Court  en  banc 
The  husband  may  recover  for  loss  of  services  and  consortium  of  his  wife 
in  cases  where  the  loss  is  due  to  the  defendant's  negligence."  The  wife 
was  refused  recovery  where  the  loss  was  due  to  a  physical  injury  to  her 
husband  caused  by  the  negligence  of  the  defendant  in  Stout  v.  K,  C. 
Terminal  R,  and  in  Gambino  v.  Manufacturer's  Coal  and  Coke  Co^ 
The  rule  of  these  two  decisions  was  recognized  by  the  Supreme  Court 
in  Bernhardt  et  al  v.  Perry,  In  the  three  cases  the  distinction  was  drawn 
between  negligent  and  intentional  torts  causing  the  loss  of  consortium. 
If  in  these  cases  there  is  no  sound  distinction  between  negligent  torts  and 
intentional  torts  then  it  follows  that  the  decision  in  Clark  v.  HUl  supra 
is  wrong. 

It  would  seem  that  the  Married  Women's  Acts  place  the  wife  upon 
an  equal  footing  with  the  husband;  and  if  the  husband  has  a  right  of  ac- 
tion for  loss  of  services  and  consortium  of  his  wife,  then  the  wife  should 
have  a  similar  right  of  action.   It  is  further  submitted  that  if  the  reason- 


^^Smith  V.  St,  Joseph  (1874)  55  Mo. 
456,  17  Am.  Rep.  660;  Contra:  Pe%eff  ▼. 
New  York  C.  R.  R.  Co.  (1909)  203  Mass. 
278,  89  N.  436;  24  L.R.A.  N.S.  1024; 
Marri  v.  Stamford  Street  Ry.  Co.  (1911) 
84  Conn.  9,  78  Atl.  582. 

"See  dissenting  opinion  of  Bond  C.  J. 
in  Bernhardt  v.  Perry,  supra. 

^Marri  v.  Stamford  Street  Ry.  Co. 
(1911)  84  (>>nn.  9,  78  AU.  582;  Bolger 
V.  Boston  Elevated  Ry.  Co.  (1910)  205 


Mass.  420,  91  N.  389;  Blair  v.  Seitner 
Dry  Goods  Co.  (1915)  184  Mich.  304. 
151  N.  W.  724. 

"Marri  v.  Stamford  Street  R.  Co.,  su- 
pra. 

**Smith  ▼.  St.  Joseph  (1874)  55  Mo. 
456. 

"(1913)  172  Mo.  App.  113.  157  S.  W. 
1019. 

"(1913)  175  Mo.  App.  653,  158  S.  W. 
77. 
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ing  of  the  court  is  sound  that  it  would  be  giving  double  damages  to  allow 
the  wife  to  recover  for  the  loss  of  support  and  consortium  of  the  hus- 
band where  the  loss  is  due  to  defendant's  negligence,  because  he  "is  en- 
titled to  a  recovery  of  damages  resulting  therefrom  which  in  legal  con- 
templation is  supposed  not  only  to  make  him  whole,  but  enables  him  to 
support  his  wife  and  children  and  to  discharge  all  of  his  marital  and  par- 
ental duties  due  them  in  the  same  degree  that  the  law  imposed  those  du- 
ties upon  him  previous  to  the  injury/'"  that  the  same  reasoning  should 
apply  to  deny  the  husband  a  recovery  for  loss  of  services  and  consortium 
of  the  wife. 

R.E.  H. 

HUMANITASIAN  DOCTWNB — DuTY  TO  TwSSPASSElS— Do/ZOfl  V.  M.  K. 

&  T.  Ry.  Co}  George  Dalton,  twelve  years  old,  was  injured  by  defend- 
ant's employees  while  they  were  engaged  in  backing  a  string  of  cars  into 
another  string  of  cars  on  which  he  was  playing.  The  accident  occurred 
in  defendant's  switch  yards  in  Hannibal  Dalton  was  a  trespasser  on 
the  premises  at  the  time  of  his  injury.  The  evidence,  however,  showed 
that  defendant  had  actual  knowledge  that  children  had  been  accustomed 
for  several  years  to  play  in  and  around  the  cars  in  this  switch  yard.  The 
jury  were  instructed  in  substance,  that  the  defendant  was  liable  if  it  saw 
or  by  the  exercise  of  due  care  could  have  seen  George  Dalton  in  time  to 
have  warned  him  or  otherwise  have  averted  the  injury,  and  did  not  do 
so.  The  jury  were  also  instructed  in  effect  that  if  user  of  the  premises 
by  children  in  their  playing  had  been  shown  and  that  the  defendant  had 
knowledge  thereof  then  it  was  the  duty  of  the  defendant  to  give  notice 
before  it  began  its  switching  operations.  The  Supreme  Court  held  that 
the  case  involved  the  humanitarian  rule,  but  that  the  latter  instruction 
went  beyond  that  rule,  and  imposed  a  duty  on  the  defendant  to  warn  the 
trespasser  on  the  premises  whether  or  not  the  latter  could  have  been 
seen  by  the  exercise  of  due  care. 

A  survey  of  the  cases  reveals  two  possible  situations  where  the 
humanitarian  doctrine  may  arise,  viz:  (a)  where  the  plaintiff's  peril  is 
discovered  in  time  to  avoid  injury  and  (b)  where  it  is  not  discovered." 

Nearly  all  courts  permit  recovery  where  the  defendant  saw  the  peril 
of  the  plaintiff  in  time  to  have  avoided  the  injury  by  the  exercise  of 


''WoodaoQ,  J.,  in  Bernhardt  tt  mI  v. 
Perry,  208  S.  W.  462.  465. 

K1919)  208  S.  W.  828. 

'Defendant  taw  plaintiff's  peril — Cole 

Metropolian  Street  Railway  Co.  (1906) 
121  Mo.  App.  605,  97  S.  W.  555.  Dutch- 
tr  V.  Railroad  (1912)  241  Mo.  137,  145 
S.  W.  63.    Plaintirt  peril  covld  have 


been  diacovered  in  time  to  have  avoided. 
Dale  V.  Hill-0*m€ara  Construction  Co. 
(1904)  108  Mo.  App.  88,  90  S.  W.  1092. 
Bppstein  ▼.  Pentwood  (1906)  197  Mo. 
720,  94  S.  W.  967.  Rapp  v.  St.  Louu 
Transit  Co.  (1905)  190  Mo.  155,  88  S. 
W.  865. 
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ordinary  care,  but  there  is  conflict  of  authority  where  there  is  no  actual 
knowledge  of  plaintiff's  peril  and  the  courts  of  this  jurisdiction  seem  to 
be  with  the  minority*  in  holding  that  the  defendant  is  liable  for  failure 
to  discover  the  plaintiff's  peril. 

The  principle  case  seems  properly  to  come  within  the  humanitarian 
rule.  The  plaintiff  was  a  trespasser  and  he  was  negligent  in  being  on 
top  of  a  car  in  the  defendant's  switch  yard  where  locomotives  were  being 
used  to  switch  cars  about,  and  where  it  was  probable  that  he  might  be 
hurt. 

The  important  question  in  the  case  is  as  to  the  extent  of  the  duty 
which  defendant  owed  to  the  plaintiff.  Under  the  universally  accepted 
rule  the  defendant  is  liable,  if,  after  discovering  the  plaintiff's  peril,  he 
negligently  injures  him.  Furthermore,  knowledge  of  the  use  of  the 
premises  by  trespassers  is  equivalent  to  actual  knowledge  of  their  pres- 
ence on  the  premises;  and  under  such  circumstances  there  is  an  addi- 
tional duty  required  of  the  defendant  based  upon  the  importance  of  hu- 
man life  to  use  due  care  to  look  out  for  trespassers  so  that  their  peril 
may  be  discovered  and  injury  averted. 

The  Supreme  Court  interpreted  the  second  instruction  as  above  stat- 
ed, to  mean  that  the  defendant  must  warn  at  his  peril  whether  or  not  the 
plaintiff  could  have  been  seen  by  the  exercise  of  due  care.  Does  the  in- 
struction condemned  extend  the  humanitarian  doctrine?  It  seems  quite 
obvious  that  it  does.  The  duty  of  the  defendant  in  this  case  was*  to  use 
due  care  to  avoid  injuring  plaintiff  after  he  was  discovered  or  could  have 
been  discovered  by  the  exercise  of  due  care.*  There  was  no  duty  to  sound 
a  warning  for  persons  who  could  not  have  been  seen. 

In  Ayres  v.  Railroad^  plaintiff  in  a  drunken  condition  fell  asleep  on 
defendant's  right  of  way  at  a  point  which  had  been  for  years  used  by 
pedestrian  trespassers.  Defendant  had  knowledge  of  the  use.  The  evi- 
dence disclosed  that  altho  the  defendant's  employes  were  looking  ahead, 
and  exercising  due  care,  still  they  were  not  able  to  see  the  plaintiff  in 
time  to  ayoid  running  against  him.  The  plaintiff  contended  that  defend- 
ant was  negligent  in  failing  to  give  a  warning  when  it  approached  the 
place  where  the  presence  of  trespassers  was  to  be  expected,  and  where 
the  plaintiff  actually  lay,  but  the  court  held  it  was  not  negligence  to  fail 
to  sound  the  whistle  or  bell  at  such  a  place.    The  court  held  that  the 


'Otis,  Humanitarian  Doctrine,  46 
Amer.  L.  R.  381.  See  note  in  55  L.  R. 
A.  N.S.  421.  Bftckenwatd  ▼.  Metropoli- 
tan Street  Ry.  Co.  (1906)  121  Mo.  App. 
545.  97  S.  W.  557. 

^Feorons  ▼.  Kansas  City  Bl.  R.  R.  Co. 
(1904)  180  Mo.  209.  79  S.  W.  394; 
Guenther  St.  Louis  M.  &  S.  Ry.  Co. 
(1891)    108   Mo.    18.    18   S.   W.  846; 


Chamberlain  Railroad  (1895)  133  Mo. 
587.  33  S.  W.  437;  34  S.  W.  842. 

*lVarmington  A.  T.  and  S.  F.  Ry. 
Co.  (1891)  46  Mo.  App.  159.  Hila  ▼. 
Railroad  (1890)  101  Mo.  36,  13  S.  W. 
946. 

•Ayres  v.  Railroad  (1905)  190  Mo.  228, 
88  S.  W.  608. 
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humanitarian  rule  did  not  apply.  Apparently  this  case  has  not  been  over- 
ruled, and  the  fact  that  the  injury  in  the  Ayres  case  occurred  on  the 
main  track,  and  not  in  a  switch  yard  should  not  make  the  rule  different. 
It  is  believed  that  this  case  also  is  an  authority  for  the  proposition  that 
there  is  no  duty  to  warn  a  trespasser  where  he  could  not  have  been  seen 
by  the  exercise  of  due  care.  In  Cleveland  C.  C.  &  St  Louis  Ry.  Co,  v. 
Means,  a  somewhat  different  rule  is  announced.'  There  defendant  was 
engaged  in  switching  cars  on  a  side  track.  It  had  constructive  knowledge 
of  the  probable  presence  of  children  playing  around  these  premises.  The 
court  left  it  to  the  jury  to  say  whether  under  the  circumstances,  a  failure 
to  give  a  warning  or  signal  before  moving  the  cars  was  negligence  which 
was  the  proximate  cause  of  the  injury.  According  to  the  facts  in  this 
case,  it  appears  the  defendant,  had  it  been  diligent,  could  have  discovered 
the  danger  to  which  the  deceased  was  exposed  in  time  to  have  avoided 
injury,  yet  there  is  dicta  in  the  case  which  would  require  the  defendant 
to  warn  by  signal.  Such  an  extension  of  the  doctrine  seems  unjustly 
to  burden  industry  without  promoting  the  security  of  human  life.  There 
b  no  sound  reason  for  extending  a  doctrine  that  finds  so  little  support 
in  sound  legal  principles.  It  is  submitted  that  both  on  reason  and  au- 
thority the  court  properly  decided  the  case. 

C.  E.  C. 

Practice— SumciENCY  o*  Motion  joi  New  Thau  State  ex  rel 
United  Railways  of  St,  Louis  v.  Reynolds,^ — The  St  Louis  Court  of  Ap- 
peals held  that  a  motion  for  a  new  trial  specifying  that  the  "court  erred 
in  refusing  to  give  and  read  to  the  jury  legal  and  proper  instructions" 
and  "because  the  court  erred  in  giving  and  reading  to  the  jury  erroneous, 
illegal,  and  misleading  instructions"  was  "too  general  and  indefinite  to 
preserve  for  review  such  rulings.""  On  certiorari,  the  Supreme  Court 
en  banc  held  the  motion  was  sufficient  to  present  for  review  the  instruc- 
tions given  and  refused. 

The  question  as  to  how  definite  specification  of  error  in  a  motion  for 
a  new  trial  must  be  to  preserve  for  review  the  correctness  of  instruc- 
tions complained  of  has  been  the  subject  of  some  conflict  of  opinion  in 
recent  decisions.  An  analysis  of.  the  cases  on  this  point  discloses  two 
important  questions  for  consideration,  viz:  (a)  does  section  1841,  R.  S. 
1909*  apply  to  motions  for  a  new  trial,  and,  if  so,  what  degree  of  definite- 


^(1914)  104  N.  E.  785,  55  Ind.  App. 
243. 

*(1919)  213  S.  W.  782.  Farii,  WU- 
Uamt,  and  Walker,  J  J.,  diaaenting. 

*L»mp€  ▼.  United  Railwy  Co.  of  St. 
Lotiia  (1918)  202  S.  W.  438. 

*T]ua  aection  ia  printed  under  Article 


V  of  the  Practice  Code  entitled  "Plead- 
infa"  and  reada,  "All  motiona  ahall  be 
accompanied  bjr  a  written  ipecification  of 
the  reaaona  upon  which  they  are  founded; 
and  no  reaaon  not  ao  tpccified  ahall  be 
nrged  in  anpport  of  the  motion." 
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ness  is  reqtiired;  and,  (b)  if  this  statute  does  not  apply  what  rule  ob- 
tains? 

(a)  Section  1841  first  came  into  our  practice  act  in  1835*  under  Ar- 
ticle VII  entitled  "New  Trials,"  but  the  section  also  contained  a  provi- 
sion as  to  the  time  of  &\ing  motions  for  new  trials.*  The  section  was 
divided  in  R.  S.  1845*  and  the  provision  as  to  the  time  of  filing  a  motion 
for  a  new  trial  was  separated  from  that  part  which  provided  what  the 
motion  should  contain,  each  being  placed  in  a  distinct  section.  Both  sec- 
tions were  printed  under  the  article,  "New  Trials."  and  had  reference 
only  to  motions  for  a  new  trial  and  in  arrest  of  judgment  In  R.  S. 
1855,  the  section  which  provided  what  a  motion  should  contain  (now 
Section  1841)  was  changed  to  read  "all  motions,"  etc.,  and  was  printed 
under  the  "Miscellaneous  Provisions"  of  Article  VI  of  the  Practice  Act 
entitled  "Pleadings."^  As  Paris,  J.,  pointed  out  in  State  v.  Rowe*  it 
was  "then  for  the  first  time  made  to  apply  to  all  formal  motions  of  what- 
ever kind  made  under  the  civil  code."  Did  the  shifting  of  this  section 
from  the  article,  "New  Trials,"  to  another  article  of  the  Practice  Code 
called  "Pleadings"  and  the  changing  of  its  phraseology  to  "all  motions," 
prohibit  its  further  application  to  motions  for  a  new  trial? 

This  question  has  been  answered  in  the  negative  by  a  majority  of 
the  cases.'  The  writer  of  the  majority  opinion  in  Wampler  v.  Atchison, 
T.  and  S.  Ry.  Co^  however  took  the  view  that  this  section  did  not  apply 
to  motions  for  a  new  trial,  because  it  was  placed  under  the  article 
"Pleadings"  and  must  be  construed  in  the  light  of  its  surroundings  and 
refers  to  motions  of  all  kinds  which  are  in  the  nature  of  pleadings  or 
which  attack  pleadings.   But  the  majority  of  the  court  did  not  place  the 


*Scc.  1.  p.  469,  R.  S.  1835. 

•This  is  now  covered  by  Sec.  2025. 
R.  S.  1909. 

•Art  VII,  Sec.  1.  "All  motions  for 
new  trials  and  in  arrest  of  judgment 
shall  be  made  within  four  days  after  the 
trial,  if  the  term  shall  continue  so  long, 
and  if  not,  then  before  the  end  of  the 
term.  Sec.  2.  Every  such  motion  shall 
be  accompanied  by  a  written  specifica- 
tion of  the  reasons  upon  which  it  is 
founded." 

»Sec.  27,  p.  1235.  Identical  in  form 
with  Sec.  1841,  R.  S.  1909.  See  note  3 
supra.  This  section  has  retained  its 
present  form  and  position  in  the  statute 
since  1855.  Sec.  48,  p.  662,  G.  S.  1865; 
Sec  3557,  R.  S.  1879;  sec  2085,  R.  S. 
1889;  Sec  640,  R.  S.  1899;  Sec  1841, 
R.  S.  1909. 

•(1917)  271  Mo.  88.  95;  196  S.  W.  7. 


Karver  ▼.  ThomhUl  (1873)  53  Mo. 
283;  Sw9tt  ▼.  Maupin  (1877)  65  Mo. 
65;  Fox  Young  (1884)  22  Mo.  App. 
386;  Alexander  The  Grand  Avenue 
Ry.  Co.  (1893)  54  Mo.  App.  66;  DaU  v. 
Parker  (1910)  143  Mo.  App.  492;  128 
S.  W.  510;  Bouillon  v.  LacUde  Gas 
Light  Co.  (1912)  165  Mo.  App.  320,  147 
S.  W.  1107;  State  ▼.  Gifford  (1916)  186 
S.  W.  1058;  Johnson  ▼.  Waverly  Brick 
and  Coal  Co.  (1918)  205  a  W.  615; 
Wynne  ▼.  Waggoner  Undertaking  Co. 
(1918)  204  S.  W.  15;  BHght  v.  Som^ 
mers  (1919)  214  S.  W.  425.  Contrai 
Chapman  v.  Rneberg  (1902)  95  Mo.  App. 
127,  68  S.  W.  974;  Hooper  v.  Standard 
Life  and  Accident  Insurance  Co.  (1912) 
166  Mo.  App.  209,  148  S.  W.  116. 

"(1916)  269  Mo.  loc  cit  473,  190  S. 
W.  908. 
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decision  on  this  ground,  and  the  view  expressed  is  obiter.^  The  majority 
opinion  in  the  principal  case  does  not  discuss  section  1841  but  merely  dtes 
the  Wampler  case.  It  is,  therefore,  not  authority  for  the  proposition  that 
section  1841  does  not  govern  motions  for  a  new  trial  It  is  submitted 
that  this  section,  in  the  light  of  its  history  and  by  the  weight  of  authority, 
is  applicable  to  such  motions." 

A  majority  of  the  cases  which  apply  section  1841  hold  that  a  general 
assignment  of  error  in  instructions  is  not  sufficient  in  a  motion  for  a  new 
triaL"  The  Wampler  case  distinguishes  a  few  cases^  on  the  ground  that 
they  do  not  condemn  a  general  assignment  of  error  as  to  instructions,  but 
it  is  said  by  Graves,  J.,  that  they  mere'y  hold  that  there  were  no  assign- 
ments of  error  in  the  motions  in  those  cases  covering  the  particular  er- 
rors urged  on  appeal.  But  neither  are  these  cases  authority  for  the 
proposition  that  a  general  assignment  of  error  is  good  even  if  it  were 
broad  enough  to  cover  the  error  complained  of. 

(b)  Even  those  cases  which  do  not  consider  section  1841  applicable 
incline  towards  the  view  that  a  motion  for  a  new  trial  must  be  specific 
in  its  assignment  of  error."   The  Wampler  case  is  cited  in  the  principal 


^In  the  principal  case,  213  S.  W.  loc 
dt  784,  Walker,  J.,  (disMnting)  dtacua- 
sed  the  Wampler  case  and  nid,  "This 
for  the  reason  that  the  motion  in  that 
case  was  sufficiently  specific  to  conform 
to  the  requirements  of  section  1841  and 
hence  the  general  observations  of  the 
learned  writer  of  that  opinion  may  not 
vnfairly  be  classed  as  obitfr  so  far  they 
conclude  that  said  section  is  not  con- 
trolling." 

>*Bond,  J.,  (concurring  in  result  only) 
said  in  the  Wampler  case,  269  Mo.  loc. 
cit.  486,  **!  do  not  think  a  sUtute  so  all 
embracing  in  its  language  can  be  logical- 
ly limited  only  to  certain  motions  filed 
during  the  trial  of  a  law  suit  which  are 
addressed  to  the  "Pleadings." 

^hus  the  following  assignments  of 
error  have  been  held  insufficient:  that 
"the  court  erred  in  giving  improper  in- 
structions to  the  jury,"  Bright  v.  Sam- 
mens  (1919)  214  S.  W.  425;  IVolf  v. 
Baun  (1919)  211  S.  W.  697;  contra. 
Hooper  v.  Standard  Life  and  Accident 
Ins.  Co.  (1912)  116  Mo.  App.  209,  148 
S.  W.  116;  that  the  court  gave  "illegal, 
improper,  and  erroneous  instructions 
over  defendants  motion."  Stats  v.  Rows 
(1917)  271  Mo.  88,  196  S.  W.  7;  Stats 
v.  SstUck  (1917)  199  S.  W.  129;  that 


"the  court  misdirected  the  .jury  as  to 
the  law  in  the  case."  Wynns  v.  Wag- 
gonsr  Undsrtaking  Co.  (1918)  204  S.  W. 
15;  Swsst  V.  Maupin  (1877)  65  Mo.  65; 
Stats  sx  rsl  v.  Woods  (1911)  234  Mo. 
16;  Maplsgrssn  Co.  v.  Trnst  Co.  (1911) 
237  Mo.  350;  Polski  v.  City  of  St.  lonis 
(1915)  264  Mo.  458. 

>«Graves,  J.,  said,  269  Mo.  481,  that 
the  cases  did  not  hold  that  a  general  as- 
signment of  error  in  the  motion  was  in- 
sufficient but  only  "that  the  motion 
failed  to  contain  any  assignment  of  error 
(either  general  or  q>ecific)  which  would 
cover  the  assignment  urged  in  the  ap- 
pellate courts." 

^Matthews  v.  Csntral  Coal  &  Coks  Co. 
(1915)  177  S.  W.  650;  Kansas  City  Dis- 
infscting  Co.  v.  Batss  (1918)  273  Mo. 
300,  201  S.  W.  92;  Ssits  v.  Pstligrssn 
Const,  and  Inv.  Co.  (1918)  203  S.  W. 
503;  Nitchman  v.  Unitsd  Ry.  Co.  of  Si. 
Lonis  (1918)  203  S.  W.  491;  Probst  v. 
St.  Lonis  Baskst  and  Bos  Co.  (1919) 
207  S.  W.  891;  Kansas  City  Tmnk  Co. 
V.  Bnsh  (1919)  208  S.  W.  625;  Gracs  si 
al  V.  M.  K.  &  r.  Ry.  Co.  (1919)  212  S. 
W.  41;  Baksr  v.  BakswtU  (1919)  208 
S.  W.  844;  Contra,  Palmsr  v.  Hnck- 
stsad  (1917)  197  Mo.  App.  512.  196  S. 
W.  1053. 
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case  as  authority  for  the  rule  that  a  general  allegation  of  error  in  a  mo- 
tion is  good,  yet  the  motion  in  the  Wampler  case  stated  that  "each  and 
all  of  the  instructions"  were  erroneous  and  the  expressions  of  the  court 
on  general  assignments  may  be  construed  as  dicia.^ 

One  of  the  functions  of  a  motion  for  a  new  trial  is  to  direct  the 
m«nd  of  the  trial  court  to  the  specific  error  committed  on  the  triaL"  It 
would  seem  that  a  motion  to  fulfill  this  office  and  to  reduce  the  labor  of 
courts  and  afford  trial  courts  a  fair  opportunity  to  correct  error,  should 
at  least  point  out  what  particular  instruction  or  instructions  are  wrong." 
Altho  the  decision  of  the  principal  case  does  not  exclude  the  further  ap- 
plication of  section  1841  to  motions  for  a  new  trial,  it  definitely  estab- 
lishes the  rule  of  practice  in  Missouri  that  the  correctness  or  incorrect- 
ness of  instructions  given  or  refused  by  a  trial  court  in  a  civil  case  may 
be  preserved  for  review  on  appeal  by  a  motion  couched  in  the  most  gen- 
eral language.  • 

J.  C  B. 

Accident  Insukance — "Suicide  Statute" — iNSANrrv — Scales  v.  Na» 
tional  Life  &  Accident  Ins.  Co.  Section  6945  R.  S.  Mo.  1909,  commonly 
known  as  the  "suicide  statute,"  provides  as  follows:  "In  all  suits  on 
policies  of  insurance  on  life  hereafter  issued  by  any  company  doing  busi- 
ness in  this  state  to  a  citizen  of  this  state,  it  shall  be  no  defense  that  the 
insured  committed  suicide,  unless  it  shall  be  shown  to  the  satisfaction  of 
the  court  or  jury  trying  the  cause,  th^t  the  insured  contemplated  suicide 


Wynne  v.  Waggoner  Undertaking 
Co.  (1918)  204  S.  W.  15,  Walker.  J., 
diicttssed  the  Wampler  case  and  said, 
"This  case  seems  from  its  reasoning  to 
hold  that  a  general  statement  in  a  mo- 
tion for  a  new  trial  as  to  errors  in  in- 
structions is  sufficient,  but  it  will  be 
found  that  the  motion  in  that  case  while 
general  in  its  terms,  so  far  as  ignoring 
the  number  of  the  instructions  is  con- 
cerned is  q>ecific  in  referring  to  each 
and  all  of  those  to  which  objections  are 
interposed,  and  therefore  it  was  not 
general  in  the  sense  in  which  such  mo- 
tions have  been  ruled  insufficient  in  oth- 
er cases,  which  is  not  the  fact  in  the 
instant  case." 

^"^Roher  y.  Brockhage  (1884)  15  Mo. 
App.  16,  25;  BoniUon  v.  Laclede  Gas 
Light  Co.  (1912)  165  Mo.  App.  loc.  cit 
324;  147  S.  W.  1107;  In  Maplegreen 
Co.  V.  Trust  Co.  (1911)  237  Mo.  loc  cit 
363,  141  S.  W.  621.  624,  Lamm.  C  J.. 


speaking  for  the  Supreme  C^ourt  en  home 

said,  "   the  office  of  a 

motion  for  a  new  trial  is  to  gather  to- 
gether those  rulings  complained  of  as 
erroneous  and  solemnly  and  formally 
present  them,  one  by  one,  in  black  and 
white,  to  the  judge,  in  order  that  he 
may  have  a  last  chance  to  correct  his 
own  errors  without  the  delay,  expense 
or  other  hardships  of  an  appeal.  This, 
on  the  theory  that  even  a  judge  is  en- 
titled to  a  last  chance — a  locns  poeni- 
tentiae." 

>*Walker,  J.,  (dissenting)  in  the  prin- 
cipal case,  213  S.  W.  782,  783,  said, 
"The  cardinal  purpose  of  our  code  of 
procedure  is  one  of  simplicity  and  di- 
rectness.  An  observ- 
ance of  the  requirements  of  this  section 
(1841)  cannot  but  aid  the  trial  court  in 
readily  ascertaining  and  speedily  deter- 
mining the  errors  assigned,  especially  as 
to  instructions.*' 
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at  the  time  he  made  his  application  for  the  policy,  and  any  stipulation  in 
the  policy  to  the  contrary  shall  be  vend." 

The  recent  cases  of  Scales  v.  National  Life  &  Accident  Ins.  Co} 
Brunswick  v.  Standard  Accident  Ins.  Co.,*  and  Wacker  v.  National  Life 
&  Accident  Ins.  Co.*  presented  the  question  whether  by  virtue  of  the 
above  statute,  the  beneficiary  under  an  accident  policy  would  recover 
where  the  insured  had  committed .  suicide  while  sane. 

This  question  the  Supreme  Court  answered  in  the  negative.  The 
reasons  were:  To  recover  under  an  accident  policy  the  insured  must 
have  met  death  by  means  of  an  accident  self-destruction  while  sane  is 
not  an  accident;*  hence,  while  the  statute  prevents  the  defense  of  suicide 
it  will  not  be  inflated  to  prevent  a  showing  that  the  insured  did  not  meet 
an  accidental  death,  and  so  create  a  cause  of  action  where  none  exists.* 

Authority  on  the  precise  point  from  other  jurisdictions  was  lacking 
because  statutes  of  this  nature  are  found  in  very  few  states.  In  Mis- 
souri the  question  had  never  been  fully  considered.  The  courts  seem 
tacitly  to  have  regarded  suicide  while  sane  as  an  accident' 

The  Supreme  Court  in  the  Scales  and  Brunswick  decisions  goes  at 
some  length  into  prior  decisions  in  Missouri.  A  passing  reference  will 
do  here.  Judge  Paris  at  p.  48  of  213  S.  W.  in  the  Brunswick  case  says 
of  Logan  v.  Ins.  Co.:*  'Under  these  defenses  and  the  above  admission 
it  was  competent  for  the  court  to  find  and  conclude  that  the  insured  was 
insane  when  he  conmiitted  suidde.''  Such  a  conclusion  disposes  of  that 
decision  as  any  authority  for  the  instant  question. 

Fetter  v.  Fidelity  &  Casualty  Co.*  as  stated  by  Judge  Paris,  is  au- 
thority only  for  the  proposition  tiiat  when  the  plaintiff  under  an  accident 
policy  has  made  out  a  prima  facie  case  of  accidental  death  the  burden  is 
on  the  company  to  show  that  it  resulted  from  natural  causes. 

Whitfield  V.  Aetna  Life  Ins.  Co^  was  disposed  of  as  being  of  only 
persuasive  force.  James  Whitfield  was  insured  tinder  an  accident  policy 
for  $5,000  in  case  of  accidental  death  with  the  proviso  that  the  insurer 
should  be  liable  for  only  one-tenth  that  amount  in  case  of  death  due  to 
injuries  intentionally  inflicted,  sane  or  insane.   The  case  was  tried  upon 


»(1919)  212  S.  W.  8. 

•(1919)  2i3  S.  W.  45. 

•(1919)  213  S.  W.  869. 

^Scoles  y.  National  Life  &  Accident 
Ins.  Co.  (1919)  212  S.  W.  1.  c  10; 
Brunswick  v.  Standard  Accident  Ins.  Co. 
(1919)  213  S.  W.  I.  c.  48. 

•Brunswick  ▼.  Ins.  Co.  (1919)  213  S. 
W.  1.  c  47;  Scales  v.  Ins.  Co.  (1919) 
212  S.  W.  1.  e.  8. 

•Scales  ▼.  Ins.  Co.  (1919)  212  S.  W. 
1.  c  10;  Brunswick  t.  Ins.  Co.  (1919) 


213  S.  W.,  I.  c  48. 

^Scales  ▼.  Ins.  Co.  (1919)  212  S.  W. 
1.  c.  lOw 

•Logan  Casualty  Co.  (1898)  146  Mo. 
114,  47  S.  W.  948. 

•Fetter  ▼.  Casualty  Co.  (1902)  174 
Mo.  1.  c.  269,  73  S.  W.  592,  61  L.  R.  A. 
459,  97  Am.  St  Rep.  560. 

^IVhUfield  y.  Aetna  Life  Ins.  Co. 
(1907)  205  U.  S.  489,  27  Sup.  Ct.  578. 
51  I,.  Ed.  895. 
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the  agreed  fact  that  the  insured  died  "from  bodily  injuries  caused  by  a 
pistol  shot  intentionally  fired  by  himself,  for  the  purpose  of  thereby 
taking  his  own  life;  that  the  cause  of  the  death  of  said  Whitfield  was 
suicide."  The  insurer  was  held  liable  for  the  full  amount ;  the  reduction 
to  one-tenth  of  the  liability  being  a  defense  within  the  prohibitive  terms 
of  the  statute.  The  force  of  the  decision  as  a  precedent  in  our  case  de- 
pends on  whether  James  Whitfield  was  sane  at  the  time  he  took  his  life. 
No  decisive  statement  as  to  his  sanity  appears.  Paris,  J.,  was  of  the  opin- 
ion that  plaintiff's  reply  admitted  his  sanity  and  that  the  court  fell  into 
error  of  considering  suicide  while  sane  an  accident 

The  question  in  Laessing  v.  Traveler's  Protective  Association  of 
Arwricc^  and  Reynolds  v.  Maryland  Casualty  Co?*  was  whether  death' 
was  due  to  natural  causes  or  accidental  causes  or  to  injuries  self  inflicted 
while  sane.  The  cases  go  extensively  into  the  presumptions  and  burden 
of  proof  under  these  circumstances,  but  furnish  no  criterion  as  to  the 
effect  of  the  statute  when  a  sane  man  has  taken  his  life. 

The  decision  in  Knights  Templars^  and  Mason/  Life  Indemnity  Co, 
V.  Jarman"  was  upon  the  stipulated  fact  that  the  insured  was  insane 
when  he  killed  himself. 

Roy,  C,  speaking  of  Apple  gate  v.  Travelers^  Ins.  Co.?*  in  his  opinion 
in  Scales  Ins.  Co.?*  says:  "The  plain  truth  is  that  courts  and  counsel 
in  all  those  cases  proceeded  on  the  theory  that,  under  the  Logan,  case, 
suicide  by  a  sane  person  was  an  accident  covered  by  an  accident  policy.'* 
But  in  the  Applegate  case  Reynolds,  J.,  made  the  statement:  "This 
however  is  not  a  case  of  accident  but  of  design — z  case  of  suicide  by 
poison."  The  decision  was  that  by  Section  6945  R.  S.  Mo.  1909  the 
beneficiary  under  an  accident  policy  could  recover  altho  the  insured  had 
taken  his  life  while  sane.  This  is  not  an  accident.  That  case,  therefore, 
is  squarely  in  conflict  with  the  decisions  under  consideration. 

If  the  legislative  intent  in  the  suicide  statute  is  that  suicide  simply 
because  it  is  suicide  may  never  become  a  defense — ^that  is,  if  the  em- 
phasis is  to  be  put  on  the  exact  words  "suicide  shall  be  no  defense,"  a 
narrow  and  technical  argument  may  be  advanced  against  the  decisions. 

In  an  action  on  an  accident  policy  the  plaintiff  must  make  out  a 
prima  facie  case  of  accident."  In  any  case  where  from  the  facts  death 
may  have  been  the  result  of  either  accident  or  of  selfkilling  while  sane 
a  presumption  arises  against  the  latter."   True  under  Laessing  v.  Ins. 


^Laessimg  v.  Ins.  Co.  (1902)  169  Mo. 
280,  69  S.  W.  469. 

^Reynolds  ▼.  Casualty  Co.  (1918)  274 
Mo.  83.  201  S.  W.  1128. 

^Knights  Tsmplor  v.  Jarman  (1902) 
187  U.  S.  197,  23  Sup.  Ct  108,  47  L. 
^.  139. 

"(1910)  153  Mo.  App.  63.  132  S.  W.  2. 


»(1919)  212  S.  W.  1.  c  10. 

**Laessin0  Travelers  Protective 

As/n.  (1902)  169  Mo.  272,  69  S.  W. 
469;  Travelers  Ins.  Co.  McConkey 
(1902)  127  U.  S.  661;  32  L.  Ed.  308. 

Reynolds  y.  Casualty  Co.  (1918)  274 
Mo.  I.  c.  96,  201  S.  W.  1131,  14  R.  C.  L. 
1236. 
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Co.,  supra,  the  presumption  that  death  was  not  by  the  hand  of  the  insured 
does  not  relieve  the  plainti£F  from  establishing  that  death  was  accidental 
Death  might  have  been  natural  But  few  cases  where  there  is  a  real 
question  whether  death  was  due  to  accident  or  suicide  while  sane  will 
present  any  difficulty  to  the  plainti£F  in  establishing  that  death  in  any 
event  was  not  natural  Presumptions  in  law  refer  to  the  burden  of 
going  forward  with  the  evidence.**  The  plaintiff  now  has  a  prima  facie 
case  of  accident  and  the  burden  would  be  upon  the  defendant  to  come 
forward  with  evidence  that  death  was  due  to  suicide  while  sane.  A  de- 
fense is  a  general  assertion  that  the  plaintiff  has  no  cause  of  action,  a 
denial  of  the  truth  and  validity  of  the  complaint**  Thus,  any  proof  of 
suicide  while  sane  would  be  a  denial  of  the  truth  and  validity  of  the  com- 
plaint in  which  plaintiff  alleges  that  death  was  due  to  accident  and  hence 
a  defense.  But  the  exact  words  of  the  statute  are  suicide  shall  be  '^o 
defense,"  and  it  would  effectually  bar  any  evidence  to  overcome  the  pre- 
sumption against  suicide  and  that  presumption  will  be  decisive  of 
the  case  until  overcome  by  evidence  which  shall  out  weigh  the  presump- 
tion.* The  plaintiff  would  recover  on  his  prima  facig  case,  the  defendant 
being  unable  to  rebut  it** 

The  purpose  of  the  statute,  as  applied  to  accident  insurance,  was  to 
prevent  insurance  companies  from  excepting  from  liability  a  particular 
accident,  viz :  accidental  suicide.  The  ptupose  was  not  to  prevent  insur- 
ance companies,  writing  accident  insurance,  from  stipulating  that  they 
would  not  be  liable  for  something  not  an  accident  Intentional  self  de- 
struction by  a  sane  man  is  clearly  not  an  accident  Self  destruction 
while  insane  is  an  accident 

The  conclusion  that  the  dedajons  under  review  are  sound  cannot  be 
escaped.  Their  effect  is  to  add  despite  the  sUtute  an  element  to  the 
prima  facie  case  the  plaintiff  must  produce.  Wherever  the  facts  balance 
between  self  killing  while  sane  and  accident  the  decisions  do  not  disturb 
the  presumption  which  rises  against  the  former^ 

But  where  a  plaintiff  seeks  to  recover  under  an  accident  policy,  the 
insured  having  taken  his  own  life,  evidence  must  be  produced  of  the 
insanity  of  the  deceased,  at  the  time  of  his  death,  because  in  absence  of 
evidence  the  law  presumes  a  man  sane,"  and  the  burden  is  with  the  plain- 
tiff to  overcome  this  presumption.** 


»4  Wigmore  on  Evid.  2490-2511;  St^tU 
▼.  Hudtpeth  (1900)  159  Mo.  178;  60  S. 
W.  136. 

i*Bouvier't  Law  Diet,  Rawle't  3rd  cd. 

^StMuUrd  Life  Ins.  Co.  Thornton 
(1900)  100  Fed.  582,  40  C  C  A.  564, 
49  I«.  R.  A.  116. 

'^KeUey  t.  jBckton  (1832)  6  Pet  (U. 
S.)  622,  632.  8  I^  Ed.  523. 


"14  R.  C  I,.  1236;  Reynolds  t.  Cns- 
n€Uy  Co.,  (1918)  274  Mo.  1.  c.  96,  201 
S.  W.  1131. 

"MkIim/  Lift  Ins.  Co.  v.  Tsrry  (1872) 
15  WalL  580,  21  I^  Ed.  236;  Reynolds 
▼.  Cnsn^Uy  Co.,  snprn, 

^^Bineksiono  t.  Ins.  Co.  (1889)  74 
Mich.  592,  42  N.  W.  156.  3  L.  R.  A. 
486. 
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The  degree  of  insanity  necessary  to  make  self  destruction  accident- 
al* becomes  of  moment  In  jurisdictions  having  no  "suicide  statute"  a 
provision  avoiding  liability  "in  case  of  suicide"  is  construed  to  allow  re- 
covery where  deceased  was  insane.*  These  cases,  construing  such  a  pro- 
vision and  la3dng  down  a  test  as  to  when  deceased  was  sane  and  when 
insane  at  time  of  self-destruction  would  seem  to  furnish  a  guide. 

Suicide  raises  no  prestunption  of  insanity  nor  is  it  prima  facie  evi- 
dence of  insanity."  But  the  manner  of  the  act  and  all  its  circumstances 
may  be  considered  in  determining  the  question  of  insanity.* 

Not  every  degree  of  insanity  would  seem  to  be  sufficient*  Mental 
disorder  at  least  is  necessary.*  The  courts  of  this  country  have  followed, 
in  the  main,  either  the  English  rule  or  the  rule  of  the  Federal  Courts. 

The  English  cases  of  Borradaile  v.  Huntei^  and  of  Dormay  v.  Bor- 
radaUe^  stated  the  rule  to  be  that  the  deceased  must  be  of  so  unsound 
a  mind  as  to  be  unaware  that  his  act  will  lead  to  his  self  destruction.  It 
is  not  sufficient  that  he  was  incapable  of  recognizing  its  moral  obliquity. 
This  rule  seems  to  be  followed  in  New  York,*  Massachusetts,"*  Ver- 
mont,* and  Kentucky.*  To  the  rule  as  laid  down  in  New  York  and  Ver- 
mont" the  qualification  is  found  that  if  deceased  is  compelled  to  take 
his  own  life  by  an  irresistible  insane  impulse  his  act  is  not  intentional  stii- 
cide. 

The  rule  of  the  Federal  Courts  and  of  a  majority  of  the  states,*  tho 
somewhat  variant  in  terms  *  makes  the  test  upon  the  ability  of  the  in- 


^Accident  Ins,  Co.  v.  Crandel  (1886) 
120  U.  S.,  1.  c  531;  7  Sup.  Ct  685,  30 
I,.  Ed.  740. 

»Bigglow  V.  Ins.  Co.  (1876)  93  U.  S. 
284,  23  L.  Ed.  918;  Knickerbocksr  Ins. 
Co.  T.  Peters  (1875)  42  Mo.  414. 

^IVeed  V.  Mntual  Benefit  Life  Ins.  Co. 
(1877)  70  N.  Y.  561.  But  lee  Coffee  v. 
Home  Ins.  Co.,  3  Jonet  &  S.  314,  saying 
that  it  might  go  to  remove  the  presump- 
tion of  sanity.  The  question  of  insan- 
ity is  one  for  the  jury.  (95  U.  S.  223, 
24  L.  Ed.  433.)  Insanity  must  exist  at 
the  time  of  self  destruction  to  excuse 
suicide,  and  it  is  insufficient  to  show 
that  the  insured  was  insane  at  other 
times  (55  Ga.  103).  The  fact  that  a 
juror  considers  suicide  as  conclusive 
evidence  of  insanity  is  good  cause  for  a 
challenge  (2  Dill  572,  note). 

'^Ritter  v.  Mntnal  Life  Ins.  Co.  (1895) 
69  Fed.  505;  Grand  Lodge  Order  of 
Mntnal  Aid  v.  IVeitling  (1897)  168  lU. 
408,  68  Am.  St  Rep.  123,  48  N.  K.  59. 

*IV  Cooley's  Briefs  on  the  I«aw  of 


Insurance  3245. 
^Moore  v.  Conn.  Mntnal  Life  Ins.  Co. 

(1874)  3  Flipp.  36. 

"(1843)  5  Man.  &  G.  639,  44  B.  C  L. 
335. 

"(1848)  5  C  B.  380,  11  Jur.  231. 

**Von  Zandt  v.  Mntnal  Benefit  Life 
Ins.  Co.  (1873)  55  N.  Y.  169;  15  Am. 
St  Rep.  215. 

**Cooper  r.  Ins.  Co.  (1869)  102  Mass. 
227,  3  Am.  Rep.  551. 

'^Hathaway  v.  National  Life  Ins.  Co. 

(1875)  48  Vt  335. 

'^Masonic  Life  Assoc.  v.  Pollard's 
Gnardian  (1905)  89  S.  W.  219,  28  Ky. 
Law  Rep.  335. 

"(1875)  48  Vt  336. 

**84  Am.  St  Rep.  1.  c  547;  Vance  on 
Insurance  p.  521. 

"Conscience  and  will  overpowered. 
Knickerbocker  Life  Ins.  Co.  ▼.  Peters 
(1875)  42  Md.  414.  Act  free  from  all 
immorality  and  action  entirely  blame- 
less. Life  Assoc.  of  Am.  ▼.  Waller 
(1886)  77  Gti.  533.    Incapable  of  form- 
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sured  to  realize  the  moral  quality  of  his  act*  This  rule  has  been  fol- 
lowed in  Illinois,**  Michigan "  Indiana,**  Texas,**  Ohio,**  Washington,** 
and  Minnesota.**  Jurisdictions  following  this  rule  have  qualified  it  by 
holding  that  where  the  deceased  was  driven  by  an  irresistible  insane  im- 
pulse to  take  his  life,  it  was  not  intentional  suicide.** 

A  third  rule  has  been  adopted  in  a  few  jurisdictions  that  in  as  much 
as  suicide  is  a  criminal  act,  self  destruction  should  occur  while  there  is 
mental  capacity  to  form  a  criminal  intent  to  relieve  the  insurer  from  lia- 
bility.** This  test  would  seem  equivalent  to  the  Federal  rule.  A  man  un- 
conscious of  the  moral  consequences  and  effect  of  his  act  cannot  commit  a 
felony,  tho  he  may  take  his  life  with  the  set  purpose  of  doing  so  and 
conscious  of  the  physical  consequences. 

In  criminal  cases  Missouri  courts  have  adopted  knowledge  of  right 
and  wrong  as  the  test  of  insanity  which  will  form  a  defense,  tho  they 
have  specifically  rejected  the  uncontrollable  insane  impulse.** 

Where  an  insurer  has  not  contracted  for  liability  in  case  of  inten- 
tional injuries  a  construction  which  holds  an  injury  intentional  where 
there  was  a  knowledge  that  the  act  would  produce  the  result  may  be 
valid.  But  mental  unsoundness  rarely  attains  such  degree  tdat  the  suffer- 
er does  not  know  that  fire  will  bum,  knives  cut,  or  water  drown  him.  The 
intent  to  live  is  not  formed  on  the  knowledge  of  these  results  alone.  It 
is  as  complex  as  life.  The  consequences  of  suicide  to  'liimself,  his  char- 
acter and  his  family" — the  right  and  wrong  of  the  act  are  far  more  im- 
portant in  forming  the  intent.    Since  an  accidental  act  is  spoken  of  as 


ing  a  rational  judgment  with  regard  to 
self  destruction.  Hiatt  r.  Mutual  Life 
Ins,  Co.  (1873)  2  Dill.  572,  note. 

•(1872)  15  Wall.  580,  21  L.  Ed.  236. 

**JVew  Home  Life  Assoc.  v.  Hagler 
(1862)  29  III.  437. 

^Blackstone  ▼.  Standard  Life  Ins.  Co. 
(1889)  74  Mich.  592,  42  N.  W.  156,  3 
L.  R.  A.  486. 

^Michigan  Mutual  Life   Ins.  Co. 
Naugh  (1891)  130  Ind.  79,  27  N.  E.  393. 

**Mutual  Life  Ins.  Co.  v.  fValden 
(1894)  (Tex.  Civ.  App.)  26  S.  W.  1012. 

^SchultM  V.  Ins.  Co.  (1883)  40  Oh.  St. 
217. 

^Knapp  V.  Order  of  Pendo  (1905)  36 
Wash.  601,  79  Pac.  209. 

^Sckeffer  ▼.  Ins.  Co.  (1879)  25  Minn. 
534. 

^Ins.  Co.  ▼.  Terry  (1872)  15  Wall. 
580;  Knapp  Order  of  Pendo,  36 
Wadi.  601,  79  Pac.  209.  The  leading 
statement  of  the  rule  and  one  which  it 


often  used  verbatim  as  an  instruction,  is 
found  in  Ins.  Co.  v.  Terry,  supra.  In 
Ritter  v.  Ins.  Co.  (1895)  28  U.  S.  Ap. 
612,  70  Fed.  Rep.  954,  an  undersUnd- 
ing  of  the  moral  consequences  is  said  to 
be  such  understanding  as  a  sane  man 
would  have  of  the  effect  of  the  act  on 
himself,  his  character,  and  his  family,  and 
the  wrongfulness  of  it.  In  Manhattan  Life 
Ins.  Co.  ▼.  Broughton  (1883)  3  Sup.  Ct. 
99,  Judge  Gray  approves  the  Federal 
rule,  declaring  it  simpler  in  that  it  does 
not  involve  the  subtle  and  vexing  ques- 
tion of  how  much  the  exercise  of  will 
can  be  attributed  to  a  man  so  unsound 
mentally  that  he  cannot  distinguish  right 
from  wrong. 

^Phadenhauer  ▼.  Germania  Life  Ins. 
Co.,  (1872)  7  Heisk.  567,  19  Am.  Rep. 
623;  Bagtey  v.  Alexander,  East's  Notes, 
Case  79,  Moriey's  India  Dig.  352. 

'•State  V.  Pagels  (1887)  92  Mo.  300; 
State  V.  Riddle  (1912)  245  Mo.  451. 
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contrary  to  the  intent  it  would  seem  that  it  should  be  contrary  to  those 
elements  which  constitute  intent  and  it  is  submitted  that  when  insanity 
has  overthrown  the  knowledge  of  moral  consequences  and  of  right  and 
wrong,  self  destruction  is  not  in  any  just  sense  an  intentional  act,— but 
rather  is  contrary  to  intent  and  an  accident 

J.  A.  W. 

Prohibition— Right  o*  State  to  a  Chan<s  o*  Venub  From  Judge 
ON  Ground  o*  Prejudice.  State  ex  rel  Attorney  General  v.  John  G. 
Slated  This,  case  seems  to  be  the  first  instance  in  which  it  has  been  held 
in  Missouri  that  the  state  over  the  objection  of  the  defendant  may  take 
a  "change  of  venue"  in  a  criminal  case  on  the  ground  of  prejudice  of  the 
judge. 

.  This  was  a  proceeding  in  prohibition  in  which  it  was  sought  to  have 
a  preliminary  rule  made  permanent  restraining  the  judge  of  the  Circuit 
Court  of  Cole  County  from  exercising  further  jurisdiction  in  the  case  of 
State  V.  Scott'  Scott  was  charged  with  embezzlement  and  grand  lar- 
ceny. The  Attorney  General  at  the  direction  of  the  Governor  had  as- 
sumed control  of  the  prosecution.  Before  the  jury  was  impaneled  an  As- 
sistant Attorney  General  filed  an  affidavit  alleging  that  the  judge  was 
prejudiced  against  the  prosecution  and  particularly  against  attorneys 
conducting  the  case  for  the  state.  They  then  moved  that  a  different 
judge  be  called  to  preside  at  the  hearing  of  the  case  in  accordance  with 
section  5201  R.  S.  1909.*  The  court  overruled  the  motion.  Whereupon, 
application  was  made  to  the  Supreme  Court  for  a  writ  of  prohibition. 

Respondent  contended  that  irrespective  of  prejudice  the  state  is  not 
entitled  to  a  "change  of  venue"  in  a  criminal  case.  In  its  decision  the 
Supreme  Court  held  that  the  writ  of  prohibition  should  issue  to  prevent 
a  judge  who  was  prejudiced  against  the  prosecution  from  exercising  ju- 
risdiction. 

The  respondent  relied  on  section  22,  Art  2  of  the  Constitution* 
which  guarantees  to  the  accused  "a  speedy  trial  before  an  impartial  jury 
of  the  county,"  contending  that  this  clause  constituted  a  bar  to  the  state 


>(1919)  214  S.  W.  85. 

^Circuit  court  of  Cole  county,  Mistonri. 
Case  No.  1879. 

'*1f,  in  tnj  case,  the  judge  shall  be 
incompetent  to  sit,  for  tnr  of  the  cana- 
es  mentioned  in  section  5198,  and  no 
person  to  try  the  case  will  serre  when 
elected  at  such  special  judge,  the  judge 
of  such  court  shall  in  either  case  set 
the  case  down  for  trial  on  some  day  of 
the  term,  or  on  some  day  as  early  as 
practicable  in  Tacation,  and  notify  and 


request  another  circuit  or  criminal  judge 
to  try  the  case  x  x  x." 

*  "Righto  of  Accused  in  Criminal 
Prosecution — In  criminal  prosecutions 
the  accused  shall  have  the  right  to  ap- 
pear and  defend,  in  person  and  by  coun- 
sel; to  demand  the  nature  and  cause  of 
the  accusation;  to  meet  the  witnesses 
against  him  face  to  face;  to  have  proc- 
ess to  compel  the  attendance  of  witnesses 
in  his  behalf;  and  a  speedy,  public  trial 
by  an  impartial  jury  of  the  county." 
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from  a  "change  of  venue"  without  the  consent  or  against  the  objection  of 
the  accused  The  position  of  the  relator  was,  that,  without  denying  this 
proposition  on  the  question  of  a  change  of  venue  from  the  county,  it  did 
not  apply  to  a  change  from  the  judge. 

The  distinction  would  seem  obvious*  and  has  been  repeatedly  drawn 
in  Missouri.  Thus  it  is  proper  to  refuse  a  "change  of  venue,"  when  the 
statute  directs  the  calling  in  of  another  judge;*  or  to  refuse  a  transfer 
to  another  court  in  the  same  county  wherf  a  "change  of  venue"  is  di- 
rected.' 

Prom  the  language  of  section  5198  R.  S.  1909^  it  would  seem  rather 
obvious  that  no  distinction  is  intended  to  be  made  between  the  rights  of 
the  state  and  of  the  accused  when  the  ground  of  the  application  is  that 
the  judge  is  "in  anywise  interested  or  prejudiced."  By  expressly  men- 
tioning the  defendant  in  the  fourth  class  of  cases  in  which  a  judge  is 
deemed  incompetent,  the  logical  conclusion  is  that  the  legislature  intend- 
ed in  the  other  classes  to  grant  the  right  either  to  the  state  or  to  the  de- 
fendant This  conclusion  is  well  nigh  irresistible,  in  the  light  of  the  de- 
cision of  the  Supreme  Court  in  the  case  of  State  ex  rel  y,  IVear.*  In 
that  case  the  court  held  that  prohibition  would  issue  to  prevent  Judge 
Wear  from  exercising  jurisdiction  in  a  case  in  which  his  son  was  de- 
fendant 

The  question  which  would  seem  still  to  remain  open  is:  In  what 
manner  shall  the  fact  of  prejudice  and  bias  be  determined f  Is  it  suffi- 
cient that  the  prosecution  shall  make  an  affidavit  alleging  prejudice? 


*  "Venue,  a  neighborhood,  place  or 
county  in  which  an  injury  it  declared 
to  have  been  done,  or  fact  declared  to 
have  happened.  3  Bl.  Com.  294.  Ven- 
ue alto  denotet  the  community  in 
which  an  action  or  protecution  it 
brought  to  trial,  and  which  it  to  fur- 
niah  the  panel  of  jurora.  To  'change 
venue'  it  to  trantfer  the  caute  for  trial 
to  another  county,  or  dittrict"  Black't 
Law  Dictionary.  Mow  v.  Gardner 
(1851)  5  How.  Prac  (N.  Y.)  243;  Arm- 
strong V.  Emmet  (1897)  16  Tex.  Civ.  App. 
242,  41  S.  W.  87;  Sullivan  v.  HaU 
(1891)  86  Mich.  7,  48  N.  W.  646,  13 
I,.  R.  A.  556;  State  v.  McKmney  (1869) 
5  Nev.  194. 

•State  V.  Parker  (1888)  96  Mo.  382,  9 
S.  W.  728. 

^State  V.  O'Bryan  (1891)  102  Mo.  254, 
14  S.  W.  933. 

*"When  Judge  deemed  incompetent  to 
try  cate — when  any  indictment  or  crim- 


inal protecution  thall  be  pending  in  any 
circuit  court  or  criminal  court,  the  judge 
of  taid  court  thai!  be  deemed  incompe- 
tent to  hear  and  try  taid  caute  in  either 
of  the  following  catet:  Pirtt,  when  the 
judge  of  the  court  in  which  taid  caute 
it  being  tried  it  near  of  kin  to  the  de- 
fendant by  blood  or  marriage;  or,  tec- 
ond,  when  the  offente  charged  it  alleg- 
ed to  have  been  committed  again  tt  the 
pcrton  or  property  of  tuch  judge,  or 
tome  perton  near  of  kin  to  him  by  blood 
or  marriage;  or  third,  when  the  judge 
it  in  anywite  interetted  or  prejudiced, 
or  thall  have  been  countel  in  the  caute; 
or,  fourth,  when  the  defendant  thall 
make  and  file  an  affidavit,  tupported  by 
the  affidavit  of  at  leatt  two  reputable 
pertont,  not  of  kin  to  or  countel  for  the 
defendant,  that  the  judge  of  the  court  in 
which  taid  caute  it  pending  will  not  af- 
ford him  a  fair  trial." 
•(1895)  129  Mo.  619,  31  S.  W.  608. 
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Doubtless  in  such  circumstances  a  trial  judge  would  ordinarily  decline 
further  jurisdiction  and  would  exercise  his  right  to  call  in  another  judge 
or  call  a  special  election  under  section  5201  R.  S.  1909.  But  suppo^  the 
judge  denies  the  allegations  of  prejudice?  Is  it  contemplated  that  he 
shall  hear  evidence  and  determinine  the  fact  of  his  own  prejudice?  It 
would  not  seem  to  be  in  accord  either  with  the  dignity  of  a  judge  or 
with  fundamental  notions  of  justice  that  a  man  should  sit  in  judgment 
on  his  own  case."  In  the  fourth  class  of  cases  mentioned  in  section  5198 
R.  S.  1909  where  the  defendant  alleges  prejudice  of  the  judge  the  legis- 
lature has  determined  the  question  by  providing  the  exact  procedure.  The 
filing  of  the  affidavits  in  the  form  prescribed  by  the  statute  raises  no  issue 
of  fact  and  the  court  has  no  discretion."  In  the  first  three  classes  of 
cases  no  procedure  is  prescribed.  In  the  case  under  consideration  the  ap- 
plication for  a  writ  of  prohibition  alleged  that  the  circuit  judge  was 
prejudiced,  and  not  merely  that  the  prosecuting  officer  had  filed  an  af- 
fidavit alleging  prejudice.  On  this  allegation  an  issue  of  fact  was  formed 
and  tried  by  the  Supreme  Court  exercising  original  jurisdiction}*  The 
court  said: 

"Some  settled  propositions  as  forewords  are  apposite.  One  of  these 
is  an  axiom  of  the  common  law  wholly  applicatory  by  the  closest  analogy, 
which  runs  in  substance  that  no  man  ought  to  sit  in  judgment  on  his  own 
case.  The  other  is  that,  if  the  objection  of  prejudice  against  the  state  be 
raised  in  a  case,  such  objection  must  of  necessity  be  raised  by  the  sworn, 
elected,  prosecuting  officer  of  the  state;  that  is,  either  by  the  prosecuting 


*«See  State  v.  Jim  (1832)  3  Mo.  147; 
State  V.  Gates  (1855)  20  Mo.  401.  In 
State  V.  Witkerspoon  (1910)  231  Mo.  1. 
c  716  the  court  said:  "The  law  does 
not  contemplate  an  issue  of  fact  upon  an 
application  for  a  change  of  venue  on 
account  of  the  disqualification  of  the 
judge,  to  be  heard  and  determined  by 
the  judge  alleged  to  be  disqualified  and 
therefore,  the  evidence  offered  in  sup- 
port of  the  application,  together  with  the 
agreed  statement  of  facts,  were  not  prop- 
erly in  the  case  and  should  not  be  con- 
sidered. When  the  application  is  prop- 
erly made  and  supported  by  affidavit  as 
required  by  the  statute  the  judge  has  no 
discretion.  He  cannot  sit  in  judgment 
upon  the  question  of  his  own 
disqualification,  but  must  grant  the 
change  as  applied  for."  It  is  true  that 
in  this  case  the  application  was  made  by 
the  defendant  and  was  based  on  the 


fourth  class  of  cases  in  section  5198  R. 
S.  1909  in  which  the  legislature  has  pre- 
scribed the  method  of  making  the  ap- 
plication, but  the  reasoning  of  the  court 
would  seem  to  have  equal  application  in 
a  case  where  prejudice  and  bias  in  the 
trial  judge  were  alleged  by  the  state. 

^Staie  v.  WUherspoon  (1910)  231  Mo. 
706.  133  S.  W.  323;  State  v.  Spivey 
(1905)  191  Mo.  87,  90  S.  W.  81;  State 
V.  Thomas  (1888)  32  Mo.  App.  159. 
Contrai  State  v.  Sayers  (1875)  58  Mo. 
585  under  Act  of  1873. 

"Article  x.  Section  3  Constitution 
gives  to  the  Supreme  Court  power  to 
issue  original  writs.  Prohibition  was 
held  to  be  an  original  remedial  writ 
within  the  jurisdiction  of  the  Supreme 
Court  Thomas  v.  Mead  (1865)  36  Mo. 
232. 
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attorney  of  the  county  wherein  the  cause  is  pending,  or  by  the  Attorney 
General  of  the  State."" 

But  how  "raised"?  This  case  does  not  settle  the  point,  but,  in  the 
light  of  the  foregoing  statement  it  would  seem  that  the  filing  of  an  affida- 
vit by  the  prosecuting  officer  alleging  prejudice  should  leave  the  trial 
judge  no  discretion  except  to  determine  the  sufficiency  of  the  affidavit 
as  to  form.  If  this  is  not  true  it  would  follow  that  in  such  cases  the 
trial  judge  must  try  the  issue  of  his  own  prejudice.  If  he  finds  that  no 
prejudice  exists,  then  the  state  can  apply  for  a  writ  of  prohibition  to  the 
Supreme  Court  While  the  Supreme  Court  clearly  has  original  jurisdic- 
tion in  such  cases,  arising  out  of  its  inherent  supervisory  authority  over 
all  the  courts,  yet  is  it  contemplated  that  the  question  must  always  be  set- 
tled by  that  body?  And  if  so,  should  any  distinction  be  made  when  the 
allegation  of  prejudice  is  made  on  behalf  of  the  defendant  (under  the 
first  three  classes  specified  in  Sec  5198)  or  on  behalf  of  the  state? 


Jssss  £.  Marshau*. 


^State  0X  rel  Slai0  (1919)  214  S. 
W.  1.  c.  89. 
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Payment  of  Debt  to  Foreign  Repre- 
sentatives or  Heirs 


At  common  law  an  executor  or  administrator  has  no  author- 
ity to  administer  upon  any  property  of  the  deceased  the  situs  of 
which  is  without  the  state  of  his  appointment.  "Every  grant  of 
administration  is  strictly  confined  in  its  authority  and  operation 
to  the  limits  of  the  territory  of  the  government  which  grants  it, 
and  does  not  de  jure  extend  to  other  countries."  *  It  is,  there- 
fore, uniformly  held  that  the  domiciliary  representative  cannot 
proceed  to  a  foreign  state  and  in  his  official  capacity  maintain  an 
action  to  collect  the  assets  of  the  deceased  located  there.*  Each 


1.  Mr.  Justice  Story  in  Vaughn  v.  Northrup  (1841)  15  Pet.  1,  5. 

2.  Naylof^s  Adtnr.  v.  Moffatt  (1859)  29  Mo.  126;  Cabanne  Skin^ 
ker  (1874)  56  Mo.  357;  Gregory  v.  McCormick  (1895)  120  Mo.  657,  25 
S.  W.  565;  Sommer  v.  Franklin  Bank  (1904)  108  Mo.  App.  490,  83  S.  W. 
1025;  MUler  v.  Hoover  (1906)  121  Mo.  App.  568,  97  S.  W.  210.  Sec  also 
Beattie  Mfg.  Co,  v.  Gerardi  (1919)  214  S.  W.  (Mo.  Sup.)  189. 

Where,  however,  the  defendant  fails  to  object  to  die  prosecution  of 
the  suit  by  the  foreign  representative,  either  by  demurrer  or  answer,  he 
cannot  raise  the  question  on  appeal  May  v.  Burk  (1883)  80  Mo.  675; 
Gregory  v.  McCormick  (1893)  120  Mo.  657.  25  S.  W.  565;  Sommer  v. 
Franklin  Bank  (1904)  108  Mo.  App.  490,  83  S.  W.  1025;  BeattU  Mfg. 
Co.  v.  Gerardi  (1919)  214  S.  W.  (Mo.  Sup.)  189. 

The  rule  that  a  foreign  domiciliary  representative  cannot  sue  in 
Missouri  upon  a  claim  due  the  deceased  does  not  prevent  his  maintaining 
an  action  in  Missouri  upon  a  judgment  secured  by  him  in  his  representa- 
tive capacity  in  another  state,  the  judgment  debtor  having  moved  to  this 
state.  Hall  v.  Harrison  (1855)  21  Mo.  227;  Tittman  v.  Thornton  (1891) 
107  Mo.  500,  17  S.  W.  979.  It  is  said  in  the  latter  case  that  under  such 
facts,  the  foreign  representative  should  sue  in  his  own  name  as  trustee  of 
an  express  trust 

Likewise,  the  foreign  representative  can  sue  in  Missouri,  in  his  own 
name  upon  a  contract  made  with  him  as  such  representative.  Abbott, 
Admr.  V.  Miller,  Admx.  (1846)  10  Mo.  141;  Wolf  v.  Sun  Ins.  Co.  (1898) 
75  Mo.  App.  306. 

In  Richardson  v.  Busch  (1906)  198  Mo.  174,  188,  95  a  W.  894,  Val- 
liant,  J.  propounds  this  question:  "A  man  owns  a  farm  just  across  our 
line  in  Kansas  on  which  he  has  a  herd  of  cattle;  he  dies  and  an  admin- 
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sovereign  state  reserves  to  itself  the  power  to  grant  letters  of  ad- 
ministration which  shall  operate  exclusively  upon  all  assets  with- 
in its  jurisdiction. 

It  is  equally  true,  however,  that  the  personal  property  of  a 
decedent  passes  to  his  distributees  according  to  the  law  of  dwii- 
cile,  r^rdless  of  the  situs  of  such  property.*  Influenced  no 
doubt  by  this  principle,  the  great  weight  of  authority  is  to  the 
eflFect  that  the  domiciliary  executor  or  administrator  has  title  to 
all  of  the  personalty  of  the  decedent,  wherever  situated,  even 
though  he  cannot  maintain  an  action  for  the  foreign  assets.^  This 


istrator  is  appointed  and  qualified  in  Kansas  and  takes  possession  of  the 
estate ;  the  legal  title  to  Uie  herd  of  cattle  vests  in  the  Kansas  adminis- 
trator, but  some  one  leaves  the  gate  open  and  the  cattle  stray  across  the 
line  into  Missouri  and  some  one  here  takes  possession  of  them;  does 
the  act  of  the  cattle  in  straying  across  the  line  extinguish  the  title  of  the 
Kansas  administrator,  or  are  the  doors  of  our  courts  closed  against  him 
if  he  seeks  to  recover  his  own."  It  would  seem  clear  that  in  such  case 
where  the  Kansas  administrator  has  reduced  the  property  to  possession  in 
his  own  state,  the  courts  of  Missouri  would  be  open  to  him  to  protect  his 
title.  MUler  v.  Hoover  (1906)  121  Mo.  App.  568,  571-2,  97  S.  W.  210; 
HUl  V.  Barton  (1916)  194  Mo.  App.  325,  188  S.  W.  1105.  As  said  in 
Abbott,  Admr.  v.  MUler,  Admx.  (1846)  10  Mo.  141,  **A  valid  title  to 
property  acquired  in  one  country,  according  to  the  local  law,  will  be 
deemed  valid  and  respected  as  a  perfect  title  in  every  civilized  country." 

By  statute  (Sec  1737,  R.  S.  Mo.  1909)  a  foreign  executor  or  admin- 
istrator may  sue  in  Missouri  on  a  cause  of  action  which  has  accrued 
under  the  laws  of  another  state  where,  by  such  laws,  such  representative 
is  alone  authorized  to  maintain  the  suit.  See  Voris  v.  C.  M.  &  St,  P. 
Ry.  Co,  (1913)  172  Mo.  App.  125,  157  S.  W.  835. 

3.  The  Missouri  statute  to  this  effect  (Sec  260,  R.  S.  Mo.  1909) 
enacted  in  1845  (R.  S.  1845,  p.  102,  Sec.  19)  is  merely  declaratory  of  the 
common  law.  Richardson  v.  Lewis  (1886)  21  Mo.  App.  531;  Austin's 
Estate  (1897)  73  Mo.  App.  61.  66;  Comerford  v.  Coulter  (1899)  82  Mo. 
App.  362,  365;  Wyatt,  Admr.  v.  White  (1915)  192  Mo.  App.  .551,  557. 
183  S.  W.  1107. 

4.  McLain  v.  Parker  (1913)  88  Kan.  873,  131  Pac  153;  Compton's 
Admr.  V.  Borderland  Coal  Co,  (1918)  179  Ky.  695,  201  S.  W.  2Jd\Rand, 
Adm.  V.  Hubbard  (1842)  4  Met.  252,  258)  In  re  Washburn's  Estate 
(1891)  45  Minn.  242,  47  N-  W.  790;  In  re  Cape  May  &  D.  B.  N.  Co. 
(1881)  51  N.  J.  L.  78,  16  AtL  191;  Petersen  v.  The  Chemical  Bank  (1865) 
32  N.  Y.  21;  Schluter  v.  Bowery  Sav,  Bank  (1889)  117  N.  Y.'  125,  22  N. 
E.  572;  Harper  v.  Butler  (1829)  2  Pet.  239;  Williams  v.  Bllett  (1882) 
108  U.  S.  256,  2  S.  C.  641;  Owsley  v.  Central  Trust  Co,  (1912)  196  Fed. 
412,  418. 

Contra,  Murphy  Crouse  (1901)  135  Cal.  14,  66  Pac  971;  Walker  v. 
Welker  (1894)  55  lU.  App.  118,  122;  Dial  v.  Tappan  (1880)  14  S.  C.  573. 
And  see  Brown,  Jr.  v.  Smith  (1906)  101  Me.  545,  64  Atl.  915. 
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rule  is  stated  in  this  state  in  the  recent  case  of  State  ex  rel.  Aher- 
crombie  v.  Holtcamp,^  although  earlier  cases  incline  to  the  oppo- 
site view.* 

With  the  foregoing  rules  in  mind,  let  us  assume  that  a  non- 
resident of  this  state  dies  owning  a  note  made  by  a  resident  of 
this  state.  Can  the  local  debtor  safely  pay  his  debt  to  the  non- 
resident executor,  adbtninistrator  or  Iqgal  distributees  of  the  de- 
cedent's estate?  If  such  payment  be  made,  may  such  party  nev- 
ertheless be  compelled  to  account  for  such  debt  to  an  ancillary 
administrator  subsequently  appointed  in  Missouri? 

Payment  to  the  foreign  representative.  As  stated  above,  it 
is  generally  held  that  the  domiciliary  representative  has  title  to 
all  of  the  assets  of  the  deceased,  r^rdless  of  the  situs  thereof. 
It  should  follow  that  payment  by  a  local  debtor  to  such  repre- 
sentative constitutes  a  valid  discharge  of  the  indebtedness.  The 
fact  that  the  foreign  representative  could  not  institute  suit  in  this 
state  and  thus  enforce  payment  to  him  should  not  aflfect  the  sit- 
uation since  this  result  is  not  due  to  any  infirmity  in  the  foreign 
representative's  title  to  the  asset,  but  is  based  on  a  mere  personal 
incapacity  to  sue.^  The  situation  might  be  diflFerent,  of  course, 
if,  prior  to  the  payment,  an  ancillary  administrator  had  been  ap- 
pointed in  Missouri  and  the  local  debtor  informed  of  such  fact.' 
The  power  of  this  state  to  appoint  an  administrator  to  take 
charge  of  the  assets  in  this  jurisdiction  cannot  be  questioned.* 

5.  (1916)  267  Mo:  412.  421,  185  S.  W.  2Ul. 

6.  Naylof^s  Adnu  v.  Moffatt  (1859)  29  Mo.  126;  Crohn  v.  Clay 
County  State  Bank  (1909)  137  Mo.  App.  712,  118  S.  W.  498.  Sec  also 
McCarty  v.  Hall  (1850)  13  Mo.  480. 

7.  Williams  v.  BlUtt  (1882)  108  U.  S.  256,  2  S.  C.  641. 

8.  Sec  Maas  v.  German  Savings  Bank  (1903)  176  N.  Y.  377,  68  N. 
£.  658,  where  it  is  held  that  the  appointment  of  a  local  administrator 
prior  to  the  date  of  payment  to  the  foreign  administrator  is  immaterial 
if  the  local  debtor  did  not  have  knowledge  of  such  appointment  at  the 
time  he  made  such  payment.  In  Citigens  Nat,  Bank  v.  Sharp,  Admr. 
(1880)  53  Md.  521,  it  is  said  that  the  validity  of  the  payment  to  the  for- 
eign representative  is  dependent  upon  the  non-existence  of  local  adminis- 
tration. 

9.  The  situs  for  purposes  of  administration  of  simple  contract  debts 
and  of  promissory  notes  owing  by  residents  of  this  state  to  non-resident 
deceased  creditors  is  within  this  state.  McCarty  v.  Hall  (1850)  13  Mo. 
480;  In  the  Matter  of  Partnership  Bstate  of  Henry  Ames  &  Co,  (1873) 
52  Mo.  290;  Becraft  v.  Lewis  (1890)  41  Mo.  App.  546.  Likewise  a  judg- 
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If,  however,  prior  to  such  s^pointment,  the  local  debtor  pays  the 
domiciliary  representative  who  then  has  title  to  the  asset,  a  local 
administrator  subsequently  appointed  should  not  be  able  to  com- 
pel a  second  payment. 

The  great  weight  of  authority  supports  the  view  just  ex- 
pressed. It  is  generally  held  that  payment  to  the  domiciliary 
representative  is  valid  and  constitutes  a  discharge  of  the  debt.^® 
The  reasoning  of  the  courts  is  well  stated  in  In  re  IViUiams^ 
Estate}^  In  this  case  the  domiciliary  administrator  appointed  in 
Iowa  had  compromised  with  a  non-resident  corporation  a  cause 
of  action  for  the  negligent  killing  of  the  deceased,  the  accident 


ment  rendered  in  a  foreign  state  against  a  person  then  a  resident  of 
such  state,  but  now  a  resident  of  Missouri  has  upon  the  death  of  the 
plaintiff  a  situs  in  this  state  for  purposes  of  administration.  MUler  v. 
Hoover  (1906)  121  Mo.  App.  568,  97  S.  W.  210.  For  a  discussion  of  this 
case  see  20  Harvard  Law  Rev.  326. 

10.  Marcy  v.  Marcy  (1864)  32  Conn.  308.  320;  Selleck  v.  Rusco 
(1878)  46  Conn.  370;  Bull  v.  Fuller  (1889)  78  la.  20,  42  N.  W.  572; 
In  re  Williams'  Estate  (1906)  130  la.  553;  107  N.  W.  608;  Ames  v. 
Citisens  Nat.  Bank  (1919)  181  Pac  (Kan.)  564;  Fidelity  Trust  Co.  v. 
miliams  (1907)  32  Ky.  L.  R.  303,  105  S.  W.  952;  Compton's  Admr.  v. 
Borderland  Coal  Co,  (1918)  179  Ky.  695,  201  S.  W.  20;  Thorman  v. 
Broderick  (1900)  52  U.  Ann.  1298,  27  So.  735;  Citizens  Nat,  Bank  v. 
Sharp,  Admr.  (1880)  53  Md.  521;  Hutchins,  Adm.  v.  State  Bank  (1847) 
12  Met.  421;  Gardiner  v.  Thomdike  (1903)  183  Mass.  81,  66  N.  E.  633; 
Morrison  v.  Hass  (1918)  229  Mass.  514,  118  N.  E.  893;  In  re  Washburn's 
Estate  (1891)  45  Minn.  242,  47  N.  W.  790;  Dexter  y.  Berge  (1899)  76 
Minn.  216,  78  N.  W.  1111;  In  re  Cape  May  &  D.  B.  N.  Co.  (1881)  51  N. 
J.  L.  78,  16  At!.  191;  WUliams  v.  Storrs  (1822)  6  Johns.  Ch.  353.  357; 
Doohttle  I' lewis  (1823)  7  Johns.  Ch.  45.  49;  Parsons  v.  Lyman  (1859) 
112-113;  ScMuter  v.  Bowery  Sav.  Bank  (1889)  117  N.  Y. 
125,  22  N.  E.  572;  Maas  v.  German  Savings  Bank  (1903)  176  N.  Y.  377. 
68  N.  E.  658;  Gray's  Estate  (1887)  116  Pa.  St  256,  11  Atl.  66;  In  re 
Schinn's  Estate  (1895)  166  Pa.  St.  121,  30  Atl.  1026;  Amsden  v.  Daniel- 
son  (1895)  18  R.  I.  787,  31  Atl.  4;  State  to  use  of  Bank  of  Wayne  v. 
Fulton  (1898)  49  S.  W.  (Tenn.  Ch.  App.)  297;  Mackey  v.  Coxe  (1855) 
18  How.  100,  104;  WUkins  v.  Ellett  (1869)  9  Wall.  740;  idem  (1882) 
108  U.  S.  256,  2  S.  C.  641. 

In  Riley  MoseUy,  Admr.  (1870)  44  Miss.  37.  it  was  held  that 
where  a  resident  of  Mississippi  paid  his  debt  to  the  domiciliary  repre- 
sentative m  Tennessee,  both  parties  being  in  Tennessee  at  the  time  of 
payment,  the  debt  was  discharged  because  at  such  time  the  debtor  was 
subject  to  suit  in  Tennessee  since  he  was  personally  within  that  state. 
Cf.  Klein  V.  French  (1880)  57  Miss.  662,  669;  City  Savings  &  Trust  Co. 
V.  Branchiere  (1916)  111  Miss.  774,  72  So.  196. 

11.    (1906)  130  la.  553,  107  N.  W.  60a 
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having  taken  place  in  Michigan.  In  upholding  the  pa3rment  to 
^the  domiciliary  representative  (the  appellee)  the  court  said: 
"The  appellee,  as  principal  administrator,  took  title  at  once  to 
the  entire  personal  estate  of  the  deceased,  wherever  situated. 
True  his  letters  of  authority  did  not  entitle  him  to  go  into  a  for- 
eign state  and  enforce  his  rights  by  action  in  the  courts,  but  they 
did  authorize  him  to  take  possession  of  the  assets  of  the  estate 
wherever  found,  if  he  could  do  so  peaceably,  and  to  receive  pay- 
ment of  debts  and  claims  due  to  the  estate  wherever  the  same 
was  voluntarily  made,  and  his  quittance  or  discharge  given  there- 
for was  valid  against  the  claim  of  an  ancillary  administrator 
subsequently  appointed." 

A  few  courts  have  held,  however,  that  payment  to  a  for- 
eign representative  is  without  legal  eflfect.**  The  Missouri  deci- 
sions, while  not  in  accord,  seem  to  incline  to  the  latter  view.  The 
cases  will  be  stated  in  their  chronological  order. 

Bartlett  v.  Hyde}*  One  Garrett  who  apparently  was  a  resi- 
dent of  Kentucky,  died  in  Missouri  and  certain  money  belonging 
to  him  came  into  the  defendant's  possession.  The  plaintiflF  was 
appointed  administrator  in  this  state  on  November  9th,  and  three 
days  later  an  administrator  was  appointed  in  Kentucky.  In  an 
action  brought  by  the  Missouri  administrator  to  recover  the 
money  left  by  the  deceased,  the  defendant  offered  to  prove  that 
he  had  paid  the  Kentucky  aidministrator  and  that  all  of  the  ex- 
penses of  the  last  illness  were  paid.  The  lower  court  refused  to 
admit  such  evidence  and  judgment  was  rendered  for  the  plaintiff. 
The  ruling  was  affirmed  <Mi  appeal.  The  court  seemed  to  disre- 
gard the  fact  that  payment  had  been  made  to  the  legal  represen- 
tative of  the  deceased's  estate  and  treated  the  case  as  if  the  de- 
fendant had  endeavored  to  make  distribution  of  the  decedent's 
assets  without  administration.  This,  the  court  said,  could  not  be 

12.  Ferguson  v.  Mortis  (1880)  67  Ala.  389,  395;  Bquitable  Life  As- 
surance Soc.  V.  Vogefs  Executrix  (1884)  76  Ala.  441,  447;  Walker  v. 
Welker  (1894)  55  111.  App.  118;  Young,  Adm.  v.  O^Neal  (1855)  3  Sneed 
(Tenn.)  55;  Vaughn  v.  Barret  (1833)  5  Vt  333.  In  McCully  v.  Cooper 
(1896)  114  CaL  258,  46  Pac  82  and  in  Klein  v.  French  (1880)  57  Miss. 
662,  6iS9,  it  is  said  that  payment  to  a  foreign  representative  may  be  good 
if  there  be  no  local  creditors  and  no  local  administration. 

13.  (1834)  3  Mo.  490. 
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done.  It  should  be  noted  that  in  this  case  an  administrator  had 
been  appointed  in  Missouri  before  the  defendant  paid  the  dom- 
iciliary representative.  Since  the  defendant  did  not  plead  or 
offer  to  prove  that  he  made  his  payment  in  ignorance  of  the  ap- 
pointment in  this  state,  it  may  perhaps  be  inferred  that  he  had 
knowledge  of  such  appointment  prior  to  such  payment. 

Crohn  v.  Clay  County  State  Bank.^^  A  resident  of  Iowa 
died  leaving  two  deposits  in  Missouri  banks — one  in  Jackson 
County  and  the  other  in  the  defendant  bank  in  Qay  G)unty. 
About  a  month  after  the  date  of  death,  the  defendant  paid  the 
domiciliary  administrator  in  Iowa  the  sum  on  deposit  in  defend- 
ant's bank.  Shortly  thereafter  the  public  administrator  of  Jack- 
son County  was  appointed  administrator  of  the  decedent's  estate, 
and,  after  collecting  the  deposit  in  the  Jackson  County  bank,  filed 
suit  against  defendant  for  the  account  paid  by  it  to  the  Iowa  ad- 
ministrator. There  was  no  showing  that  tiie  deceased  owed 
any  debts  in  Missouri.  The  Kansas  City  Court  of  Appeals  held 
that  notwithstanding  the  defendant's  prior  payment,  the  plaintiff 
was  entitled  to  recover.  The  decision  was  rested  on  the  ground 
that  the  Iowa  administrator  had  no  title  to  the  Missouri  assets. 

Troll  v.  Landgraf}^  A  resident  of  Illinois  died  owning 
n^tiable  promissory  notes  made  by  residents  of  Missouri  and 
secured  by  deeds  of  trust  on  Missouri  real  estate.  The  Illinois 
administrator  distributed  these  notes  among  the  heirs.  Prior  to 
final  settlement,  however,  the  public  administrator  of  St.  Louis 
filed  notice  that  he  had  taken  charge  of  the  estate  of  the  deceased 
in  Missouri,  and  made  demand  upon  the  Illinois  administrator 
for  the  notes  in  question.  The  latter,  "as  a  son  and  one  of  the 
heirs  at  law"  of  the  decedent,  filed  a  petition  in  the  Probate 
Court  of  the  City  of  St.  Louis  to  set  aside  and  vacate  the  au- 
thority of  the  public  administrator  to  administer  upon  any  part 
of  the  estate.  It  was  held  by  the  St.  Louis  Court  of  Appeals  that 
the  public  administrator  had  no  right  to  take  charge  of  the  estate; 
that  under  the  facts  the  property  was  not  left  "in  a  situation 
exposed  to  loss  or  damage"  or  "liable  to  be  injured,  wasted  or 

14.  (1909)  137  Mo.  App.  712,  118  S.  W.  498. 

15.  (1914)  183  Mo.  App.  251.  168  S.  W.  268. 
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lost"  and  that,  therefore,  the  statute**  did  not  authorize  admin- 
istration by  the  public  administrator. 

Bell  V.  Fanners  &  Traders  Banky  A  resident  of  Iowa  died 
leaving  a  deposit  in  the  defendant  bank  in  Missouri.  No  admin- 
istrator being  appointed,  the  defendant  paid  the  account  to  the 
heirs  at  law,  part  of  whom  lived  in  Missouri  and  part  in  Iowa. 
Thereafter  the  plaintiflF  was  appointed  administrator  in  Mis- 
souri, and  instituted  this  action  to  collect  the  account  The 
plaintiff's  contention  was  that  administration  was  necessary 
before  the  heirs  of  the  decedent  could  acquire  any  title  to  the 
account,  and  that  the  defendant's  payment  to  the  heirs  afforded 
it  no  protection  whatever.  The  St.  Louis  G>urt  of  Appeals 
rejected  this  view  and  held  that  in  the  absence  of  any  debts  the 
heirs  could,  without  administration,  distribute  among  themselves 
the  assets  of  the  deceased. 

TroU  V.  Third  National  Bank  of  St.  Louis}*  The  public 
administrator  of  St.  Lotiis  county  filed  a  petition  ailing  that 
one  Lucia  M.  Laird,  a  resident  of  Illinois,  died  owning  thirty- 
three  shares  of  Stock  in  the  defendant  bank,  the  stock  certificate 
being  in  the  possession  of  the  executrix  in  Illinois ;  that  plaintiff, 
as  ancillary  administrator  appointed  in  this  state,  had  title  to  the 
stock  and  was  entitled  to  all  dividends  declared  thereon  since  the 
date  of  death  of  the  stockholder.  The  prayer  was  that  the  de- 
fendant be  ordered  to  deliver  to  the  plaintiff,  as  administrator,  a 
certificate  for  the  stock,  and  to  pay  to  the  plaintiff  all  dividends 
declared  since  the  stockholder's  death.  The  defendant  bank  de- 
murred to  the  petition.  The  Supreme  Court  held  (the  decision 
being  in  banc)  that  the  demurrer  should  be  overruled.  Inas- 
much as  there  were  assets  in  this  state,**  the  court  held  that  the 

16.  Sec  302,  R.  S.  Mo.  1909. 

17.  (1915)  188  Mo.  App.  383,  174  S.  W.  196. 

18.  (1919)  211  S.  W.  (Mo.  Sup.)  545.  This  decision  is  followed 
without  discussion  in  the  very  recent  cases  of  Troll  v.  Third  National 
Bank  (1919)  216  S.  W.  (Mo.  Sup.)  922;  Troll  v.  United  Railways  Co, 
(1919)  216  S.  W.  (Mo.  Sup.)  923;  Troll  v.  National  Bank  of  Commerce 
(1919)  216  S.  W.  (Mo.  Sup.)  923. 

19.  The  situs  for  purposes  of  administration  of  stock  in  a  Missouri 
corporation  is  within  the  state,  regardless  of  the  domidl  of  the  owner. 
Richardson  v.  Busch  (1906)  198  Mo.  175.  95  S.  W.  894.    The  contrary 
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public  administrator  had  authority  to  administer  thereon.  The 
case  of  Troll  v.  Landgraf,  supra,  holding  that  the  public  adminis- 
trator was  not  authorized  to  act  under  the  statute  because  the 
property  in  this  state  was  being  properly  cared  for  and  was  not 
actually  in  danger,  was  not  cited,  but  the  decision  was  in  eflfect 
rejected  for  the  court,  in  construing  the  statute  said,  "Any  estate 
with  no  administrator  to  look  after  it  is  exposed  to  loss.  We 
think  this  clause  clearly  authorized  the  public  administrator  to 
act."*®  The  court  did  not  attempt  to  distinguish  between  the 
stock  in  the  defendant  bank  and  the  dividends  thereon  declared 
since  the  decedent's  death  and  paid  to  the  foreign  executrix.  The 
ruling  in  Crohn  v.  Clay  County  State  Bank,  supra,  which  would 
require  a  second  payment  to  the  local  administrator  was,  there- 
fore, tacitly  approved. 

The  foregoing  cases  seeim  to  be  the  only  ones  in  this  state  hav- 
ing a  direct  bearing  upon  this  subject.  No  two  of  them  approach 
the  question  from  quite  the  same  angle,  and  each  stands  prac- 
tically alone  so  far  as  relying  upon  the  others  is  concerned. 
While  Crohn  v.  Clay  County  State  Bank  deals  with  the  question 
most  directly,  this  decision  has  been  cited  but  once  since  it  was 
rendered,  and  then  not  on  the  point  under  discussion.  None  of 
the  four  earlier  cases  is  referred  to  in  Troll  v.  Third  National 
Bank, 

The  ruling  in  Crohn  v.  Clay  County  State  Bank  has  resulted 
in  considerable  hardship  in  many  cases  where  non-residents 

rule  prevails  in  Kansas  where  it  is  held  that  the  situs  of  stock  in  a  cor- 
poration of  that  state  is  at  the  domicil  of  the  deceased  stocldiolder.  In  re 
Miller's  Estate  (1913)  90  Kan.  819,  136  Pac.  255. 

20.  The  languagre  quoted  from  Troll  v.  Third  National  Bank  is 
squarely  opposed  to  the  reasoning  in  Troll  v.  Landgraf,  referred  to  above. 
In  the  latter  case  the  St.  Louis  Court  of  Appeals  said:  "We  think  it 
altogether  absurd  to  say  that  there  was  property  of  tiie  deceased  left  in 
this  state  exposed  to  loss  or  damage.  The  situation  was  one  entirely 
agreeable  to  those  in  interest  and  there  was  no  occasion  whatsoever  for 
the  public  administrator  or  anyone  else  to  interfere."  For  a  discussion 
of  the  Missouri  statute  by  Cooley,  C.  J.,  see  Reynolds  v.  McMullcn 
(1885)  55  Mich.  568,  22  N.  W.  41. 

As  to  the  right  of  the  public  administrator  to  administer  upon  per- 
sonalty brought  into  the  state  after  the  decedent's  death  see  McCabe  v. 
Lewis  (1882)  76  Mo.  296;  Turner  v.  Campbell  (1907)  124  Mo.  133,  101 
S.  W.  119;  HUl  V.  Barton  (1916)  194  Mo.  App.  325,  188  S.  W.  1105. 
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have  died  leaving  deposits  in  Missouri  banks  or  owning  other 
assets  situated  in  this  state.  If  die  local  debtor  cannot  safely  pay 
the  domiciliary  representative  of  the  decedent's  estate,  ancillary 
administration  in  Missouri  becomes  a  necessity.  This  frequent- 
ly entails  expense  and  delay  out  of  alt  proportion  to  the  amount 
involved.  Whether  or  not  the  decision  is  correct  on  principle  is, 
therefore,  a  natural  inquiry. 

The  court  in  the  Crohn  case  states  that  its  decision  is  jus- 
tified "by  the  duty  which  a  state  owes  its  own  citizens  who  may 
be  creditors,  as  well  as  to  itself  in  the  way  of  taxation."  So 
far  as  the  latter  point  is  concerned,  it  should  not  be  entitled  to 
great  weight.  This  state  has  the  unquestioned  right  to  enact  any 
legislation  necessary  to  enable  it  to  collect  taxes  upon  the  prop- 
erty of  non-resident  decedents  located  in  this  jurisdiction,  and, 
within  the  last  few  years,  it  has  exercised  this  right.  Section  11 
of  the  Inheritance  Tax  Law**  imposes  severe  penalties  upon  any 
resident  who  pays  a  debt  or  delivers  property  to  the  foreign  repre- 
sentatives of  a  decedent's  estate  without  giving  notice  to  the 
proper  officials  and  either  securing  their  consent  to  such  payment 
or  delivery  or  retaining  an  amount  sufficient  to  pay  any  tax  which 
may  be  assessed.  In  view  of  this  l^slation,  it  is  certainly  no 
longer  necessary  to  hold  that  pa)mient  to  the  foreign  representa- 
tive is  ineffective  because  a  different  view  might  result  in  the 
debt's  escaping  taxation  in  this  state.  The  simple  and  direct 
way  to  insure  the  collection  of  any  taxes  due  lies  in  compelling 
the  local  debtor  to  see  that  such  taxes  are  paid,  not  by  holding 
that,  after  the  local  debtor  has  paid  the  foreign  representative, 
such  payment  is  without  effect. 

The  other  ground  given  for  the  decision  in  Crohn  v.  Clay 
County  State  Bank  is  that  the  duty  which  a  state  owes  its  own 
citizens  who  may  be  creditors  of  the  non-resident  decedent  re- 
quires the  holding  that  payment  to  the  foreign  representative  be 
deemed  ineffective.  Under  this  reasoning,  since  pa)mient  to  a 
/local  administrator  is  granted  in  order  to  protect  local  creditors, 
it  would  seem  that  the  existence  of  such  creditors  should  be  a 

21.  (1909)  137  Mo.  App.  712,  715,  118  S.  W.  498. 

22.  Laws  of  Missouri,  1917,  p.  119. 
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prerequisite  to  the  appoinDment  of  an  administrator.  This, 
however,  is  not  the  law  in  this  state.  The  existence  of  local 
creditors  is  immaterial,**  the  decisive  factor  being  the  existence 
of  assets  within  the  state."  In  the  Crohn  case  for  instance  it  did 
not  appear  that  there  were  any  creditors  of  the  deceased  in  this 
state. 

In  actual  practice  there  is  no  necessity  for  the  rule  in  order 
to  protect  possible  domestic  creditors.  If  there  are  such  creditors 
and  they  desire  local  administration  upon  any  asset  within  the 
state  they  should  procure  the  s^pointment  of  an  administrator 
and  should  advise  any  local  debtor  of  such  appointment  before 
the  latter  pays  his  debt  to  the  non-resident  domiciliary  representa- 
tive. If  such  an  appointment  has  not  been  made,  or  if  it  has 
been  made  but  the  local  debtor  has  not  been  informed  of  such 
fact,  payment  by  the  latter  to  the  domiciliary  representative 
should  be  sustained.  Under  such  circumstances  the  debtor  has 
not  only  paid  the  person  whom  he  naturally  would  pay  under 
the  circumstances,  but  he  has  paid  the  person  who,  under  the 
great  weight  of  authority,  had  actual  title  to  the  asset.*"  Such 
pa3mient  should  constitute  a  valid  discharge  of  the  indebtedness. 
A  local  creditor  of  the  non-resident  decedent  is  put  to  no  great 


23.  Richardson  v.  Busch  (1906)  198  Mo.  174.  95  S.  W.  894;  Troll  v. 
TfUrd  National  Bank  (1919)  211  S.  W.  (Mo.  Sup.)  545;  Becraft  v. 
Lewis  (1890)  41  Mo.  App.  546. 

24.  Sec  the  foregoing  authorities  cited  under  note  23.  Sec  also 
MUler  V.  Hoover  (1906)  121  Mo.  App.  568,  97  S.  W.  210;  Turner  v. 
CampbeU  (1907)  124  Mo.  App.  133,  101  S.  W.  119. 

If  the  decedent  left  assets  within  the  state  then,  it  is  said  by  many 
courts,  administration  is  necessary  to  protect  possible  creditors,  there 
being  no  sure  way  of  determining  whether  or  not  creditors  exist  excerpt 
through  administration.  Becraft  v.  Lewis  (1890)  41  Mo.  App.  546; 
Crohn  v.  Clay  County  State  Bank  (1909)  137  Mo.  App.  712,  118  S.  W. 
498;  McCully  v.  Cooper  (1896)  114  Cal.  258.  46  Pac.  82;  Brown,  Jr.  v. 
Smith  (1906)  101  Me.  545.  64  Atl  915;  Mansfield  v.  McFarland  (1902) 
202  Pa.  173,  51  Atl.  763.  This  argument  was  well  answered  in  Bell  v. 
farmers  &  Traders  Bank  (1915)  188  Mo.  App.  383,  174  S.  W.  196,  dis- 
cussed above,  where  the  court  said :  "It  is  true  that  it  is  not  possible  to 
know  with  certainty  that  the  deceased  left  no  debts,  but  it  is  sufficient  on 
that  score  if  none  have  appeared  and  that  the  adminisration  is  not  had  in 
order  to  enable  a  creditor  to  reach  the  assets." 

25.  See  cases  cited  under  note  4. 
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hardship  if  he  be  required  to  prove  up  his  claim  at  the  domicile 
of  his  debtor.** 

It  has  been  held  in  Missouri  that  a  local  administrator  who 
collects  an  account  due  the  estate  by  a  non-resident,  is  chargeable 
for  such  asset  as  administrator,  and  not  merely  as  trustee.*^ 
This  in  itself  is  a  dear  recognition  of  the  right  of  a  d<xniciliary 
representative  to  collect  the  personal  assets  of  the  decedent  wher- 
ever they  may  be  situated.  And  the  general  rule  that  such  rep- 
resentative has  Itgdl  title  to  all  of  the  assets  has  been  stated 
recently  by  the  Supreme  Court.**  To  hold  that  payment  to  such 
representative  is  valid  would  be  the  logical  consequence  of  these 
decisions. 

The  decisions  in  Bartlett  v.  Hyde,  Crohn  v.  Clay  County 
State  Bank  and  Troll  v.  Third  National  Bank  may  find  some 
support  upon  the  technical  ground  that  the  plaintiff's  right  to 
the  asset  sued  for  could  not  be  challenged  in  a  collateral  proceed- 
ing.  This  principle  was  relied  upon  in  the  last  mentioned  case 


26.  No  distinction  should  be  made  between  payment  to  an  executor 
and  payment  to  an  administrator.  At  common  law  title  to  a  decedent's 
personalty  vested  in  his  executor  by  force  of  the  will  while  an  admin- 
istrator's authority  was  derived  from  his  appointment.  See  Ellis  Bllis 
(1905)  1  Ch.  613;  Marcy  v.  Marcy  (1864)  32  Conn.  308;  Wilson  v.  Wil- 
son (1873)  54  Mo.  213;  32  Harvard  Law  Review  315,  318-319.  In  Stagg 
V.  Green  (1871)  47  Mo.  500,  it  is  said  that  this  distinction  has  not  been 
adopted  in  the  United  States  and  that  here  even  an  executor  does  not 
derive  his  power  solely  from  the  will,  but  rather  from  the  court  appoint- 
ing him. 

27.  McPike  McPike  (1892)  111  Mo.  216,  230,  20  S.  W.  12.  See 
also  State  to  use  of  Bank  of  Wayne  v.  Fulton  (1898)  49  S.  W.  (Tenn. 
Ch.  App.)  297,  301. 

28.  State  ex  rel  Abercrombie  v.  Holtcamp  (1916)  267  Mo.  412,  185 
S.  W.  201.  In  Morton  v.  Hatch  (1873)  54  Mo.  4(».  a  legatee  of  a  Ken- 
tucky testator  was  allowed  to  sue  upon  a  debt  owed  the  deceased  by  a 
resident  of  this  state.  The  court  held  that  since  administration  had 
been  effected  in  Kentucky,  the  legatee  had  title  to  the  asset.  This  ruling 
implies  the  recognition  of  the  domiciliary  representative's  right  to  admin- 
ister upon  all  of  the  decedent's  assets,  wherever  situated. 

29.  Troll  v.  Third  National  Bank  (1919)  211  S.  W.  (Mo.  Sup.)  545, 
and  cases  cited;  Green  Tittman  (1894)  124  Mo.  372,  27  S.  W.  391; 
Meyer  v.  Nischwitz  (1917)  198  Mo.  App.  101,  199  S.  W.  442.  Where, 
however,  the  appointment  is  coram  non  judice  and  void,  the  validity  of 
vl^..?pPSi5^^*  subject  to  coUateral  attack.  Wright  v.  Hetherlin 
<1919)  209  S.  W.  (Mo.  Sup.)  871. 
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and  is,  of  course,  a  well  settled  rule.**  In  Richardson  v.  Cole,^'* 
however,  it  was  clearly  held  that  where  the  facts  showed  that 
an  administrator  was  not  equitably  entitled  to  the  asset  in  con- 
troversy, the  defendant  could  plead  and  prove  such  facts  and 
that  they  constituted,  not  a  collateral  attack  on  the  adminis- 
trator's title  or  power,  but  an  equitable  defense  to  the  action.*' 
Likewise,  it  has  been  held  that  where  suit  is  brought  by  the  local 
administrator  for  an  asset  situated  without  the  state,  such  fact 
may  be  shown  as  a  bar  to  the  action.**  Under  this  reasoning, 
it  might  well  be  held  that  where  a  local  debtor  has  in  good  faith 
paid  the  domiciliary  representative,  such  fact  may  be  set  up  in 
a  suit  by  an  ancillary  administrator  to  show  first,  an  equitable 
defense,  and  secondly,  that  there  was  no  asset  within  the  state 
at  the  time  suit  was  instituted. 

Payment  to  the  heirs  or  distributees.  The  foregoing  dis- 
cussion has  been  confined  to  a  payment  made  by  a  local  debtor 
to  a  non-resident  domiciliary  executor  or  administrator.  Sup- 
pose that  such  payment  be  made  direct  to  the  non-resident  heirs 
or  distributees  of  the  decedent's  estate.  Does  a  payment  of  this 
kind  stand  on  the  same  basis  as  pa)rment  to  the  legal  representa- 
tive of  the  decedent's  estate  ? 

In  Bell  V.  Farmers  &  Traders  Bank,^^  discussed  above,  the 
court  held  that  payment  to  the  heirs  of  the  non-resident  decedent 
constituted  a  defense  to  an  action  brought  by  a  local  adaninistra- 
tor  subsequently  appointed.  To  the  administrator's  contention 
that  he  had  succeeded  to  the  title  to  all  of  the  deceased's  assets 
in  this  state,  the  court  answered  that  the  distributees  at  all  times 
had  the  equitable  title  to  the  personalty  of  a  decedent,  and  that 
where,  as  here,  he  left  no  debts  and  a  distribution  had  been  ef- 
fected without  administration,  such  distribution  should  not  be  set 
aside  in  favor  of  an  administrator  who  would  be  but  a  dry  trus- 
tee of  the  assets  for  the  distributees. 

It  is  difficult  if  not  impossible  to  reconcile  the  rulings  in 

30.  (1901)  160  Mo.  372,  379-380,  61  S.  W.  182. 

31.  To  the  same  effect  see  Bell  v.  Partners  &  Traders  Bank  sutra 

32.  Richardson  v.  Busch  (1906)  198  Mo.  174,  95  S.  W.  894. 

33.  (1915)  188  Mo.  App.  383,  174  S.  W.  196. 
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Bell  V.  Farmers  &  Traders  Bank  and  Crohn  v.  Clay  County  State 
Bank,  In  the  former  case  payment  by  a  Missouri  debtor  to  the 
heirs  of  the  non-resident  decedent  is  held  good,  while  in  the  lat- 
ter case  pa)rment  to  the  domiciliary  administrator  of  the  deceased 
is  held  ineffective.  The  title  of  non-resident  heirs  to  personal 
prc^rty  situated  in  Missouri  is  certainly  not  superior  to  the 
title  of  a  l^^ly  appointed  domiciliary  executor  or  administrator. 
A  court  which  would  uphold  a  payment  to  the  former  would  do 
likewise  in  the  case  of  payment  to  the  latter.  The  two  decisions 
seem  to  represent  conflicting  views  of  the  two  courts  which  ren- 
dered them. 

Can  the  ruling  in  Bell  v.  Farmers  &  Traders  Bank  be  sus- 
tained? The  general  rule  is,  of  course,  that  title  to  personal 
property  passes,  upon  the  owner's  death,  to  his  executor  or  ad- 
ministrator, and  not  to  his  heirs  or  distributees.  Thus  the  for- 
mer alone  can  sue  for  the  property  or  for  an  injury  thereto,'* 
and  this  is  true  even  though  the  deceased  left  no  debts  and  the 
claimant  is  the  sole  distributee.**  The  heirs  can  only  secure  title 
through  administration.  It  has  been  said  that  ''administration 
is  justifiable  if  for  no  other  reason  than  to  transfer  the  title." 
Under  this  reasoning  it  would  follow  that  the  decision  in  the  Bell 
case  was  erroneous ;  that  payment  to  the  decedent's  heirs  or  dis- 
tributees cannot  discharge  the  indebtedness  and  is  wholly  without 
effect  since  the  legal  representative  alone  has  title  to  the  asset. 

There  are,  however,  important  qualifications  of  the  fore- 
going rules.  The  title  of  an  executor  or  administrator  is  not 
absolute  but  exists  primarily  for  two  purposes :  to  pay  the  debts 
of  the  deceased  and  to  distribute  the  estate  among  the  parties  en- 
titled thereto.   The  representative  is  in  effect  a  trustee  for  the 

34.  State  to  use  of  Coste  v.  Fulton  (1864)  35  Mo.  323;  Smith  v. 
Denny  (1865)  37  Mo.  20,  23;  Vastine  v.  Dinan  (1868)  42  Mo.  269,  272; 
Green  v.  Tittman  (1894)  124  Mo.  372.  27  S.  W.  391;  State  ex  rel  Houn- 
som  V.  Moore  (1885)  18  Mo.  App.  406.  411;  Becraft  v.  Lewis  (1890)  41 
Mo.  App.  546;  McMUlan  W acker  (1894)  57  Mo.  App.  220;  Jacobs  v. 
Moloney  (1896)  64  Mo.  App.  270;  People's  Savings  Bank  v.  Hoppe 
(1908)  132  Mo.  App.  449,  111  S.  W.  1190. 

35.  Adey  Adey  (1894)  58  Mo.  App.  408.  Sec.  however,  Mahoney 
V.  Nevins  (1905)  190  Mo.  360,  88  S.  W.  731. 

36.  Becraft  v.  Lewis  (1890)  41  Mo.  App.  546,  553. 
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creditors  and  distributees.  The  latter  are  the  equitable  owners  of 
the  property.*^  G)nsequently  it  is  held  that  where  the  debts  of 
the  estate  are  paid,  the  heirs,  prior  to  an  order  of  distribution, 
may  institute  suit  against  an  administrator  for  breach  of  his 


More  than  this,  it  is  now  established  in  this  state  that 
under  certain  circumstances  title  to  personalty  may  be  acquired 
by  the  distributees  without  administration.  In  the  leading  case 
on  this  point,  Richardson  v.  Cole,^  one  Lillie  Fagin  died  intestate 
owning  certain  personalty  in  the  possession  of  the  defendant 
Cole.  All  of  the  heirs  of  the  deceased  made  a  written  assign- 
ment of  their  respective  interests  in  the  estate  to  a  sister  of  the 
decedent  and  authorized  Cole  to  deliver  the  proprty  to  said  sis- 
ter. This  Cole,  the  defendant,  did.  Twelve  years  later  the  pub- 
lic administrator  took  out  letters  on  the  estate  and  instituted 
suit  against  Cole  and  the  decedent's  sister  to  recover  the  prop- 
erty which  was  in  Cole's  hands  at  the  time  of  the  deceased's 
death.  It  was  held  that  the  plaintiff  could  not  recover.  While 
recognizing  the  rule  that  an  administrator  has  the  legal  title  to 
the  personalty  owned  by  his  intestate,  the  court  held  that  the 
equitable  title  was  at  all  times  in  the  heirs  or  distributees  and 
that  where,  as  here,  there  were  no  debts,  and  distribution  had 
been  effected  many  years  before,  an  equitable  defense  was 
presented  to  the  administrator's  claim. 

The  decision  in  Richardson  v.  Cole  is  supported  by  a  num- 
ber of  cases  wherein  the  courts  of  this  state  have  recognized  the 
title  of  the  heirs  or  distributees  of  a  decedent  without  adminis- 
tration on  the  property.*®  In  McDowell  v.  Orphan  School,*^  the 

37.  Stagg  Green  (1871)  47  Mo.  500,  501;  Stagg  v.  Linnenfelser 
(1875)  59  Mo.  336,  341;  Richardson  v.  Cole  (1901)  160  Mo.  372.  376.  61 
S.  W.  182;  Mahoney  v.  Neuins  (1905)  190  Mo.  360,  368.  88  S.  W.  731; 
McCracken  v.  McCaslin  (1892)  50  Mo.  App.  85,  88;  Troll  v.  Landgraf 
(1914)  183  Mo.  App.  251.  259.  168  S.  W.  268;  Bell  v.  Farmers  &  Traders 
Bank  (1915)  188  Mo.  App.  383,  387-388.  174  S.  W.  196. 

38.  State  ex  rel  Midgett  v.  Matson  (1869)  44  Mo.  305;  State  to  use 
of  Kelley  v.  Thornton  (1874)  56  Mo.  325. 

39.  (1901)  160  Mo.  372,  61  S.  W.  182. 

40.  Craslin  v.  Baker  (1844)  8  Mo.  437;  State  ex  rel  Midgett  v. 
Matson  (1869)  44  Mo.  305;  Stagg  v.  Green  (1871)  47  Mo.  500,  501;  State 
to  use  of  Kelley  v.  Thornton  (1874)  56  Mo.  325;  Stagg  v.  Linnenfelser 
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heirs,  without  administration,  were  permitted  to  maintain  a  suit 
upon  a  claim  owned  by  their  deceased  ancestor.  In  all  of  these 
cases  the  chief  requisite  to  a  recognition  of  the  title  of  the  heirs 
is  said  to  be  the  absence  of  any  debts  owed  by  the  decedent.  If 
the  latter  died  leaving  debts,  the  necessity  of  administration 
before  the  heirs  can  acquire  title  is  recognized.** 

In  Bell  V.  Farmers  &  Traders  Bank,  the  heirs  to  whom  the 
Missouri  bank  turned  over  the  deposit  standing  in  the  decedent's 
name,  paid  the  debts  and  distributed  the  remainder  among  them- 
selves. The  public  administrator  subsequently  appointed  who 
sought  to  hold  the  bank  for  a  second  pa3mient  of  the  deposit  did 
not  represent  any  creditor  or  other  person  having  any  equitable 
interest  in  the  estate.  He  had  only  a  personal  interest  in  having 
the  property  pass  through  his  hands  for  the  purpose  of  collect- 
ing his  fees  thereon.  The  case  was,  therefore,  within  the  rule 
laid  down  in  Richardson  v.  Cole  where  it  was  said  that  it  would 
be  "a  mockery  of  justice"  for  a  court  of  equity  to  require  a  pay- 
ment to  an  administrator  "merely  for  the  purpose  of  allowing 
hnn  to  obtain  it  and  use  it  and  then  pay  it  back  to  them  (the 
heirs)  less  his  costs  and  commissions." 

Under  the  cases  last  referred  to  it  would  seem  that  if  a 
non-resident  dies  leaving  no  creditors  in  Missouri,*'  a  local 
debtor  can  safely  pay  the  heirs  or  distributees  of  the  estate.  The 

(1875)  59  Mo.  336,  341;  Mahoney  v.  Nevins  (1905)  190  Mo.  360.  368,  88 
S.  W.  731;  McCracken  v.  McCaslin  (1892)  50  Mo.  App.  85.  88;  ifc- 
Dowell  V.  Orphan  School  (1900)  87  Mo.  App.  386;  Griesel  v.  Jones  (1906) 

123  Mo.  App.  45.  99  S.  W.  769;  Pullis  v.  Pullis  (1907)  127  Mo.  App.  294. 
298.  105  S.  W.  275;  Pamter  v.  Painter  (1909)  146  Mo.  App.  598,  601-602. 

124  S.  W.  561;  Todd     James  (1911)  157  Mo.  App.  416.  421.  138  S.  W. 


41.  (1900)  87  Mo.  App.  386. 

42.  The  distinction  made  in  the  cases  dted  that  the  decedent  left 
no  debts  is.  of  course,  inconsistent  with  the  rule  that  administration  is 
entirely  independent  of  the  existence  of  debts.  It  is  also  inconsistent 
with  the  statement  repeatedly  made  in  the  cases  that  it  is  impossible  to 
know  whether  or  not  the  deceased  left  debts  until  administration  is  duly 
had.  See  cases  dted  under  notes  23  and  24  supra. 

43.  On  prindple,  a  local  debtor  should  be  protected  in  paying  the 
hdrs  only  when  the  deceased  left  no  creditors,  whether  in  Missouri  or 
elsewhere.  Creditors  of  the  decedent  should  have  the  right  to  secure 
the  appointment  of  an  administrator  and  through  him  to  collect  the  as- 
sets ol  the  deceased  wherever  situated,  although,  of  course,  such  ad- 
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latter  have  the  beneficial  title  to  the  asset,  and  such  title  should 
be  recognized  in  preference  to  the  title  of  an  administrator  sub- 
sequently appointed.  If,  however,  the  non-resident  left  debts  in 
this  state,  an  administrator  representing  creditors  would  have 
an  interest  which  would  prevent  the  heirs  from  acquiring  title, 
and  payment  to  the  latter  would  not  constitute  a  discharge  of  the 
indebtedness. 

The  above  conclusion,  while  justified  under  the  authorities 
cited,  probably  is  not  a  correct  statement  of  the  law  in  the  light 
of  the  decision  in  Troll  v.  Third  National  Banfe**  discussed 
above.  In  the  latter  case  the  court  states  without  qualification 
that  the  existence  of  debts  is  wholly  immaterial  in  determining 
the  right  of  the  administrator  to  recover  the  assets  situated  in 
this  state.  The  existence  of  assets  in  the  state  is  said  to  be  the 
sole  test.  Unless  the  Troll  case  can  be  distinguished  on  the 
ground  that  the  defendant  was  attempting  to  attack  collaterally 
the  powers  and  duties  of  the  administrator  (and  even  on  this 
the  Richardson  case  is  contra,  holding  that  the  defendant  is 
merely  setting  up  an  equitable  defense),  the  weight  of  the  deci- 
sion in  Richardson  v.  Cole  and  in  similar  cases  recognizing  the 
title  of  the  heirs  without  administration  is  seriously  affected. 

On  principle  there  seems  to  be  no  valid  reason  for  re- 
jecting the  ruling  in  Bell  v.  Farmers  &  Traders  Bank,  based  as 
it  is  upon  Richardson  v.  Cole.  If  the  non-resident  left  creditors 
in  this  state,  the  title  of  the  heirs  should  not  be  recognized.  Ad- 
ministration should  be  had  and  the  creditors  afforded  an  oppor- 
tunity of  proving  up  their  claims  against  the  estate.  A  local 
debtor  of  the  decedent  should  ascertain  at  his  peril  that  there  are 
no  local  creditors  before  he  pays  the  heirs  of  the  deceased.  If, 
however,  there  are  no  creditors  and  payment  is  made  to  the 
heirs,  the  asset  has  reached  the  parties  ultimately  entitled  to 
receive  it,  and  it  would  be  a  useless  expense  to  permit  a  local 
administrator  to  take  charge  of  the  asset.  He  would  be  but  a 
dry  trustee  for  the  heirs  who  have  already  received  payment.  To 

ininistrator  could  not  maintain  a  suit  outside  the  state  of  his  appoint- 
ment. 

44.    (1919)  211  S.  W.  (Mo.  Sup.)  545. 
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permit  him  to  enforce  a  second  payment  is  both  inequitable  and 
unnecessary. 

Likewise,  on  principle,  the  local  debtor  should  be  sustained 
in  paying  his  debt  to  the  foreign  domiciliary  executor  or  admin- 
istrator. In  such  case  it  should  not  be  necessary  for  the  local 
debtor  to  determine  that  the  deceased  left  no  creditors  in  this 
state.  The  domiciliary  representative  has  Itgdl  title  to  the  asset, 
and  he  is  legally  bound  to  use  any  sum  collected  for  the  payment 
of  any  creditor's  demand.  It  is  submitted  that  payment  to  such 
representative  should  constitute  a  valid  discharge  of  the  debt, 
and  that  the  contrary  rule  laid  down  in  Crohn  v.  Clay  County 
State  Bank  and  tacitly  approved  in  Troll  v.  Third  National  Bank 
imposes  an  unnecessary  burden  upon  the  local  debtor  and  should 
be  modified  in  future  decisions  on  this  subject. 


Kansas  City,  Missouri. 


45.  Mr.  Fizzell  received  his  collegiate  training  in  University  of  Illi- 
nois and  his  legal  training  in  the  Harvard  Law  School.  At  present  he  is 
the  junior  member  of  the  firm  of  Bowersock  &  I^zzell,  Fidelity  Trust 
Bldg.,  Kansas  City,  Missouri— Ed. 
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Trial  by  jury  is  becoming  an  increasingly  expensive  luxury. — Austin 
W.  Scott,  Harvard  Law  School.  33  H.  L.  R.  245. 


We  have  no  degrees  of  negligence  in  Missouri,  so  far  as  the  right 
to  recover  for  negligence  is  conperned  We  are  confining  our  remarks  to 
the  case  in  hand,  and  to  the  statute  under  which  it  is  brought — Graves,  J., 
in  State  ex  rel  v.  Ellison,  213  S.  W.  1.  c.  461. 

But  why  so  cautious? 


DILEMMA  OF  TRIAL  COURTS. 

An  inspection  of  the  reports  of  the  appellate  courts  of  Missouri 
shows  that  about  fifty-five  per  cent  of  the  cases  are  affirmed  and  about 
forty-five  per  cent  reversed  or  reversed  and  remanded 

A  brilliant  journalist,  in  speaking  of  the  members  of  his  profession, 
said  that  the  editor  sat  at  his  window,  watched  passing  events  and  made 
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his  comments  on  the  spur  of  the  moment,  but  that  his  readers  had  ample 
time  to  criticise  them  at  their  leisure — ^"the  editor  had  to  shoot  on  the 
yfing  but  was  shot  at  'settin' This  is  very  much  the  predicament  of  the 
trial  courts.  They  and  trial  lawyers  know  from  experience  how  little 
opportunity  the  judge  has  during  the  hearing  to  consider  the  law  of  the 
<:ases  he  passes  upon.  Rarely,  even  in  intricate  cases,  is  he  presented 
with  a  trial  brief  and  few,  very  few,  lawyers  on  motions  for  new  trial 
prepare  such  a  brief  as  they  would  be  wiUing  to  present  to  the  appellate 
court  Nevertheless,  after  an  appeal  is  taken,  with  miscroscopic  eye,  they 
leisurely  search  the  hurriedly  made  record  for  errors  and  bombard  the 
appellate  court  with  their  heavy  legal  artillery  and  succeed  in  reversing 
cases  on  points  never  presented  to  the  trial  court  and  of  which  he  never 
heard. 

Would  not  the  interest  of  litigants  be  better  subserved  and  the 
whole  system  of  jurisprudence  much  improved  if  lawyers  and  trial 
judges,  after  careful  preparation,  would  enter  upon  hearings  with  deter- 
mination to  end  the  controversy?  Instead  of  this  some  lawyers  seek  to 
make  the  trial  court  a  whistling  station  on  the  road  to  the  appellate  court 
It  would  at  least  tend  to  make  better  trial  judges,  help  the  overworked 
appellate  courts  and  bring  speedier  returns  to  the  lawyer,  to  say  nothing 
of  the  litigant.— W.  O.  T. 


A  very  large  percentage  of  cases  are  reversed  and  remanded  on  ac- 
<:ount  of  faulty  instructions.  Some  wag  very  aptly  said  that  a  certain 
divine  "offered  the  most  eloquent  prayer  ever  addressed  to  a  Boston 
audience."  It  would  be  an  interesting  survey  to  ascertain  the  actual  in- 
fluence many  declarations  of  law  have  on  the  minds  of  the  jury.  Is  it  not 
possible  that  many  instructions,  while  read  to  the  jury,  are  really  ad- 
dressed to  the  appellate  court?  Of  course  instructions  to  juries  are  in- 
valuable and  a  necessary  guide  to  a  correct  finding  of  facts  and  by  all 
means  should  state  the  law  with  accuracy.  Yet  some  appellate  courts 
assume  that  "all  error  is  prejudicial"  and  lawyers  with  a  desperate  case 
against  them  on  the  merits  will  insist  on  a  reversal  because  of  minute 
aberrations  in  instructions  that  the  most  astute  jury  would  never  discover 
in  a  generation— and  sometimes  succeed.— W.  O.  T. 


That  a  father  is  liable  for  necessaries  for  the  support  of  a  son  until 
he  is  21,  but  of  a  daughter  only  until  she  is  18,  when  the  latter  is  more 
helpless  and  weaker  of  the  two,  presents  a  curious  situation  and  we 
are  fully  aware  of  its  apparent  absurdity  in  most  instances.  But  such 
is  the  statute,  and  we  are  controlled  by  it— Trimbu,  J.,  in  Winner  v. 


ERROR  IN  INSTRUCTIONS. 


Schucart,  215  S.  W.  905,  1.  c  908. 
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MOTIONS  FOR  NEW  TRIAL. 


It  will  be  interesting  in  many  ways  to  anticipate  the  probable  rulin? 
of  the  Supreme  Court  en  banc  on  the  necessary  contents  of  a  motion  for 
a  new  trial  The  changed  personnel  in  each  of  the  two  divisions  will 
almost  certainly  again  bring  the  consideration  of  this  hotly  contested  ques- 
tion to  the  court's  attention.  Should  Judge  Williamson  follow  Judge 
Paris  in  Division  2  it  will  be  up  to  Judge  Goode  to  make  the  compelling 
majority.  Doubtless  much  can  be  said  on  each  side  of  the  controversy. 
One  thing  in  favor  of  the  majority  opinion,  as  at  present  expressed,  is 
that  of  convenience.  A  young  lawyer,  with  perfect  propriety,  may  ex- 
tract from  the  files  a  motion  for  a  new  trial  filed  and  used  by  his  grand- 
father in  1865  in  Smith  v.  Jones  and  refile  it  today  in  Green  v.  Brown 
with  the  assurance  that  it  in  every  respect  calls  to  the  trial  court's  at- 
tention the  errors  committed  by  him.  In  addition  to  its  convenience,  no 
doubt  its  antiquity  is  another  strong  point  in  its  favor. — W.  O.  T. 


Now,  we  would  like  suggestions  as  to  how  to  raise  the  standard. 
We  feel  that  the  public  is  not  fully  aware  of  the  needs  of  high  prelim- 
inary education.  There  is  too  much  latitude  given;  there  is  too  much 
of  the  idea  that  a  young  man  should  have  a  chance  to  make  good.  If 
any  of  you  gentlemen  have  had  any  experience  on  a  grievance  commit- 
tee, you  will  know  that  in  practically  every  case  that  comes  before  you 
it  is  the  man  who  has  never  had  a  good,  broad,  general  education  in  the 
first  instance  before  he  studied  law,  and  who  looks  upon  the  profession 
of  the  law  merely  as  a  means  for  getting  money,  that  comes  before  you. — 
J.  C.  CoiAiNS,  member  of  Bar  Examining  Board  of  Rhode  Island,  at 
American  Bar  Association,  Sept.,  3,  1919. 


SECRETARY  OF  AMERICAN  BAR  ASSOCIATION. 

George  Whitelock,  of  Baltimore,  the  efficient  Secretary  of  the  Amer- 
Bar  Association,  is  dead.  For  more  than  twenty  years  he  had  been  sec- 
retary. After  according  all  the  credit  due  the  great  lawyers  whose  de- 
votion has  made  that  Association  one  of  marked  influence  and  efficiency, 
it  was  thru  its  Secretary  that  its  complex  parts  articulated  and  its  ener- 
gies were  directed  and  applied.  He  was  a  man  of  rare  executive  ability, 
of  most  pleasing  personality.  His  long  connection  with  the  organization 
made  him  familiar  with  all  its  details  and  he  was  a  great  treasure  of  in- 
formation. Perhaps  no  lawyer  in  the  United  States  was  better  known 
or  more  beloved  than  he.  To  the  American  Bar  Association  his  loss  will 
be  almost  irreparable. 
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NEED  OF  PERMANENT  SECRETARY. 


The  death  of  Mr.  Whitelock  brings  to  mind  the  provisions  of  the 
constitution  of  the  Missouri  Bar  Association  which  provides  that  its  Sec- 
retary shall  be  appointed  by  the  President  of  the  Association.  As  a  re- 
sult we  have  a  new  Secretary  with  each  new  President  This  is  unfor- 
tunate. The  Secretary  should  not  be  changed  unless  he  is  incompetent 
Upon  him  rests  the  responsibility  of  keeping  the  various  activities  alive. 
He  should  have  energy,  executive  ability  and  devotion  for  his  work.  If 
our  present  secretary  proves  efficient  we  should  keep  him.  We  need  a 
secretary  who  will  continually  prod  the  committees  to  activity,  who  will 
remind  them  of  their  legislative  and  other  duties,  who  will  keep  in  touch 
with  every  department  of  the  Assodtion  work  and,  with  the  aid  of  the 
President  and  Executive  Committee,  arrange  for  meetings,  etc  In 
short,  the  secretary  is  the  one  to  see  that  everybody  charged  with  a  duty 
does  it  He  is  essentially  the  dynamo  of  any  organization.  We  trust 
our  new  secretary  will  prove  such  a  jewel. 


There  will  be  neither  time  nor  opportunity  to  propose  any  legislation 
for  the  annual  meeting  this  fall.  Hence,  it  devolves  on  the  present  com- 
mittees to  submit  all  reports  which  can  be  considered  and  which  will  be 
passed  on  to  new  committees  to  be  put  up  to  the  Legislature.  The  last 
Legislature,  for  some  unaccountable  reason,  killed  the  code  bills  which 
were  the  result  of  so  much  intelligent  work  on  the  part  of  former  com- 
mittees and  which  had  the  unanimous  approval  of  the  Association.  This, 
of  course,  was  very  unfortunate,  but  we  must  try  again.  Let's  not  be 
weary  in  well  doing  for  in  due  season  we  shall  reap  if  we  faint  not.  We 
trust  the  various  committees  will  hold  meetings  at  an  early  date  so  that 
they  can  complete  their  reports  in  time  for  publication  before  the  annual 
meeting. 


Legislative  regulations  of  the  details  of  legal  procedure  is  bald  usur- 
pation of  the  function  of  the  courts.  The  courts  originally  framed  the 
rules  of  procedure,  and  this  was  logical  because  the  courts  are  held  re- 
sponsible for  the  results ;  but  it  is  absolutely  illogical  and  absurd  to  hold 
them  responsible  when  the  legislature  excludes  the  courts  from  the  regu- 
lation of  procedure.  The  legislature  may  well  lay  down  the  framework, 
but  should  stop  there  and  commit  to  the  courts  the  working  out  of  the 
details  of  procedure  by  rules.  Elasticity  and  adaptability  may  thus  be 
obtained  in  place  of  rigidity.  To  restore  the  rule-making  power  to  the 
courts,  where  it  logically  belongs,  is  to  strike  the  fetters  from  the  hands 
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of  the  courts.  When  that  is  done  we  shall  have  made  a  long  step  towards 
the  goal  of  uniform  and  simplified  procedure.~-JoHN  B.  Winslow,  Chief 
Justice  of  Wisconsin,  at  American  Bar  Association,  Sept.  3,  1919. 


Several  years  ago,  I  forget  how  many,  I  presented  to  a  meeting  of 
the  State  Bar  Association  at  St.  Joseph,  a  Code  of  Legal  Ethics.  It 
was  practically  identical  with  the  code  adopted  by  the  American  Bar  As- 
sociation. It  was  carefully  considered,  section  by  section,  and  was  unan- 
imously adopted 

Accompanying  the  adoption  of  this  code  was  a  resolution  requesting 
the  Supreme  Court  of  Missouri  to  have  this  code  of  ethics  printed  in  the 
volumes  of  the  official  reports.  This  resolution  I  presented  at  Jefferson 
City,  and  Judge  Gantt,  I  believe  it  was,  said  he  would  present  the  matter 
to  the  Court.  But  the  code  was  never  published.  This  should  be  done. 

A  young  man  who  has  graduated  from  a  college  or  law  school  and 
has  gone  with  a  firm  as  a  clerk,  usually  has  professional  ideals  of  the 
highest  type.  Suppose  while  interviewing  some  witnesses  he  is  asked  by 
the  head  of  the  firm  to  do  something  which  he  thinks  to  be  in  conflict 
with  his  professional  ideals.  If  he  could  take  a  volume  of  the  official 
reports  and  call  attention  to  a  section  of  the  code  and  ask  his  employer 
if  his  request  did  not  conflict  with  the  code  would  it  not  be  helpful  to 
both? 

Should  we  not  have  an  officially  recognized  standard  to  go  by?  Are 
not  all  morals,  especially  professional  ethics,  largely  a  matter  of  educa- 
tion? If  our  State  Bar  Association  has  set  a  standard,  should  it  not  be 
officially  printed  as  a  vade  mecum  to  the  young  lawyer  struggling  with 
poverty  and  its  resulting  temptations  to  sharp  practice? 

I  respectfully  urge  this  matter  as  worthy  the  attention  of  the  State 
Bar  Association  in  these  days  of  dangerous  commercializing  tendencies  in 
our  profession. 


At  11 :45,  the  night  of  September  11,  1918,  a  few  minutes  before  the 
American  artillery  began  the  barrage  which  opened  the  St.  Mihiel  drive, 
a  German  shell  struck  one  of  our  radio  stations  killing  two  men  and 
wounding  four  others.  As  one  of  the  wounded  men  was  being  put  into 
an  ambulance,  he  said  to  his  unwounded  comrades:  "If  I  don't  get  back 
with  you  fellows,  we'll  meet  in  the  states  and  talk  things  over." 
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In  different  ways  and  under  different  circumstances,  this  thought 
was  expressed  every  day  by  thousands  of  the  soldiers  along  the  battle 
fronts.  Immediately  after  the  armistice  men  began  to  organize.  Regi- 
mental, brigade  and  divisional  associations  were  started  Organizations 
by  arms  of  the  service  were  attempted,  and  headway  was  made  in  several 
instances.  One  large  society  was  formed  to  include  all  men  who  had 
seen  overseas'  service.  The  main  thought  back  of  nearly  all  of  these  or- 
ganizations was  to  keep  alive  the  memories,  incidents  and  history  of  the 
service. 

But,  in  the  minds  of  many  in  France  and  in  America,  there  was  the 
thot  and  hope  that  one  great  organization,  embracing  every  man  and 
every  woman  who  honorably  served  in  the  military  or  naval  forces  of 
the  United  States  during  the  war,  should  be  formed.  They  had  a  vision 
of  a  strong  and  powerful  organization  which  not  only  should  preserve 
the  memories  of  the  war,  but  should  also  carry  into  civil  life  the  same 
high,  unselfish,  patriotic  spirit  which  dominated  the  men  and  women  of 
the  service  during  the  war. 

The  first  meeting  to  discuss  the  formation  of  an  after-the-war  asso- 
ciation of  the  men  and  women  of  the  service  was  held  in  Paris  February 
15,  1919.  At  this  meeting  it  was  decided  to  invite  to  a  convention  to  be 
held  in  Paris  March  15,  1919,  representatives  from  all  of  the  units  in 
France  and  with  the  army  of  occupation.  These  delegated  were  selected 
in  equal  numbers  from  the  officers  and  men  of  the  divisions.  On  March 
15  the  delegates  assembled  and  held  what  has  been  known  as  the  "Paris 
Caucus."  This  caucus  formed  a  temporary  organization,  adopted  the 
name  "The  American  Legion"  and  outlined  its  purposes  in  a  preamble. 
An  executive  committee  was  selected  to  push  organization.  A  committee 
was  sent  from  Paris  to  carry  on  the  work  here  in  America.  A  ready  re- 
sponse was  found  everywhere. 

On  May  8,  a  great  national  caucus  was  held  in  St.  Louis  and  every 
state  and  territory  was  represented.  During  the  caucus  the  greatest  en- 
thusiasm and  the  highest  spirit  of  real,  loyal  Americanism  prevailed. 
They  saw  in  the  American  Legion  an  opportunity  to  render  efficient, 
practical,  organized  service  to  the  country  during  the  trying,  uncertain, 
and  disturbing  days  of  reconstruction.  In  that  caucus  all  ranks  and 
grades  of  military  service  were  blended  into  real  comradeship.  The  gen- 
eral and  the  private  soldier  worked  together  and  it  was  by  accident  that 
either  knew  the  previous  military  rank  of  the  other.   They  were  equals. 

The  preamble  of  our  constitution  shows  the  high  objects  to  which  the 
American  Legion  has  consecrated  itself. 

"For  God  and  Country,  we  associate  ourselves  together 
for  the  following  purposes :  To  uphold  and  defend  the  Con- 
stitution of  the  United  States  of  America;  to  maintain  law 
and  order;  to  foster  and  perpetuate  a  one  hundred  per  cent 
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Americanism ;  to  preserve  the  memories  and  incidents  of 
our  association  in  Ae  great  war ;  to  inculcate  a  sense  of  in- 
dividual obligation  to  the  community,  state  and  nation;  to 
combat  the  autocracy  of  both  the  classes  and  the  masses ;  to 
make  right  the  master  of  might;  to  promote  peace  and  good 
will  on  earth;  to  safeguard  and  transmit  to  posterity  the 
principles  of  justice,  freedom,  and  democracy;  to  consecrate 
and  sanctify  our  comradeship  by  our  devotion  to  mutual 
helpfulness." 

At  the  first  opportunity  the  American  Legion  showed  its  sincerity 
and  the  power  of  its  determined  patriotism  by  specific  performance.  In 
the  St  Louis  caucus,  in  less  than  two  months  after  its  birth  in  Paris,  the 
American  Legion  adopted  resolutions  demanding  an  investigation  of  the 
action  of  the  War  Department  in  giving  honorable  discharges  to  convicted 
conscientious  objectors;  vigorously  denounced  the  I.  W.  W.'s,  Anarchists 
and  International  Socialists;  demanded  that  Congress  deport  those 
aliens  who  refused  to  join  the  colors  during  the  war  and  pleaded  their 
citizenship  in  other  countries  to  escape  the  draft;  demanded  that  "nat- 
uralized citizens  convicted  under  the  espionage  act  shall  have  their  citi- 
zenship cancelled  and  shall  be  deported."  It  did  not  stop  with  the 
passage  of  resolutions.  It  provided  a  legislative  committee  to  see  that 
the  recommendations  of  the  caucus  were  acted  upon.  For  months  that 
committee  has  been  in  Washington  making  the  United  States  less  pop- 
ular as  a  health  and  pleasure  resort  for  the  Reds,  Anarchists  and  Bol- 
shevists of  the  world. 

On  the  16th  day  of  September  1919,  the  American  Legion  was  in- 
corporated under  an  act  of  Congress. 

In  Minneapolis,  on  the  11th  day  of  November,  1919,  the  American 
Legion  held  its  first  annual  convention.  In  that  convention  it  continued, 
enlarged  and  added  to  the  work  outlined  and  started  in  May  at  St  Louis. 
What  had  been  merely  a  tentative  organization  was  made  permanent. 
Tho  less  than  eight  months  had  elapsed  since  the  idea  of  the  American 
Legion  was  first  formally  discussed  by  a  few  men,  more  than  a  million 
members  belonged  to  the  Legion  before  its  first  annual  convention.  It 
was  nearly  a  year  after  Lee  surrendered  at  Appomatox  before  the  Grand 
Army  formed  its  first  post  One  year  from  the  signing  of  the  armistice 
the  American  Legion  had  established  more  than  five  thousand  local  posts, 
had  perfected  departments  in  every  state  and  territory  in  the  United 
States,  and  was  doing  excellent  work  in  Cuba,  Mexico,  Panama  and 
Hawaii. 

Some  have  contended  that  the  American  Legion  was  formed  in  order 
to  keep  soldiers  together  in  some  form  of  military  organization.  Section 
1,  Article  II  of  our  constitution,  in  part,  is  as  follows:  "The  American 
Legion  is  a  civilian  organization;  membership  therein  does  not  affect  or 
increase  liability  for  military  or  police  service."  To  wipe  from  the  Legion 
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every  semblance  of  the  military,  the  above  section  further  provides  that: 
"Rank  does  not  exist  in  the  American  Legion ;  no  member  shall  be  ad- 
dressed by  his  military  or  naval  title  in  any  convention  or  meeting  of  the 
Legion."  In  a  meeting  of  the  American  Legion,  General  Pershing,  Ad- 
miral Sims,  Sergeant  Michael  McGrath  and  First  Class  Private  Tony 
Tontino  all  stand  on  equal  footing  and  in  the  true  spirit  of  the  word  call 
each  other  "Comrade,"  and  by  no  other  title  are  they  addressed  while  in 
an  American  Legion  meeting. 

Others  have  expressed  the  fear  that  the  American  Legion  has  been 
founded  for  political  purposes.  The  constitution  of  the  American  Legion 
provides:  "The  American  Legion  shall  be  absolutely  non-political  and 
shall  not  be  used  for  the  dissemination  of  partisan  principles  nor  for  the 
promotion  of  the  candidacy  of  any  person  seeking  public  office  or  prefer- 
ment No  candidate  for  or  incumbent  of  a  salaried  elective  public  office 
shall  hold  any  office  in  the  American  Legion  or  in  any  department  or 
post  thereof."   Our  motto  is  "Policies  not  Politics." 

This,  however,  does  not  mean  that  the  members  of  the  American 
Legion  will  not  be  active  in  public  affairs.  Already  it  has  produced 
splendid  results  at  Washington.  The  War  Risk  Insurance  Act  has  been 
modified  and  the  handling  of  policies  of  insurance  simplified  so  that  it  is 
of  far  greater  benefit  to  the  men  carrying  government  insurance.  It 
was  largely  responsible  for  the  passage  of  the  Sweet  Bill  which  greatly 
increases  the  allowance  to  disabled  soldiers.  It  is  encouraging  the  pas- 
sage  of  a  bill  providing  for  adequate  national  defense.  It  is  handling  all 
manner  of  claims  coming  from  ex-service  men.  Thousands  of  them  have 
not  obtained  their  allowances  from  the  government,  their  back  pay,  lib- 
erty bonds  for  which  they  subscribed  and  paid,  and  pensions  and  deposits 
to  which  they  are  entitled.  In  ahnost  every  town  there  is  an  American 
Legion  employment  bureau  for  the  purpose  of  securing  employment  for 
ex-service  men.  The  American  Legion  is  also  cooperating  with  the  War 
Department  in  vocational  training  for  wounded  men  and  is  assisting  the 
Public  Health  Service  in  keeping  in  touch  with  those  who  have  not  re- 
gained their  health. 

While  the  American  Legion  cannot  discharge  a  debt  which  the  pub- 
lic owes  to  the  men  who  risked  so  much  and  gave  so  much  for  America, 
it  is  doing  all  it  can  to  put  every  man  into  the  place  for  which  he  is  now 
best  fitted,  to  help  the  wounded  get  the  proper  medical  care,  and  to  drive 
the  "unrest  of  the  times"  from  the  hearts  of  the  discouraged,  unfortunate 
and  unhappy  ex-service  men.  It  is  trying  to  show  these  men  that  the 
heart  of  America  is  not  cold  and  that  its  appreciation  is  not  dead.  Pub- 
lic sentiment  must  sustain  us  in  this  work. 

In  the  United  States  there  are  four  million  eight  hundred  thousand 
men  and  women  eligible  for  membership  in  the  American  Legion.  Nearly 
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half  have  joined  already.  We  are  not  yet  a  year  old.  We  want  to  in- 
crease our  membership  as  rapidly  as  possible.  If  you  believe  in  our  pur- 
pose, please  help  us.  In  Missouri  there  are  thirty  thousand  members,  and 
two  hundred  and  forty  local  posts.  Missouri  furnished  over  one  hun- 
dred and  fifty  thousand  soldiers,  sailors  and  marines  durinsf  this  war. 
They  should  all  be  in  the  Legion.  I  will  especially  prize  the  sympathetic 
support  of  our  profession  in  this  noble  work. 


I  first  hung  out  my  shingle  in  the  old  Underwriters'  Exchange  Annex 
and  slept  in  a  folding  bed  in  my  private  consultation  room.  One  day 
while  I  was  pondering  the  books  and  listening  for  the  footsteps  of  a 
prospective  client,  a  little  blear-eyed  Irishman  opened  the  door,  looked 
me  over,  and  with  a  rather  disappointed  expression  in  his  face  criticallv 
remarked:   "Is  this  Lawyer  Ashley?" 

His  prefix  revived  me,  and  I  replied:   "It  certainly  is." 

"Well,  Mr.  Frank  Sellers  of  Benjamin  McLean  &  Co.  has  sent  me 
to  you  and  will  pay  any  bill  I  have  from  you  for  my  law  suit." 

"All  right,"  said  I,  electrified  into  animation.    "What  is  your  trou- 


"Well,  two  weeks  ago  last  Tuesday,  I  was  bit  by  a  large  black  New- 
foundland dog,  and  the  mad  stone  adhered  to  my  leg  two  hours.  I  then 
writ  the  owner  of  this  dog  a  letter  and,  Heaven  be  praised,  I  have  a  copy." 

He  thereupon  drew  from  his  pocket  a  crumpled  dirty  bit  of  paper 
and  proceeded  to  read  in  a  delicious  Irish  brogue  and  cum  expressione : 

"Dear  Sir:  Having  been  bit  by  your  large  black  New- 
foundland dog,  and  the  Mad  Stone  adhered  to  my  leg  two 
hours,  I  write  to  inform  you  that  upon  the  first  germs  of 
hydrophobia  appearing  in  my  system,  I  will  kill  you  and  the 
dog;  if,  however,  the  dog  is  kilt  by  you,  we  wiU  be  friends 
as  before." 

"Now,  lawyer,  after  he  got  this  letter,  he  took  agin  me  a  writ,  hab- 
bus  corpeous  or  keep  the  peace  or  some  damn  thing  or  other,  claiming 
the  letter  contained  a  threat  agin  him.  Now  I  can't  see  how  the  letter 
contained  any  threat,  for  I  told  him  if  the  dog  was  kilt  by  him  we  would 
be  friends  as  before.  Now,  lawyer,  I  want  to  have  the  law  on  him.  But 
wait  a  minute,  lawyer.  Til  show  the  bite." 

"Oh,  never  mind,"  said  I. 

He  fixed  his  bleared  eyes  on  me,  put  his  foot  on  a  chair  beside  me 
and,  as  he  rolled  up  his  trousers  and  unrolled  a  red  flannel  rag  around  the 
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injured  leg,  said  in  a  detennined  manner:  "I  will  show  you  the  bite." 
The  leg  was  indeed  a  terrible  sight,  swollen  and  blue  a^  indigo. 

Thereupon  I  examined  the  city  ordinances  about  harboring  a  vicious 
dog  and  advised  him  that  it  was  the  alphabet  of  dog  law  that  every  dog 
was  entitled  to  his  first  bite. 

"What  do  you  mean  by  that,  lawyer?" 

"I  mean  that  you  must  show  the  previous  vicious  disposition  of  this 
large  black  Newfoundland  dog  before  we  can  convict  the  owner  under 
the  ordinance  against  harboring  a  vicious  dog — show  that  the  dog  had 
attacked  or  bitten  some  one  before  he  bit  you." 

"All  right,  lawyer,"  said  he,  and  departed. 

The  next  day  he  returned  and  said,  "Lawyer,  I  think  I  have  the  evi- 
dence." 

"All  right,"  said  I,  "What  is  it?" 

"Well  I  have  the  name  of  a  reputable  citizen  of  the  West  Bottoms 
who  will  go  upon  the  stand  and  swear  in  the  book  that  not  longer  than 
one  week  before  this  terrible  dog  bit  my  leg,  he  completely  tore  from  the 
person  of  my  friend  of  the  West  Bottoms  a  fine  pair  of  bran-new  seven- 
dollar  pants." 

Thus  armed,  we  filed  our  complaint  in  the  police  court  and  convicted 
the  owner  of  harboring  a  vicious  dog.  He  was  fined  $5.00,  and  an  order 
was  made  that  the  dog  be  officially  executed. 

I  got  the  clerk,  who  was  a  wag,  to  put  the  death  warrant  in  a  large 
envelope  with  skull  and  crossbones  for  embellishment.  Accompanied  by 
a  big  Irish  policeman,  in  full  regalia,  my  client  proceeded  in  triumph  to 
the  offending  neighbor's  yard,  and  there,  before  his  eyes,  the  offending 
dog  was  officially  executed.  . 

Returning  to  my  office,  after  liberal  libations,  he  said:  "And  now 
Lawyer  Ashley,  what  is  your  bill?" 

Being  ingenuous  and  new  in  the  art  of  estimating  from  the  client's 
point  of  view,  I  modestly  stated  my  fee  to  be  ten  dollars. 

Pulling  out  two  five-dollar  bills  from  a  well  lined  wallet,  he  leaned 
over  my  chair,  and  remarked  with  alcoholic  breath:  "Lawyer,  it  was 
damn  cheap  for  the  money." 


Recently  the  activities  of  the  membership  conunittee  of  the  Bar  As- 
sociation of  St.  Louis  have  resulted  in  bringing  into  the  membership  of 
the  Association  the  large  majority  of  the  members  of  the  St  Louis  Bar. 
This  membership  now  approximates  850. 

Beginning  last  fall  the  Bar  Association  of  St.  Louis,  at  its  monthly 
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meetings,  has  had  as  its  guests  members  of  the  local,  State  and  Federal 
Bench.  Through  these  meetings  the  lawyers  of  St  Louis  have  had  an 
opportimity  to  meet  and  to  become  better  acquainted  with  the  judiciary'. 
It  is  needless  to  say  that  this  better  acquaintance  has  been  mutually  de- 
lightful and  helpful. 

At  the  December  meeting,  Judges  Hook,  Munger  and  Stone  were 
guests  of  the  Association.  Messrs.  Barclay  and  Krum  were  the  speakers 
of  the  evening. 

At  the  previous  meeting,  the  association  gave  to  Hon.  Chas.  B.  Paris, 
the  in-coming,  and  to  Hon.  David  P.  Dyer,  the  senior  judge  of  the  U.  S. 
District  Court,  a  reception  which  was  largely  attended.  Judge  Geo.  W. 
English,  the  recently  appointed  Judge  of  the  U.  S.  District  Court  of  Illi- 
nois, Southern  Division,  was  present  and  delivered  an  address.  Both 
of  the  foregoing  meetings  will  be  long  remembered  as  among  the  most 
delightful  occasions  in  the  history  of  the  Association. 

American  Bar  Association  Meeting. 

Most  important  and  of  especial  interest  to  the  lawyers  of  Missouri 
and  indeed  of  all  of  our  neighboring  states  is  the  fact  that  the  American 
Bar  Association  will  hold  its  annual  meeting  in  St.  Louis  August  25th, 
26th,  and  27th,  1920.  There  will. probably  be  an  attendance  of  between 
two  and  three  thousand  lawyers,  since  the  membership  is  10,000.  This  will 
be  the  second  time  that  the  American  Bar  Association  has  met  in  St. 
Louis,  the  first  meeting  occurring  during  the  World's  Pair.  The  Secre- 
tary and  the  Treasurer  of  the  Association  will  be  in  St  Louis  Februar> 
21st  to  select  headquarters  and  begin  the  arrangements  for  the  annual 
meeting.  All  Missouri  lawyers,  especially  should  keep  this  in  mind  and 
make  the  necessary  plans  to  attend  the  sessions  of  the  Association. 

W.  Scott  Hancock. 


KANSAS  CITY  NOTES 

The  Kansas  City  Bar  Association  held  its  first  meeting  of  the  year 
on  January  17th.  President  German  announced  his  committees  for  the 
year  and  laid  special  stress  on  the  Legislative  Conmiittee,  urging  its 
members  to  begin  their  work  at  once,  so  as  to  permit  the  Assodaton  to 
pass  on  any  proposed  bills  which  they  may  recommend  before  the  open- 
ing of  the  Legislature. 

The  Association  authorized  the  creation  of  a  memorial  tablet  and 
drinking  fountain  containing  the  names  of  the  members  of  the  Jackson 
County  Bar  who  gave  their  lives  in  the  great  war.  In  addition  to  the 
names,  the  tablet  will  bear  a  suitable  inscription  and  will  be  placed  in 
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the  County  Court  House  in  Kansas  City.  This  tablet  is  entirely  separate 
and  distinct  from  the  great  two  million  dollar  memorial  for  which  the 
money  has  been  raised  by  Kansas  City. 

The  speaker  of  the  evening  at  the  Bar  Association  meeting  was  Gov- 
ernor Charles  B.  Brough  of  Arkansas.  He  delivered  a  most  scholarly 
and  eloquent  address. 

It  is  anticipated  that  the  census  will  put  Kansas  Gty  in  the  three 
hundred  thousand  population  class,  in  which  event  sundry  statutes  here- 
tofore applying  only  to  St  Louis  will  automatically  become  operative  in 
Kansas  City.  Mr.  German  called  attention  to  this  fact  and  named  a  com- 
mittee to  make  compilation  of  such  statutes. 

The  Istst  Legislature  created  a  Board  of  Paroles,  composed  of  the  ten 
circuit  judges  and  the  judge  of  the  Criminal  Court,  which  passes  upon 
the  granting  and  revoking  of  all  paroles,  the  work  formerly  done  by  the 
judge  of  the  criminal  court  who  heard  the  case.  In  addition  to  these  du- 
ties the  Board  has  complete  control  of  the  McCune  Home  for  Boys,  the 
Parental  Home  for  Girls  and  the  Detention  Home,  comprising  all  the 
juvenile  institutions  of  the  county. 

Mr.  W.  H.  H.  Piatt,  of  Kansas  City,  has  been  selected  by  tlie 
Executive  Committee  of  the  American  Bar  Association  as  a  member 
of  a  special  committee  to  consider  a  change  in  the  policy,  plan  and  scope 
of  the  American  Bar  Association  Journal  and  to  report  to  the  spring 
meeting  of  the  Executive  Committee  to  be  held  in  Chicago,  April  8th, 


EXECUTIVB  COMMITTEE:  Jamet  C.  Jones,  St.  Loait;  W.  O.  Thomas, 
Kansas  City;  O'Neill  Ryan,  St.  Louis. 

COMMITTEE  ON  AMENDMENTS,  JUDiaARY  AND  PROCEDURE: 
Chairman,  Robert  P.  Walker,  Jefferson  aty;  Virfil  Hnff,  Marshall;  M.  E.  Morrow, 
West  Plains;  J.  D.  Hotstetter,  Bowling  Green;  James  W.  Snddath,  Warrensbarg. 

SPEOAL  COMMITTEE  TO  COOPERATE  WITH  THE  NEW  CONSTITU- 
TION  ASSOCIATION  OF  MISSOURI:  Chairman,  John  M.  Atkinson,  St.  Loois; 
Henry  Lamm,  Sedalia;   Roy  Williams,  BoonvUle. 

COMMITTEE  ON  ILLEGAL  PRACTICE  OF  LAW  BY  LAYMEN:  Chair- 
man,  Boyle  Gordon  Clark,  Columbia;  W.  H.  H.  Piatt,  Kansas  City;  James  C.  Jones, 
St.  Louis;  W.  C  Irwin,  Jefferson  City;  J.  M.  McPherson,  Aurora. 

COMMITTEE  ON  BAR  ASSOaATlONS:  Chairman,  Lawrence  T.  McGee. 
Salem;  Roy  Rucker,  Keytesville;  Ben  Marbury,  Parmington;  Sam  O.  Hargus,  Ksn- 
sas  City;  Charles  M.  Hay,  St.  Louis. 

COMMITTEE  ON  LEGAL  EDUCATION  AND  ADMISSION  TO  THE  BAR: 
Chairman,  E.  L.  Alford,  Perry;  John  T.  Sturgis»  Springfield;  James  Park,  Clinton; 
O.  M.  Bamctt,  Columbia;  Eugene  McQuillin,  St  Louis. 

COMMITTEE  ON  UNIFORM  STATE  LAWS:  Chairman,  Prank  W.  McAllis- 
ter,  Jefferson  City;  James  T.  Blair,  Jefferson  City;  Vinton  Pike,  St.  Joseph;  A.  H. 
Robbins»  St.  Louis;  R.  M.  Sheppard,  Joplin. 

COMMITTEE  ON  LEGAL  BIOGRAPHY:    Chairman,  Shepard  Barclay.  St. 
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Louis;  W.  N.  Etuis,  West  Plains;  O.  H.  Dean,  Kansas  City;  J.  W.  Halliburton, 
Carthage;  George  Mahan,  Hannibal. 

COMMITTEE  ON  GRIEVANCES  AND  LEGAL  ETHICS:  Chairman,  P.  M. 
McDavid,  Springfield;  Oak  Hunter,  Moberly;  Ed  J.  White,  St.  Louis;  Prank  P. 
Sebree,  Kansas  City;  Ralph  Wammack,  Bloomfield. 

COMMITTEE  ON  LEGAL  PUBLICATIONS:  Chairman,  W.  O.  Thomas,  Kan- 
aas  City;  J.  P.  McBaine,  Columbia;  R.  A.  Brown,  St.  Joseph;  C.  B.  Paris,  St. 
Louis;  A.  D.  Bumes,  Platte  City. 
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NOTES  ON  RECENT 
MISSOURI  CASES 

Contributory  Negugence— Assuming  Risk  to  Save  Employer's 
Property.  HUl  v.  East  Saint  Louis  Cotton  OH  Co.^  In  this  case  tlie 
Court  of  Appeals  has  again  laid  down  the  rule,  several  times  expressed 
in  Missouri,  that  if  one  puts  himself  into  a  position  of  danger  in  order  to 
save  property,  which  has  been  endangered  by  the  negligence  of  defendant, 
and  is  injured  in  such  attempt  he  is  guilty  of  contributory  negligence, 
and  cannot  recover. 

Plaintif!  was  a  workman  employed  in  a  cotton  gin  of  defendant. 
The  defendant  negligently  caused  wet  cotton  to  be  run  thru  the  machin- 
ery, and  this  fact,  combined  with  defendant's  negligent  use  of  a  worn 
and  defective  brush  wheel  (a  part  of  the  gin  machinery),  caused  the  wet 
cotton  to  catch  fire  from  friction  and  to  endanger  the  entire  property. 
The  plaintiff,  in  order  to  save  his  master's  property,  thrust  his  gloved 
hand  into  a  narrow  space  in  close  proximity  to  certain  knives  to  draw 
out  the  burning  cotton  before  it  set  fire  to  the  property.  In  so  doing 
plaintiffs  hand  ¥^s  caught  in  the  knives  and  he  was  injured.  Witnesses 
testified  that  the  act  of  plaintiff  in  placing  his  hand  where  he  did  was 

1.    (1919)  214  S.  W.  419. 
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dangerous  and  Hkcly  to  cause  him  an  injury.  Plaintiff  had  judgment  m 
the  trial  court  The  Springfield  Court  of  Appeals  reversed  the  judg- 
ment, Bradley,  J.,  dissenting.  On  rehearing  the  case  was  remanded. 

The  decision  seems  to  be  wcU  supported  by  the  Missouri  cases.  A 
Une  of  decisions  beginning  with  a  dictum  in  the  famous  Eckert  case  in 
New  York  has  laid  down,  the  proposition  that  one  may  not  put  himself 
into  peril  in  order  to  save  property  merely.  If  he  does  so  he  precludes 
his  recovery  for  an  injury  so  received  notwithstanding  the  fact  that  the 
property  was  so  endangered  by  the  original  negligence  of  the  defendant .» 
The  rule  is  applied  not  only  as  against  a  volunteer,*  but  also  against  the 
owner  of  the  property  endangered,*  or  his  servant.*' 

The  case  well  illustrates  the  fact  that  a  question  which  was  original- 
ly, and  as  a  matter  of  common  sense  is,  one  of  fact,  to  be  settled  in  each 
instance  by  a  jury,  tends  to  become  a  question  of  law  for  the  court.*  On 
first  impression  the  question  whether  any  given  set  of  facts  constitutes 
negUgence  ought  to  be  decided  by  the  jury.  It  will  be  readily  granted 
that  no  act  can  be  deemed  negligent  apart  from  the  surrounding  circum- 
stances. Whether  or  not  a  man  acts  negligently  in  certain  premises  de- 
pends on  the  question,  "What  would  the  ordinary,  reasonable  individual 


2.  Eckert  v.  Long  Island  Railroad 
Company  (1871)  43  N.  Y.  502.  The 
rale  which  has  been  followed  by  the 
Missouri  courts  was  here  stated  in  the 
following  form:  "A  person  voluntarily 
placing  himself,  for  the  protection  of 
property,  merely,  in  a  position  of  dan- 
ger, u  negligent,  so  as  to  preclude  his 
recovery  for  any  injury  so  received." 
This  statement  was  ohittr  dictnm  since 
the  court  allowed  recovery  on  the  the* 
ory  that  the  plaintiff  was  endeavoring  to 
save  human  life.  This  dictnm  has  been 
followed  in  Donohoe  v.  Railroad  (1884) 
83  Mo.  560;  McManamee  v.  Railroad 
(1896)  135  Mo.  440.  37  S.  W.  119;  Slin- 
hard  v.  Lamb  Conitrnetion  Company 
(1919)  212  S.  W.  61;  and  the  princi- 
pal case.  In  the  McManamee  case  the 
court  approved  the  following  instruc- 
tion: "Even  tho  the  jury  believe  that 
the  deceased's  horse  and  wagon  was  ex- 
posed to  a  collision  with  defendant's 
train,  this  would  not  excuse  or  justify 
him  precipitating  himself  in  front  of  the 
train,  and  if  yon  find  that  he  did  so  in 
order  to  save  his  said  horse  and  buggy, 
then  your  verdict  must  be  for  the  de- 
fendant."   Thus  the  jury  was  not  per- 


mitted to  pass  on  the  question  whether 
the  plaintiff's  act  was  one  which  a  rea- 
sonable man  would  suppose  to  be  dan- 
gerous, or  whether  it  was  in  fact  negli- 
gent under  the  circumstances. 

3.  Ever  sole  v.  RaUroad  (1913)  249 
Mo.  523,  155  S.  W.  419. 

4.  McManamee  v.  RaUroad  (1896) 
135  Mo.  440,  37  S.  W.  119. 

5.  The  principal  case.  The  court  ad- 
mits  that  "some  weight"  may  be  given 
to  the  fact  that  the  plaintiff  was  attempt- 
ing to  rescue  the  property  of  his  mas- 
ter, but  in  refusing  to  allow  the  jury  to 
consider  any  question  other  than  wheth- 
er the  plaintiff  put  himself  into  a  dan- 
gerous place  it  is  not  seen  how  this 
modification  of  the  rule  can  be  of  any 
benefit  to  the  plaintiff. 

6.  This  tendency  is  well  pointed  out 
by  Prof.  Terry  in  his  Principles  of  An- 
glo-American I«aw,  sections  75  and  195. 
He  says  that  there  can  be  no  such  thinr 
as  "negligence  per  se**  or  "reasonable- 
ness per  se"  The  party  is  called  on 
to  act  or  to  make  a  choice  and  in  so 
doing  he  must  take  into  account  the 
drcnmstances  which  make  up  his  situa- 
tion. 


Digitized  by 


Notes  on  Recent  Missouri  Cases 


35 


have  done  in  those  same  premises?"  When  the  question  has  been  repeat- 
edly put  to  a  jury  on  any  set  of  circumstances  and  the  jury  has  uniform]/ 
found  that  those  circumstances  do  or  do  not  constitute  negligence,  then 
it  is  conceivable  that  a  rule  of  law  has  been  established,  i.  e.,  that  when 
similar  circumstances  arise  the  court  may  take  judicial  notice  of  sudi 
uniform  finding  of  juries.  This  process  probably  accounts  for  the  estab- 
lishment of  the  stop,  look,  and  listen  rule^  which  has  gained  rather  wide 
acceptance.  Likewise  it  is  generally  held  that  the  act  of  pointing  a  loaded 
gun  at  a  person  is  negligent,*  or  even  standing  on  a  platform  of  a  moving 
train.*  In  jurisdictions  adopting  the  above  rules  the  question  of  negli- 
gence is  not  submitted  to  the  jury  at  all  If  the  evidence  shows  clearly 
that  the  facts  exist,  then  there  is  no  question  for  the  jury.  Such  circum- 
stances constitute  negUgence. 

A  great  many  courts  and  writers  have  pointed  out  peril  in  such  a 
process  of  reasoning,  however.  In  the  first  place  circumstances  are  never 
alike.  The  standard  man  test  applied  to  questions  of  negligence  always 
takes  into  account  as  one  of  the  surrounding  circumstances  the  peculiar 
knowledge  or  lack  of  knowledge  of  the  particular  man  in  question.  The 
form  of  the  question  is  not  simply,  "What  would  the  ordinary,  prudent 
man  have  done?"  but,  "What  would  the  ordinary,  prudent  man  have 
done  situated  as  this  man  was  and  having  the  knowledge  that  he  had?" 
Now  it  is  conceivable,  for  instance,  that  a  particular  man  may  never  have 
heard  of  a  railroad  or  a  fire-arm.  In  such  a  case  he  might  reasonably 
be  supposed  to  cross  a  railroad  track  without  stopping,  looking  or  listen- 
ing or  he  might  handle  a  gun  in  such  a  manner  as  to  endanger  by- 
standers. To  make  these  acts  negligence  is  to  require  all  persons  to  at:t 
at  their  peril  irrespective  of  whether  they  are  in  fact  negligent.  This 
Is  a  possible  solution,  and  may  even  be  good  public  policy,  but  if  that  is 
to  be  the  basis  of  the  rule  it  should  be  so  stated  and  it  should  not  be 
confounded  with  any  question  of  negligence.  It  is  difficult  at  best  to 
make  the  ordinary  jury  understand  what  they  are  to  decide  when  negli- 
gence is  in  issue.  /When  to  this  question  we  add  a  requirement  that  the 
jury  shall  distinguish  simple  negligence,  gross  negligence  and  recklessness, 
as  is  done  in  many  jurisdictions,  it  is  highly  probable  that  we  have  made 
the  task  utterly  impossible.  Nor  do  we  avoid  the  difficulty  by  taking  the 
question  from  the  jury,  that  is,  by  telling  them  that  if  they  find  certain 
facts  then  they  must  find  negligence,  when,  as  a  matter  of  fact,  such  a 
finding  conflicts  with  common  sense.  There  is  no  surer  way  of  bringing 
the  law  and  the  courts  into  disrepute. 

7.  ThU  mlc  was  tpproyed  incidental-  plea  of  Anglo-American  Law,  section 
ly  in  the  caae  of  McMonamt*  v.  Rail'  200. 

roflrf,  supra.  9     ^jgg^^  g  Allen '  (Mass.)  234. 

8.  Cases  collected  in  Terry,  Princi- 


36 


Law  Series  18,  Missouri  Bulletin 


Even  at  this  late  date  it  is  submitted  that  the  doctrine  laid  dowtt 
in  the  principal  case  is  contrary  to  the  weight  of  authority  in  Amencz,^^ 
and  that  it  runs  directly  counter  to  reason  and  justice  and  complicates 
an  already  difficult  and  confused  question.  With  all  respect  for  the  learn- 
ing of  the  many  courts  in  accord  with  the  principal  case  the  doctrine 
there  laid  down  rests  on  a  fundamental  misconception  of  the  nature  of 
negligence.  It  is  not  true  that  "voluntarily  placing  one's  self  in  a  position 
of  danger"  is  negligence.  The  cases  all  admit  this  by  recognizing  that 
one  may  assume  great  peril  and  still  not  be  "deemed  negligent"  where 
the  purpose  is  to  save  life.**  Obviously,  a  reasonably  prudent  man  will 
assume  greater  risk  in  order  to  save  human  life  than  to  save  property. 
In  other  words  a  given  act  is  not  negligent  where  life  is  in  danger,  and 
yet  the  identical  act  might  be  grossly  negligent  if  property  only  be  at 
slake.  The  ordinary  jury  can  understand  that  But  what  can  a  jury  be 
expected  to  derive  from  such  an  instruction  as  the  following:  "A  man 
may  be  negligent  in  order  to  save  life,  so  long  as  he  is  not  reckless,  an'f 
still  not  defeat  his  right  to  recover  for  defendant's  negligence.  But  he 
may  not  place  himself  in  any  position  of  risk  or  danger  in  order  to  save 
property.  If  he  does  run  any  risk  for  such  a  purpose  he  is  deemed  to  be 
contributorily  negligent  and  his  recovery  is  precluded?"  The  rautious- 
man  will  run  no  risk  when  it  is  unnecessary  to  do  so.  Certain  risks  must 
constantly  be  taken,  however,  in  the  ordinary  conduct  of  life.  A  ser\'ant 
who  would  refuse  to  run  any,  even  the  slightest,  risk  in  order  to  «ave 
his  master's  property  from  inevitable  loss  would  certainly  not  be  doing 
his  duty.  If  the  risk  were  very  slight  and  the  danger  to  the  property  very 
great  it  seems  he  might  even  be  discharged  for  neglect  of  duty.  If  this- 
is  true  is  it  not  a  monstrous  proposition  to  refuse  him  any  remedy  in  an 
action  for  injury,  caused  by  his  master's -negligence,  for  the  reason  that 
he  placed  himself  in  some  danger,  when  it  was  his  clear  duty  to  assume 
such  danger? 

The  Court  of  Appeals  justifies  the  rule  which  it  lays  down  by  say- 
ing: "The  most  potent  fact  in  favor  of  this  rule  is  that  the  servant 
has  no  right  to  endanger  the  master  in  a  far  greater  risk  than  that  which 
he  sought  to  avert."  True,  he  has  no  right  to  do  so  negligently,  but 
must  he  refrain  at  his  peril  from  so  doing  and  ought  he  not  to  be  al- 
lowed to  go  to  the  jury  on  the  question  of  whether  under  the  circum- 
stances he  was  negligent  in  so  endangering  his  master? 

Further,  after  holding  the  law  to  be  as  stated  in  the  decision  in  the 
principal  case,  it  is  not  seen  what  possible  good  will  come  to  the  litigants^ 

10.    Shearman    and    Rcdfield,    Ncgli-  made  that  the  great  weight  of  anthoritr 

gence,    Section   8Sd;    20   Ruling   Caae  it  against  the  dictum  in  the  Eckert  Case. 
Law,  section  110,  page  133.    The  cases        11.    Note  10. 
are  there  collected  and  the  statement         12.    The  Principal  case,  page  422. 
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from  further  proceedings.  In  remanding  the  case  the  court  limits  the 
finding  of  the  jury  to  tfie  question  of  whether  there  was  "inherent  and 
necessary  danger  attending  plaintiff's  action."  Suppose  the  jury  finds 
that  the  plaintiff  took  a  risk,  even  the  slightest  risk,  in  a  dangerous  emer- 
gency, the  plaintiff  will  be  thereby  precluded  from  recovery,  even  tho 
the  jury  might  have  found,  had  the  question  been  submitted,  that  he  did 
nothing  that  a  prudent  and  cautious  employe  would  not  have  done  under 
similar  circumstances.^* 

JESSE  E.  MARSHALL.!* 

But  it  is  submitted  that  the  decision  in  the  principal  case  can  be 
justified  on  the  theory  that  the  conduct  of  the  plaintiff  was  so  clearly 
negligent  that  reasonable  minds  could  not  differ  about  it  and  that,  there- 
fore, there  was  no  question  for  the  jury. 

K.  C.  S. 

Survivor  of  Cause— Death  of  Defendant.  Ryan  et  al  v.  Ortgier.^— 
It  was  held  in  the  principal  case  that  a  cause  of  action  for  death  from 
injury  caused  by  the  defendant's  negligence  did  not,  under  Rev.  St.  1909, 
sections  105,  106,  5426,  and  5438,  survive  the  death  of  the  defendant. 

At  common  law  a  cause  of  action  for  a  purely  personal  tort  was  ex- 
tinguished upon  the  death  of  either  party  to  the  action.*  Applying  the 
maxim  actio  personalis*  moritur  cum  persona,^  causes  of  action  for 


13.  The  MiMouri  court  has  already 
held  that  where  a  tenrant  it  re<|«ired  to 
act  in  an  emergency  he  need  not  exer* 
cite  "^e  perfection  of  jadgment"  and 
hia  reeorery  for  an  injury  to  himtelf  it 
not  prednded  by  the  fact  that  he  might 
have  acted  in  inch  a  way  aa  to  have 
avoided  the  injury.  In  the  case  of 
Dtm^  V.  Rmkosd  (1911)  156  Mo.  App. 
634,  137  S.  W.  603,  the  plaintiff,  in  en- 
deavoring to  atop  a  freight  car  which 
had  broken  looae  and  was  running  down 
hiU  ran  under  a  gang  plank  which  fell 
on  him  and  injured  him.  The  evidence 
showed  that  he  might  safely  have  stop- 
ped the  car  by  going  around  to  the  other 
side  with  no  risk  to  himself.  The  court 
allowed  plaintiff  to  recover,  saying  that 
it  was  his  duty  to  act  to  save  his  em* 
ployer's  property,  and  that  in  so  doing 
he  was  "not  required  to  exercise  the 
perfection  of  judgment." 

14.  Assistant  Professor  of  I«aw, 
School  of  Law,  fall  term,  1919. 


1.  (1919)  208  S.  W.  856. 

2.  Humbly  v.  Trott  (1776)  1  Cowp. 
371;  BdktfT  V.  Bolton  (1808)  1  Camp. 
493;  Higgms  v.  Broon  (1845)  9  Mo. 
497,  498;  Kmgsbmry  v.  Uno  (1853)  21 
Mo.  115;  SUmUy  v.  Vogol  (1880)  9  Mo. 
App.  98,  99;  Bokor  v.  Crmtdail  (1883) 
78  Mo.  584,  587;  Stooekman  v.  Torro 
Hmmto,  ote.  Ry.  Co.  (1884)  15  Mo.  App. 
503,  507;  Davit  v.  Morgan  (1888)  97 
Mo.  79,  80;  Boiot  v.  Sylvester  (1907) 
205  Mo.  493,  496,  104  S.  W.  73,  11  L.  R. 
A.  (N.  S.)  1157;  Gontt  v.  Brown 
(1912)  244  Mo.  271,  302,  149  S.  W. 
644. 

3.  It  has  been  suggested  that  the 
word  "PersoneUW*  ia  a  misreading  for 
"PoonsUs."  See  Pollock,  Torta,  9th  ed. 
p.  64,  note  (g). 

4.  1  Woemer,  American  Law  of  Ad- 
ministration, 2  ed.  sec  290.  For  the 
origin  and  history  of  this  rule  see  Gou- 
dy,  Two  Ancient  Brocards,  in  Oxford 
Legal  Essaya,  p.  216. 
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death  did  not  survive  the  death  of  the  person  injured  or  that  of  the  tort- 
feasor.* The  reason  for  this  rule  may  be  found  in  the  vindictive  and 
quasi-criminal^  character  of  suits  for  personal  injuries  in  early  law,  but 
once  the  notion  of  punishment^  and  vengeance®  is  abandoned  and  that  of 
compensation  substituted  as  the  principal  element  in  the  measure  of  dam- 
ages in  torts,  this  rule  seems  wholly  inapplicable  to  modem  conditions. 
Nor  is  there  any  reason  why  the  heirs  and  legatees  of  a  deceased  tort- 
feasor should  not  take  the  estate  subject  to  actions  ex  delicto  as  well 
as  actions  ex  contractu.  That  this  v«ew  has  obtained  to  some  degree  is 
shown  by  the  inroads  made  upon  the  principle  both  at  common  law*  and 
by  statute.^®  While  the  strict  rule  of  the  maxim  has  been  modified  with- 
out the  aid  of  a  statute  with  respect  to  certain  tort  actions,  it  has  required 
a  statute  to  prevent  the  abatement  of  an  action  for  personal  injuries 
which  result  in  death. 

The  most  important  modification  of  the  law  in  England  in  this 
respect  is  known  as  Lord  Campbell's  Act,^i  giving  an  action  to  the  ex- 


5.  MeNamar^  v.  Slovens  (1882)  76 
Mo.  329,  330;  Gibbs  v.  Hannibal,  etc, 
(1884)  82  Mo.  143;  Vawter  v.  Mo.  Pac. 
Ry.  Co.  (1884)  84  Mo.  683;  Hegerick  v. 
Keddie  (1885)  99  N.  Y.  258.  1  N.  E. 
787;  Davis  v.  Nichols  (1891)  54  Ark. 
358.  15  S.  W.  880;  Bates  v.  Sylvester 
(1907)  205  Mo.  493,  104  S.  W.  73.  11 
L.  R.  A.  (N.  S.)  1157. 

6.  Lord  Mansfield  nid:  "AU  pri- 
vate criminal  injuries  or  wrongs  as  well 
as  all  public  crimes,  are  buried  with  the 
offender."  Hambly  v.  Trott  (1776)  1 
Cowp.  371,  373.  The  court  said  in  Mit- 
chell V.  Hotchkiss  (1880)  48  C:onn.  16; 
*'But  all  private  as  well  as  public  wrongs 
and  crimes  are  buried  with  the  offender. 
The  executor  does  not  represent  or 
stand  in  the  place  of  the  testator  as  to 
those,  or  as  to  any  acts  of  misfeasance 
or  malfeasance  as  to  the  person  or  prop- 
erty of  another  " 

7.  In  Weiss  v.  Hunsicker,  3  Penn. 
Dist  R.  445,  14  Pa.  Co.  Ct  Rep.  398, 
it  was  said:  "The  right  of  action  is  re- 
garded in  the  nature  of  a  punishment  of 
the  wrong-doer,  and,  the  moment  death 
supervenes,  the  action,  altho  commtfnc- 
cd  before,  abates." 

8.  "A  process  which  is  still  felt  to  be 
a  substitute  for  private  war  may  seem 
incapable  of  being  continued  on  behalf 
of  or  against  a  dead  man's  estate,  an 


impersonal  abstraction  ", 

Pollock,  Torts.  9th  ed.  p.  64.  For  a 
criticism  of  the  common  law  theory  see 
17  C.  J.  note  4,  p.  1183. 

9.  It  was  early  established  that  an 
executor  could  be  made  to  answer  for 
some  actions  not  founded  on  contract 
where  the  estate  in  his  hands  was  bene- 
fited by  the  tort.  See  historical  note  on 
the  classification  of  the  Forms  of  Per- 
sonal Actions,  P.  W.  Maitland,  in  Pol- 
lock, Torts,  9th  ed.  Appendix  A.  p.  577. 
582.  See  also,  Hambly  v.  Trott  (1776)  1 
Cowp.  375;  Higgims  v.  Breen  (1845)  9 
Mo.  497,  498.  The  action  was  permitted 
on  the  doctrine  of  quasi  contracts  and 
the  tort  action  was  transmitted  into  a 
contract  action  which  would  survive  as 
against  the  executor. 

Originally  there  was  no  survival  of 
action  for  the  breach  of  a  simple  con- 
tract, the  notion  being  that  such  breach 
was  a  tort.  It  was  not  until  1611  that 
it  was  definitely  held  that  assumpsit 
would  lie  against  an  executor.  See 
Pinchcn's  Case  (1511)  9  Co.  Rep.  86b; 
fVheatley  v.  Lane  (1668)  1  Wm.  Saun- 
ders  216  a. 

10.  Rev.  St.  1909  sees.  105,  106,  5426, 
5438. 

11.  9  and  10  Vict.  c.  93,  amended  by 
27  and  28  Vict  c  95. 
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ecutor  and  administrator  for  the  death  of  one  killed  thru  the  wrongful 
act,  negligence,  or  default  of  another,  provided  such  person  could  have 
maintained  an  action  had  he  lived.  Similar  statutes  have  been  adopted 
in  most  of  the  states  in  this  country,**  and  the  subject  is  covered  in  Mis- 
souri by  section  5426.1*  It  is  held  that  this  provision  does  not  extend  to 
the  represenutive  of  the  wrong  doer.**  Also  section  105,i*  providing  for 
the  survivor,  by  and  against  personal  representatives,  of  actions  for 
wrongs  done  to  "property,  rights  or  interests"  does  not  apply  to  a 
cause  of  action  for  personal  injury.^*  Section  5438,^^  which  gives  a 
right  of  action  for  personal  injuries  ''not  resulting  in  death"  against  the 
personal  representative  of  a  tort-feasor,  did  not  change  the  common  law 
as  to  actions  for  personal  injuries  resulting  in  death.**   Under  the  con- 


12.  See  table  of  flUtntes,  T'tSanj, 
Death  by  Wrongful  Act  2  ed.  p.  XX. 

13.  Rev.  St.  1909.  "Whenever  the 
death  of  a  person  shall  be  caused  by  the 
wrongful  act,  neglect  or  default  of  an- 
other, and  the  act,  neglect,  or  default  is 
such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such 
case,  the  person  who,  or  the  corpora- 
tion which  would  have  been  liable  if 
death  had  not  ensued  shall  be  liable  to 
an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured."  (Sec 
5426.) 

14.  Hegtrick  v.  KeddU  (1885)  99  N. 
Y.  258,  1  N.  E.  787;  Hamilton  v.  Jones 
(1890)  125  Ind.  176,  25  N.  E.  192;  Dm- 
vis  v.  NichoU  (1891)  54  Ark.  358,  15  S. 
W.  880;  Bmtes  v.  Sylvester  (1907)  205 
Mo.  493,  104  S.  W.  73,  11  I,.  R.  A.  (N. 
S.)  1157;  Gilkerson  v.  Mo.  Pae.  Ry.  Co. 
(1909)  222  Mo.  173,  121  S.  W.  138,  24 
L.  R.  A.  (N.  S.)  844. 

15.  Rev.  St.  1909.  "For  all  wrongs 
done  to  property,  rights,  or  interests  of 
another,  for  which  an  action  might  be 
maintained  against  the  wrong  doer  such 
action  may  be  brought  by  the  person  in- 
jured, or,  after  his  death,  by  his  execu- 
tor or  administrator,  against  such  wrong 
doer,  and,  after  his  death,  against  his 
executor  or  administrator,  in  the  same 
manner  and  with  like  effect,  in  all  re- 
spects, as  an  action  founded  on  contract" 
(Sec  105.) 

16.  Stanley  v.  Vogtl  (1880)  9  Mo. 


App.  98;  Gibbs  v.  Hannibal  etc.  (1884) 
82  Mo.  143;  Hegerieh  v.  Keddie  (1885) 
99  N.  Y.  258,  1  N.  E.  787;  Bates  v.  Syl- 
vester (1907)  205  Mo.  493,  104  S.  W.  73, 
11  L.R.A.  (N.  S.)  1157;  Gilkerson  v.  Mo. 
Pae.  Ry.  Co.  (1909)  222  Mo.  173,  121  S. 
W.  138,  24  U  R.  A.  (N.  S.)  844;  Show- 
en  v.  Metropolitan  Ry.  Co.  (1912)  164 
Mo.  App.  41,  46,  148  S.  W.  135;  Greer 
v.  St.  Lonis  /.  M.  and  So.  Ry.  Co.  (1913) 
173  Mo.  App.  276,  284,  158  S.  W.  740. 

17.  Rev.  St  1909.  "Causes  of  ac- 
tion upon  which  suit  has  been  or  may 
hereafter  be  brought  by  the  injured  par- 
ty for  personal  injuries,  other  than  those 
resulting  in  death  whether  such  inju- 
ries be  to  the  health  or  to  the  person  r' 
the  injured  party,  shall  not  abate  by 
reason  of  his  death,  nor  by  reason  of 
the  death  of  the  person  against  whom 
such  cause  of  action  shall  have  accrued; 
but  in  case  of  the  death  of  either  or 
both  such  parties,  sucn  cause  of  action 
shall  survive  to  the  perional  representa- 
tive of  such  injured  party,  and  against 
the  person,  receiver  or  corporation  lia- 
ble for  such  injuries  and  his  legal  rep- 
resentative, and  the  liability  and  the 
measure  of  damages  shall  be  the  same  as 
if  such  death  or  deaths  had  not  occurred." 
(Sec  5438.) 

18.  Bates  v.  Sylvester  (1907)  205  Mo. 
493;  104  S.  W.  73,  11  L.  R.  A.  (N.  S.) 
1157;  Gilkerson  v.  Mo.  Pae.  Ry.  Co. 
(1909)  222  Mo.  173,  121  S.  W.  138,  24 
L.  R.  A.  (N.  S.)  844;  Showen  v.  Met, 
St.  Ry.  Co.  (1912)  164  Mo.  App.  41,  47, 
148  S.  W.  135;  Greer  v.  St.  Lonis  I.  M. 
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structions  which  have  been  placed  upon  sections  105,  106,  5426,  and  5438, 
of  our  statutes,  the  principal  case  is  in  accord  with  the  clear  weight  of 
authority  in  Missouri  and  other  states. 

The  result  is  that  the  common  law  rule  that  actions  for  personal 
injuries  resulting  in  death  abate  with  the  death  of  the  wrong  doer  still 
obtains  in  Missouri.  Following  this  rule,  if  the  party  injured  dies  from 
a  cause  other  than  the  injury  caused  by  the  willful  act  or  negligence  of 
the  tort-feasor,  and  the  suit  has  been  instituted  because  of  the  tort  before 
the  death  by  independent  cause,  the  action  survives  to  his  represaitative 
under  section  5438  as  against  the  estate  of  the  deceased  wrong  doer; 
but  if  death  results  from  the  injury  caused  by  such  wrong  doer,  the 
action  abates  upon  the  wrong  doer's  death.  Since  compensation  to  the 
widow,  children,  parents,  next  of  Idn,  etc,  rather  than  punishment  of  the 
wrong  doer  is  the  fundamental  reason  for  permitting  an  action  for 
death,  it  is  submitted  that  the  action  for  injury  resulting  in  death  should 
survive  against  the  estate  of  the  tort  feasor.  However,  the  remedy  for 
what  has  been  termed  a  "barbarous  rule"  does  not  lie  with  the  courts, 
but  is  necessarily  left  with  the  legislature. 

J.  C.  B. 

This  note  leaves  open  the  question  as  to  whether  a  cause  of  action  will  snrrive 
under  section  5438  in  the  event  that  the  person  injured  dies  from  an  independent 
cause  before  it  has  been  possible  for  him  to  institute  a  suit. 

K.  C  S. 

Insukance — ^MufiDSB  ot  Insured  by  the  Benekciary.  Markland  v. 
Modem  Woodmen  of  America? — The  beneficiary  of  a  life  insurance  con- 
tract who  murders  the  insured  thereby  forfeits  his  interest  in  the  in- 
surance.' It  would  be  against  public  policy  to  permit  him  to  profit  by 
his  own  crime.  The  interest  of  the  beneficiary  is  essentially  equitable  in 
nature,  and  his  unclean  hands  would  bar  him  from  recovery;*  while  the 
rights  of  an  heir  are  strictly  legal,  and  equitable  principles  would  not  in- 
tervene to  prevent  him  from  taking  from  an  ancestor  whom  he  had 
murdered.* 

The  insurer  by  the  prevailing  authority  is  required  to  pay  the  amount 


&  So.  Ry.  Co,  (1913)  173  Mo.  App.  276, 
1.  c.  284,  158  S.  W.  740. 

19.    Pollock,  Torts,  2nd  ed.  p.  64. 

1.  (1919)  210  S.  W.  921. 

2.  Pilmore  v.  Metropolitan  Life  Ins. 
Co.  11910)  82  Oh.  St.  208,  92  N.  E.  26; 
Murchison  v.  Murchison  (1918)  203  S. 
W.  (Tex.)  423.  A  beneficiary  who  had 
caused  death  of  insured  through  negll- 
ligence  and  had  been  convicted  of  man- 
slaughter was  permitted  to  recover  in- 
surance in  absence  of  a  showing  that  the 


killing  was  intentional  as  well  as  feloni- 
ous in  Sckreiner  v.  High  Court  I.  C.  O. 
P.  (1889)  35  111.  App.  576. 

3.  See  note:  Murder  of  the  Insured 
by  the  Beneficiary,  24  H.  L.  R.  227. 

4.  Shellenberger  v.  Ransom  (1891)  31 
Neb.  61,  47  N.  W.  700,  25  I,.  R.  A.  564 
and  note.  Contra:  Riggs  v.  Palmer 
(1889)  115  N.  Y.  506,  22  N.  R  188,  5 
L.  R.  A.  340  and  note;  Perry  v.  Strw 
bridge  (1908)  209  Mo.  621,  108  S.  W. 
621. 
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forfeited  by  the  beneficiary  to  the  estate  of  the  insured*  The  theory  of 
recovery  is  not  settled  The  beneficiary  alone  is  entitled  to  sue  on  the 
contract*  The  theory  adopted  in  Cleavtr  v.  Association,^  an  English 
case,  was  that  upon  the  forfeiture  by  the  beneficiary  a  trust  resulted  to 
the  estate  of  the  insured.  An  early  Iowa  case,  Schmidt  v.  Northern  Life 
Association,*  was  decided  on  the  same  reasoning.  This  view  has  been 
criticised  in  that  no  specific  fund  is  set  aside  as  a  trust  res.  Another 
theory  suggested  that  the  obligation  of  the  insurer  is  quasi  contractual 
for  unjust  enrichment*  The  case  is  analagous  to  that  where  the  desig- 
nated beneficiary  is  of  an  ineligible  class  or  later  becomes  ineligible.^* 

Confusion  arises  when  the  murdered  is  both  beneficiary  of  the  in- 
surance and  heir  of  the  insured  In  Murchison  v.  Murchison^^  the  anom- 
alous result  is  reached  that  the  murderer  could  take  the  insurance  as 
sole  heir  of  the  insured  but  could  not  recover  as  beneficiary.  The  court 
in  McDonald  v.  Mutual  Life  Ins.  Co.^*  refused  recovery  to  the  estate  of 
the  insured  because  the  offending  beneficiaries  were  also  the  heirs,  but 
intimated  that  there  might  be  a  recovery  of  sufficient  assets  to  satisf} 
creditors  of  the  insured  The  difficulty  was  obviated  in  Sharpless  v. 
Grand  Lodge  A,  O,  U,  W.^*  by  permitting  the  next  of  Idn  of  the  insured 
after  the  beneficiary  to  take  the  insurance  as  if  the  beneficiary  had  pre- 
deceased the  insured. 

The  heirs  of  the  insured  are  not  barred  from  taking  because  they 
happen  to  be  the  heirs  of  the  offending  beneficiary.^*  This  situation 
frequently  presents  itself  where  children  take  from  an  insured  parent 
who  has  been  slain  by  the  beneficiary  parent  There  is  dictum  in  Greer  v. 
Supreme  Tribe  of  Ben  Hur^^  to  the  effect  that  to  permit  the  children  to 
take  in  such  a  case  would  be  a  temptation  to  the  father  to  kill  his  wife 
to  secure  to  their  children  the  benefit  of  her  insurance.   This  argument 


5.  CUmver  v.  Mutmtl  Rettrve  Pwmd 
Lift  AtsocioHon  (1892)  1  Q.  B.  147; 
Schmidt  v.  Northern  Liff  Assoeidion 
(1900)  112  la.  41,  83  N.  W.  800,  51  I,. 
R.  A.  141,  84  Am.  St  Rep.  323;  Ander- 
son V.  Life  Ins.  Co.  of  Va,  (1910)  152 
N.  C  1,  67  S.  E.  53;  Knights  of  Honor 
V.  Menkhsneen  (1904)  209  III.  277,  70 
N.  E.  567,  65  L.  R.  A  508,  101  Am. 
St.  Rep.  239;  Bqnitable  Life  Atsnr- 
once  Soc.  v.  Weightman  (1916)  160  Pac 
(Okla.)  629;  Shmrplett  v.  Grand  Lodge 
A.  O.  U.  W,  (1916)  159  N.  W.  (Minn.) 
1068;  iinr chiton  v.  iinrchison,  eupra. 
Contra:  Mntnal  Life  Im.  Co.  Arm^ 
strong  (1886)  117  U.  S.  591,  6  Sop.  Ct. 
Rep.  877. 

6.  MnUMl  Life   Ins.   Co,  Arm- 


strong,  snpra, 

7.  (1892)  1  0.  B.  147. 

8.  (1900)  112  la.  41,  83  N.  W.  800. 

9.  Murder  of  the  Inrared  by  the 
Beneficiary,  14  H.  I,.  R.  375. 

10.  Order  of  RoUway  Condnctors  r. 
Koster  (1893)  55  Mo.  App.  186;  Shea 
V.  Benefit  Association  (1893)  160  Matt. 
289;  Knights  of  Honor  y.  Menkhonsen 
(1904)  209  III.  277,  283;  14  H.  L.  R. 
376. 

11.  (1918)  203  S.  W.  (Tex.)  423. 

12.  (1916)   160  N.  W.   (Iowa)  289. 

13.  (1916)  159  N.  W.  (Minn.)  1068. 

14.  Knights  of  Honor  v.  Menkhon- 
sen, snpra. 

15.  (1917)  195  Mo.  App.  336,  190  S. 
W.  72.  74. 
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is  soundly  criticised  in  Knights  of  Honor  v.  Menkhausen}^  and  it  is  not 
believed  that  a  Missouri  court  would  give  serious  consideration  to  such 
reasoning. 

In  Markland  v.  Modem  Woodmen  of  America  the  wife  who  was  the 
beneficiary  of  her  husband's  insurance  died  by  her  own  hand  a  few 
hours  before  her  husband  whom  she  had  murdered..  Their  children 
claimed  the  insurance  as  heirs  of  the  insured  under  a  provision  in  the 
certificate  which  designated  the  heirs  of  the  insured  as  beneficiaries  in 
event  the  beneficiary  named  therein  did  not  survive  the  insured.  The 
plaintiffs  contended  that  the  provision  in  the  contract  that  the  certificate 
and  all  pa3rments  made  thereon  should  be  forfeited  to  the  defendants 
if  the  beneficiary  should  cause  the  death  of  the  insured  did  not  apply 
since  the  wife  dying  before  her  husband  never  became  the  beneficiary, 
but  the  court  held  that  the  person  named  as  beneficiary  therein  was  con- 
templated and  death  by  her  hand  was  an  excepted  risk.  Greer  v.  Supreme 
Tribe  of  Ben  Hur,  supra,  which  was  decided  upon  a  similar  contract  pro- 
vision, was  cited  with  approval. 

The  result  in  these  two  cases  and  in  the  similar  case,  Griffith  v.  Mu- 
tual Protective  League}*^  was  properly  reached  upon  the  peculiar  provi- 
sions of  the  contract  of  insurance,  but  the  dictum,  which  appears  in  the 
Greer  case  to  the  effect  that  recovery  should  not  be  had  even  in  the  ab- 
sence of  such  stipulations,  is  unfortunate.  Anderson  v.  Life  Ins.  Co.  of 
a  case  exactly  in  point  with  the  principal  case  except  for  the  un- 
favorable contract  provisions,  correctly  held,  it  seems,  that  the  heirs  of 
the  insured  were  entitled  to  the  insurance.  While  in  the  principal  case 
the  action  was  brought  on  the  contract  of  insurance  by  the  heirs  of  the 
insured  as  beneficiaries,  in  the  Anderson  case  the  action  was  apparently 
brought  on  a  quasi-contractual  obligation  against  the  administrator  of  the 
beneficiary  and  insurer. 

It  would  seem  that,  in  the  absence  of  stipulations  in  the  policy  or 
benefit  certificate  to  the  contrary,  when  the  beneficiary  forfeits  his  inter- 
est by  murdering  the  insured,  the  estate  of  the  insured  should  be  allowed 
to  recover  upon  a  quasi-contractual  obligation  for  unjust  enrichment. 
The  disposition  thereof  would  be  controlled  by  the  laws  of  inheritance. 
It  is  for  the  legislature  to  determine  the  rights  of  an  heir  to  the  property 
of  an  ancestor  whom  he  has  murdered. 

R.  E.  H. 


16.  (1904)  209  111.  277,  loc.  cit.  280. 
The  comrt  tliere  nid:  "Human  experi- 
ence teaches  that  those  willing  to  commit 
murder  and  assume  the  risk  of  punish- 
ment for  the  benefit  of  others  are  so  few 
in  number  that  consideration  thereof  be- 


comes well  nigh  inconsequential." 

17.  (1918)  200  Mo.  App.  87,  205  S. 
W.  286.  See  also.  Grand  Circle  Women 
of  Woodcraft  v.  RauMck  (1913)  24  Col. 
App.  304,  134  Pac  141. 

18.  (1910)  152  N.  C  1.  67  S.  E.  53. 
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WrrNEss—lMPEACHMBNT— Support  by  Chaiacter  Witnesses.  Or- 
w  V.  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.*— As  a  witness  in  his 
own  behalf  the  plaintiff  was  impeached  by  proof  of  prior  inconsistent 
statements  in  a  deposition  and  in  a  signed  statement  to  the  company 
doctor.  He  was  further  subjected  to  a  rigid  and  searching  cross  exami- 
nation tending  to  reflect  on  his  veracity.  The  Supreme  Court  held  that 
it  was  not  error  to  reject  testimony  as  to  his  reputation  for  truth  and 
veracity  offered  to  rehabilitate  him.  The  rule  of  the  Missouri  Courts  of 
Appeals*  admitting  such  testimony  was  expressly  overruled,  the  court 
saying  that  the  alleged  impeaching  matter  in  these  instances  went  to  the 
credit  to  be  given  his  testimony  rather  than  to  his  character  and  that 
the  value  of  the  testimony  as  to  character  would  not  outweigh  the  con- 
fusion of  issues. 

Miller  v.  St,  Louis  R,  R.  Co,*  seems  the  first  of  the  overruled  Courts 
of  Appeals'  decisions  to  say  that  after  proof  of  prior  inconsistent  state- 
ments or  after  a  cross  examination  tending  to  impugn  veracity  evidence 
of  character  for  truth  and  veracity  could  be  introduced  to  support  the 
witness.  This  decision  followed  the  Vermont  Case,  Paine  v.  Tilden* 
based  in  turn,  upon  the  rule  of  Phillips  and  of  Greenleaf  who  rely  on  the 
Nisi  Prius  case  of  Rex  v.  Clarke.^  There  the  complainant  in  a  rape  case, 
on  cross  examination,  admitted  that  she  had  been  twice  sentenced  to  the 
house  of  correction  for  theft.  But  she  was  allowed  to  state  that  she  had 
later  been  an  inmate  of  the  home  for  the  destitute  and  upon  discharge 
had  received  an  award  for  good  conduct.  Holroyd,  J.,  held  it  proper 
to  permit  the  superintendent  of  the  latter  institution  to  testify  to  her  good 
character  while  there.  Courts*  denying  the  rule  admitting  the  testimony 
have  criticised  Phillips  and  Greenleaf  as  not  being  supported  by  Rex  v. 
Clarke.  This  criticism  seems  well  taken.  The  prosecutrix  was  impeached 
by  her  own  admissions  and  the  only  effect  the  evidence  of  the  superin- 
tendent could  have  had  was  to  show  a  subsequent  reform.  This  is  en- 
tirely different  from  the  present  question.^ 

Six  prior  decisions  of  the  Supreme  Court  are  cited  in  support  of  the 
rule  excluding  the  evidence.    Five  of  these*  hold  that  evidence  of  the 


1.  (1919)  214  S.  W.  124. 

2.  MUler  v.  R.  R.  Co.  (1878)  5  Mo. 
App.  1.  c.  481;  IValker  v.  In*.  Co. 
(1895)  62  Mo.  App.  1.  c.  220;  Berry- 
man  V.  Cox  (1897)  73  Mo.  App.  1.  c.  74; 
Browning  v.  R.  R.  (1906)  118  Mo.  App. 
1.  c.  451,  94  S.  W.  315;  Brandom  v.  R. 
R.  (1908)  134  Mo.  App.  1.  c.  89,  114  S. 
W.  543;  GowrUy  v.  Callahan  (1915)  190 
Mo.  App.  I.  c.  666,  176  S.  W.  239;  Ross 
V.  Pants  Co.  (1913)  170  Mo.  App.  291, 
156  S.  W.  92. 


3.  (1878)  5  Mo.  App.  1.  c.  481. 

4.  (1848)  20  Vt  554. 

5.  (1817)  2  Sterkie'f  CMei  241. 

6.  Stamper  v.  Griffin  (1853)  12  Ga. 
450;  Brown  v.  Mooers  (1856)  6  Gray 
(Mass.)  1.  c.  453. 

7.  2  Wigmore's  Evid.  sec  1117. 

8.  GntMwUler  v.  Lackman  (1856)  23 
Mo.  1.  c.  172;  Rogers  ft  GUIU  v. 
Troosfs  Admin.  (1873)  51  Mo.  1.  c.  476; 
Dudley  v.  MeClurer  (1877)  65  Mo.  241; 
Vawter  v.  HnltM  (1892)  112  Mo.  633,  20 


Digitized  by 


44  Law  Series  18,  Missouri  Bulletin 


character  of  a  party  as  a  party  in  a  civil  suit  may  not  be  introduced  un- 
less involved  in  the  issue  and  is  not  relevant  to  the  question  of  testi- 
mony to  support  the  character  of  a  party  in  the  role  of  witness.  This  dis- 
tinction is  pointed  out  in  Alkire  Groc,  Co.  v.  Tagart.*  The  remaining 
case  of  Bank  v.  Richmond^^  denied  the  right  to  introduce  rehabilitating 
evidence  as  to  the  character  of  a  witness  whose  statement  had  been  con- 
tradicted by  other  witnesses  and  does  not  involve  the  instant  question. 

A  statement  out  of  court  contradictory  to  his  testimony  under  oath 
may  impeach  the  veracity  of  the  witness  or  it  may  only  establish  a  bias, 
interest  or  defect  of  memory.  In  either  case  an  inference  arises  that  his 
testimony  is  unreliable.  If  the  discrepancy  is  due  to  a  defective  mem- 
ory, bias  or  interest  it  is  beside  the  issue  to  introduce  testimony  as  to  his 
reputation  for  truth  speaking.  Since  such  testimony  only  tends  to  re- 
habilitate the  witness  in  one  of  several  possible  defects  the  question  is 
whether  the  end  attained  would  justify  the  necessary  multiplication  of 
issues.  The  rule  forbidding  the  introduction  of  such  testimony  is  sup- 
ported by  reason  and  is  approved  by  one  of  the  best  writers  on  the  sub- 
ject" 

It  is  clear  that  the  supporting  testimony  should  not  be  admitted 
merely  to  enable  the  jury  to  decide  whether  the  witness  had  in  fact 
made  a  prior  inconsistent  statement  (he  denying  it)  since  mere  contra- 
diction among  witnesses  will  not  allow  such  support^ 

The  witness  should  of  course  be  allowed  opportunity  to  explain  the 
inconsistency  if  he  is  able.^*  If  only  part  of  a  statement  or  conversa- 
tion has  been  introduced  he  is  entitled  to  have  the  whole  presented  to 
establish  that  in  its  entirety  it  was  not  inconsistent.^^  Furthermore,  the 
Supreme  Court  in  the  case  of  State  v.  Sharp^^  allowed  support  thru  the 
medium  of  prior  consistent  statements. 

A  somewhat  different  question  is  presented  where  the  witness  has 
been  impeached  by  the  character  or  type  of  cross  examination  used.  This 
is  not  the  case  of  a  witness  who  on  his  cross  examination  admits  prior 
misconduct  In  that  instance  there  is  no  logical  ground  for  character 
witnesses  to  sustain  him  A  score  of  witnesses  in  support  of  his  character 
could  not  erase  the  misdeed  which  stands  admitted.  Nor  is  it  the  case  of 
a  predicate  laid  in  cross  examination  for  his  impeachement.  The  Supreme 
Court  has  denied  the  right  to  support  in  the  case  where  the  only  im- 
peaching matter  has  been  laying  of  a  predicate.** 


S.  W.  689;  Black  v.  Bpstein  (1909)  221 
Mo.  1.  c  305,  120  S.  W.  754. 

9.  (1898)  78  Mo.  App.  1.  c  168. 

10.  (1911)  235  Mo.  1.  0.  542,  139  S. 
W.  352. 

11.  2  Wigmore'f  Evid.  S«c.  1108. 

12.  Battk  V.  Richmond  (1911)  235 
Mo.  1.  c.  542. 


13.  2  Wigmore'f  Evid.  tec  1044^. 

14.  fVUkerson  v.  BiUrs  (1892)  114 
Mo.  245,  21  S.  W.  514.  SMt  v.  Phil- 
lips and  Ross  (1857)  24  Mo.  L  c  485. 

15.  (1904)  183  Mo.  L  c  735,  82  & 
W.  134. 

16.  Stato  V.  Cooper  (1880)  71  Mo.  L 
c.  442. 
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That  this  type  of  impeachment  goes  to  character  and  not  credit  is 
recognized  by  the  court  in  the  instant  case  where  it  speaks  of  a  "cross 
examination  tending  to  reflect  on  the  veracity  of  the  plaintiff." 

The  Supreme  Court  of  Tennessee  in  Richmond  v.  Richmond,^''  after 
a  cross  examination  which  it  said  was  clearly  meant  to  be  a  demonstra- 
tion to  the  jury  against  the  veracity  of  the  witness,  allowed  testimony  at 
to  his  reputation  for  truth.  Louisiana,^^  Vermont,**  and  Virginia*®  follow 
this  doctrine.  A  similar  result  has  been  reached  in  Texas,**  and  Con- 
necticut** where  the  witness  is  a  stranger  at  the  place  of  trial. 

The  question  again  is:  Should  the  harm  done  a  party  thru  the  im- 
putation placed  on  his  witness  outweigh  the  harm  of  an  increase  of  issues 
attendant  on  the  admission  of  supporting  evidence? 

Such  a  cross  examination  is  a  direct  attack  upon  character.  In  the 
hands  of  skillful  counsel  it  is  a  dangerous  weapon  and  may  leave  a  last- 
ing impression  in  the  mind  of  the  jury.  The  introduction  of  supporting 
evidence  in  the  case  of  prior  inconsistent  statements  did  not  solve  the 
difficulty  because  it  might  have  been  the  inconsistency  of  ^  veracious 
witness  due  to  a  defective  memory.  In  this  case  the  introduction  of  evi- 
dence as  to  character  meets  squarely  the  imputation  placed  on  character. 

Much  of  the  effect  of  impeachment  by  this  type  of  cross  examination 
depends  on  the  setting,  on  gesture,  on  emphasis,  which  cannot  be  incor- 
porated into  the  record  for  review  by  an  appellate  tribunal.  Where  sup- 
port is  allowed  to  the  impeached  witness  it  would  seem  logical  to  make 
it  discretionary  with  the  trial  judge. 

J.  A.  W. 

AixowiNG  PuNiTivK  Damages  tor  Wrongful  Dbath— Instructions 
TO  THE  Jury.  State  ex  rel  v.  Ellison,^ — Georgia  B.  Griggs  brought  an 
action  under  Section  5425  R.  S.  1909,*  for  the  death  of  her  husband 
whom  she  alleged  was  killed  by  the  negligence  of  the  receivers  of  the 
Metropolitan  Street  Railway  Co.  in  operating  their  street  car. 

The  court  instructed  the  jury  that  in  ascertaining  the  amount  of  the 
damages  they  were  to  consider  (a)  the  pecuniary  loss  to  the  plaintiff  and 
(b)  the  facts  constituting  negligence.  The  receivers  admitted  that  it 
was  proper  for  the  jury  to  consider  the  facts  and  circumstances  sur- 
rounding the  death  of  Charles  Griggs  in  order  to  determine  the  ques- 


17.  (1837)  10  Ycrg  (Tcnn.)  343. 

18.  State  v.  Johnson  (1895)  47  La. 
Ann.  1225,  17  So.  789. 

19.  P«m#  V.  TiUUn  (1848)  20  Vt 
554. 

20.  Gtorgt  PUehft  (1877)  28 
Gratt.  (Vm.)  1.  o.  316,  26  Amer.  Rep.  350. 


21.  Horris  v.  Tfu  Stoi'g  (1906)  49 
Tex.  Cr.  1.  c.  339,  94  S.  W.  227. 

22.  Rogers  v.  Moore  (1833)  10  Conn. 
I  c  15. 

1.  (1919)  213  S.  W.  459. 

2.  "Whenever  my  person  .... 
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tion  of  liability  but  contended  that  it  was  not  proper  to  consider  the  nat- 
ure of  the  negligent  acts  to  enhance  the  damages.  The  supreme  court, 
en  banc,  upheld  this  contention. 

The  basic  principle  of  the  law  of  damages  is  compensation  to  the 
plaintiff  for  an  injury  which  he  has  suffered  from  the  defendant's  wrong- 
ful act»  In  addition  to  allowing  the  plaintiff  compensatory  or  remedial 
damages,  the  common  law  also  recognizes  another  class  of  damages 
known  variously  as  punitive  or  exemplary  damages  or  smart  money. 
Punitive  damages  are  not  allowed  in  all  tort  actions,  but  only  in  those 
done  in  a  wanton,  willful  or  malicious  manner.*  This  rule  is  an  anomaly, 
but  it  has  found  a  firm  and  abiding  place  in  our  system  of  jurisprudence.^ 
The  supposed  justification  for  the  rule  is  to  punish  the  defendant  for  his 
wrongful  act  in  order  that  he  may  be  restrained  from  repeating  the  of- 
fense and  to  make  an  example  of  him  in  order  that  others  may  be  de- 
terred from  perpetrating  similar  offenses.*  Such  reasoning  seems  to  lose 
sight  of  the  essential  justification  of  all  damages,  i.  e.  that  he  who  has 
been  injured  shall  be  recompensed.  If  the  defendant  has  committed  a 
crime  he  should  be  brought  before  the  proper  criminal  tribunal.  The 
plaintiff  has  no  rightful  claim  to  such  damages  for,  in  theory  at  least, 
he  has  been  fully  recompensed  when  actual  damages  are  allowed. 

The  relief  granted  is  not  commensurate  with  the  damages  suffered 
if  the  plaintiff  may  obtain  punitive  damages.  Indeed,  leaving  out  cases 
where  special  damages  are  recoverable  it  is  hard  to  understand  how  the 
plaintiff  sustains  a  greater  loss  if  her  husband  has  been  maliciously 
killed  than  she  would  had  he  been  killed  only  because  of  the  defendant's 
negligence. 

The  wrongful  death  statute^  in  Missouri  which  preceded  the  statute 
involved  in  the  principal  case  had  been  construed  to  provide  for  puni- 
tive damages.  The  courts  have  held  that  this  statute  had  both  com- 
pensatory and  penal  features,  but  that  the  penal  features  overshadowed 


shall  die  from  injury  resulting  or  occa- 
sioned by  the  negligence,  nnskillfulness, 

or  criminal  intent  of  any  

agent,  servant,  or  en4>loyee,  whilst  run- 
ning, conducting  or  managing  .... 
any  street,  electric,  or  terminal  car  or 
train  of  cars  the  corpora- 
tion  in  whose  employ  any 

such  agent,  servant,  em- 
ployee  shall  be  at  the  time 

such  injury  is  committed  

shall  forfeit  and  pay  as  a  penalty  for 

every  such  person  the  sum 

of  not  less  than  two  thousand,  and  not 
exceeding  ten  thousand  dollars,  in  the 
discretion  of  the  jtiry." 


3.  Greenleaf,  Evidence,  vol.  2,  sec 
253  to  266;  Sedgwick,  Damages,  Sec. 
584. 

4.  Jckenroth  v.  St.  Louis  Transit  Co. 
(1903)  102  Mo.  App.  597,  77  S.  W.  162; 
Cray  v.  McDonald  (1891)  104  Mo.  1.  c 
314.  16  S.  W.  398. 

5.  Sedgwick,  Damages,  sec.  466. 

6.  Whipple  y.  WalpoU  (1839)  10  N. 
H.  130. 

7.  Sec  2864  R.  S.  Mo.  1899  .  .  the 
corporation  ...  in  whose  employ 
.  .  .  the  employee  .  .  .  shall  be 
at  the  time  any  injury  is  received  .  .  . 
shall  forfeit  and  pay  .  .  .  five  thou- 
sand dollars    .    .  " 
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the  other  element  so  that  the  plaintiff  had  always  to  bring  suit  for  the 
maximum  sum  which  was  $5,000>  Thus,  in  a  recent  Missouri  case  the 
court  in  discussing  this  statute  said:  "The  Legislature  intended  that  the 
perpetrator  of  mischief  sought  to  be  prevented  should  pay  the  full  penalty 
levied  and  did  not  intend  that  the  private  citizen  should  fritter  away  that 
penalty  provided  by  virtue  of  the  police  power  of  the  state  for  the  pur- 
pose of  preventing  wrongs."  In  interpreting  this  act  the  court  in  Gray 
v.  McDonaid^^  said  that  "aggravating  and  mitigating  circumstances  were 
well  known  to  the  law  when  used  by  the  Legislature,  so  that  the  statutes 
.  .  .  must  mean  that  in  these  actions  .  .  .  the  party  suing  may  re- 
cover not  only  actual,  but  also  exemplary,  damages."  In  the  light  of  these 
decisions  and  in  view  of  the  fact  that  it  was  difficult  to  tell  just  what 
part  of  the  sum  recoverable  was  penal  and  what  actual  damages,  the  cir- 
cumstances of  the  act  appear  to  have  been  proper  facts  for  consideration 
by  the  jury  on  the  question  of  damages. 

Section  5425  R.  S.  Mo.  1909  changed  the  original  act  and  allowed  the 
injured  party  to  recover  not  less  than  $2,000  and  not  more  than  $10,000 
in  the  discretion  of  the  jury.  No  express  provision  is  made  for  consider- 
ing the  aggravating  or  mitigating  circtanstances  of  the  offense.  The 
earlier  decisions  interpreted  this  act  as  being  wholly  penal^^  and  in 
support  of  this  theory  quite  properly  refused  to  allow  any  evidence  to 
be  introduced  to  show  how  much  loss  the  plaintiff  had  sustained.  But 
the  circumstances  of  the  offense  were  considered  in  determining  the 
quantum  of  damages.^*  In  the  Boyd  case^*  these  earlier  decisions  were 
overruled  and  the  court  held  that  this  statute  was  penal  as  to  $2,000  but 
that  any  sum  in  excess  of  this  sum  was  compensatory  damages.  This 
decision  which  has  since  been  approved^*  was  also  followed  in  the  prin- 
cipal case.  To  recover  $2,000  the  plaintiff  need  only  show  that  the  de- 
fendant committed  the  offense.  To  prove  liability  was  to  make  a  proper 
case  for  the  granting  of  the.  penal  sum  but  in  excess  of  this  sum  the 
plaintiff  must  show  actual  damages. 

Since  it  had  been  decided  that  the  sum  of  $2,000  was  penal  there 
was  no  necessity  for  considering  the  drctmistances  of  the  defendant's 
act  to  affect  this  sum.   Nor  would  it  seem  proper  to  consider  the  act  in 


8.  Philpott  v.  RaUroai  (1884)  85  Mo. 
164;  King  v.  RaUromd  (1889)  98  Mo. 
235,  11  S.  W.  563;  Casey  v.  TransU  Co. 
(1907)  205  Mo.  721,  103  S.  W.  1146. 

9.  Johnson  v.  C,  M.  and  St,  P.  Ry. 
Co.  (1916)  270  Mo.  418.  193  S.  W.  827. 

10.  (1891)  104  Mo.  314,  116  S.  W. 
398. 

11.  Yonng  v.  Railroad  (1909)  227  Mo. 
307,  127  S.  W.  19. 


12.  Brvin  v.  Rmiroad  (1911)  158  Mo. 
App.  1.  139  S.  W.  498;  Pratt  v.  Rail- 
road (1909)  139  Mo.  App.  502,  122  S. 
W.  1125. 

13.  Boyd  V.  Raikoad  (1912)  249  Mo. 
110,  155  S.  W.  13. 

14.  Johnson  v.  C.  M.  ft  St.  P.  Ry. 
Co.  (1916)  270  Mo.  418.  193  S.  W.  827. 

15.  Sarasin  v.  Union  Ry.  Co.  (1899) 
153  Mo.  485,  155  S.  W.  92. 
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order  to  enhance  the  actual  or  compensatory  damages  for  the  character 
of  the  act  would  seem  to  bear  no  relation  to  the  actual  loss  suffered. 
The  court  in  the  principal  case  intimates,  but  does  not  decide,  that  it 
would  never  be  proper  under  this  section  to  go  into  the  facts  of  the 
wrongful  death  to  enlarge  or  decrease  the  actual  damages.  Since  this 
intimation  is  sound  in  principle  it  is  hoped  that  it  will  prevail 


AuTOMOBMs— Degree  ot  Care— Negugence  and  Contributory  Neg- 
WGENCE.  ThreadgUl  v.  United  Railways  Company  of  St,  Louis.^ — Laws 
1911,  p.  330,  par.  12,  subsec.  9,  provides  that  automobiles  shall  be  driven 
with  "the  highest  degree  of  care  that  a  very  careful  person  would  use 
under  like  or  similar  circumstances,  to  prevent  injury  or  death  to  per- 
sons, on"  etc 

In  England  v.  Southwestern  R.  R.  Co.,^  the  Springfield  Court  of  Ap- 
peals said  that  tho  the  plaintiff  (the  driver  of  an  automobile  struck  by  a 
locomotive  belonging  to  the  defendant)  was  contributorily  negligent  in 
that  he  had  not  used  reasonable  care,  the  above  mentioned  statute  placed 
him  under  the  duty  of  using  the  highest  degree  of  care.  The  remark 
with  reference  to  the  statutory  duty  was  dictum. 

In  Advance  Transfer  Co,  v.  Chicago,  R,  I.  &  P.  Ry.  Co.,*  and  Hop- 
kins v.  Sweeney  Automobile  School,^  the  Kansas  City  Court  of  Appeals 
held  that  the  driver  of  an  automobile  was  under  duty  to  use  reasonable 
care  to  protect  himself  and  that  the  statutory  duty  was  the  duty  owed 
other  persons,  distinguishing  England  v.  Southwestern  R,  R.  Co.,  supra. 
In  Hopkins  v.  Sweeney  Automobile  School,  supra,  the  court  said  that  the 
statute,  being  in  derogation  of  the  common  law,  was  to  be  strictly  con- 
strued. 

In  Stepp  V.  St.  Louis-S.  F.  Ry.  Co.,^  the  Springfield  Court  of  Appeals 
followed  the  doctrine  of  the  Kansas  City  Court  of  Appeals  as  set  forth  in 
the  two  last  mentioned  cases,  endorsing  the  distinction  the  latter  court 
had  made  of  England  v.  Southwestern  ,R.  R.  Co,,  supra. 

In  Threadgill  v.  United  Railways  Company  of  St.  Louis,  supra,  the 
Supreme  Court  of  Missouri  evidently  took  the  position  that  the  automo- 
bile driver  must  exercise  the  highest  degree  of  care  whether  he  was 
charged  with  negligence  or  contributory  negligence.  Graves,  J.  said, 
L  c.  165:  "The  person  driving  a  motor  vehicle  has  a  rule  of  conduct 
prescribed  for  him  by  this  statute.  That  rule  of  conduct  is  the  'highest 
degree  of  care* But  in  State  ex  rel  v.  Ellison,^  Graves,  J.  said :  "We 

1.  (1919)  214  S.  W.  161.  4.    (1917)  196  S.  W.  772. 

2.  (1915)  180  S.  W.  32.  5.    (1919)  211  S.  W.  730. 

3.  (1917)  195  S.  W.  566.  6.    (1919)  213  S.  W.  459,  1.  c.  461. 


C.  E.  C. 
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have  no  degrees  of  negligence  in  Missoari,  so  far  as  the  right  to  recover 
for  negligence  is  concerned,"  which  statement  he  limited  to  the  "case  in 
hand"  which  was  under  a  statute  not  requiring  the  "highest  degree  of 
care". 

It  is  submitted  that  there  is  but  one  degree  of  care  applicable  to  all 
cases  involving  recovery  for  negligent  acts  or  the  defense  of  contributory 
negligence;  that  statutes  and  judicial  opinions  differentiating  between 
highest  degree,  slight  and  ordinary  are  but  prolific  breeders  of  litigation, 
as  shown  by  the  above  cited  cases;  and  that  the  amount  of  care  legally 
required  is  due  care  under  the  circumstances,  the  variance  possible  in  the 
latter  being  infinite. 

Authority  for  this  is  almost  unlimited.  In  the  Supreme  Court  of  the 
United  States  it  was  said  that  "ordinary  care  in  certain  circumstances 
may  be  gross  negligence  under  different  circumstances."^  The  same 
theory  was  announced  in  Maine  in  the  case  of  Raymond  v.  Portland  R. 
R.  Co.,*  citing  two  Missouri  cases^  among  a  large  collection  of  authori- 
ties; in  Massachusetts  (the  case  involving  the  duty  of  a  carrier  to  a 
passenger)  in  Pennsylvania,*^  Alabama,**  California,**  Illinois**  and 
in  the  Federal  Courts.**  The  injuries  in  the  above  cases  were  caused  by 
various  instrumentalities  from  cattle  to  railroad  trains. 

On  the  question  of  the  care  required  of  the  drivers  of  automobiles 
the  New  York  court  said :  "The  driver  of  an  automobile  is  under  a  duty 
to  use  reasonable  care  but  .  .  .  it  is  manifest  that  what  would  be  rea- 
sonable care  and  safe  conduct  in  the  case  of  a  light  and  slow  moving  wag- 
on often  times  would  not  amount  to  such  conduct  in  the  case  of  heavy  and 
rapidly  moving  cars."  *•  The  South  Carolina  court  took  "judicial  notice 
that  automobiles  have  a  tendency  to  frighten  animals"  and  said  the 
"duty  arises  to  use  due  care  to  prevent  accidents  but  what  is  due  care  in 


7.  HolUday  v.  Kennord  (1870)  12 
WaU.  254,  20  L.  Ed.  390;  Star  of 
HoP9  (1873)  17  Wall.  651,  21  L.  Ed. 
719;  Grand  Trnnk  R.  R.  Co.  v.  Rich- 
ardson (1875)  91  U.  S.  454,  33  L.  Ed. 
356;  Grand  Trunk  R.  R.  Co.  v.  Ives 
(1891)  144  U.  S.  408,  36  L.  Ed.  485,  12 
S.  Ct.  Rep.  679. 

8.  (1905)  100  Me.  529,  62  Atl.  602, 
3  L.  ».  A.  (N.  S.)  94. 

9.  MePheeters  v.  Hannibal  etc.  Ry. 
Co.  (1869)  45  Mo.  22;  Reed  v.  H^estem 
U.  T.  Co,  (1896)  135  Mo.  661.  37  S.  W. 
904,  34  L.  R.  A.  492,  58  A.  S.  R.  609. 

10.  Cayger  Taylor  (1857)  10  Gray 
274.  Bnt  tee  Dodge  v.  Boston  ft  B.  S, 
S.  Co.  (1889)  148  Mast.  207,  19  N.  E. 


373.  2  L.  R.  A.  83,  12  A.  S.  R.  541. 

11.  Penn.  R.  R.  Co.  v.  Ogier  (1860) 
35  Pa.  60,  78  Am.  Deo.  322. 

12.  Matson  v.  Maupin  ft  Co.  (1885) 
75  Ala.  312. 

13.  Pox  V.  Oakland  C.  St.  Ry.  (1897) 
118  Cal.  55,  50  Pac  25,  62  A.  S.  R. 
216. 

14.  Chicago,  R.  I.  ft  P.  R.  R.  Co.  v. 
Homier  (1905)  215  111.  525,  74  N.  E. 
705,  1  L.  R.  A.  (N.  S.)  674,  106  A.  S.  R. 
187,  citing  McPheeters  v.  R.  R.,  supra. 

15.  Smith  V.  Day  (1898)  86  Fed.  62, 
Carter  v.  Kansas  City  C.  Ry.  Co.  (1890) 
42  Fed.  37. 

16.  Mark  v.  Pritsch  (1909)  195  N.  Y. 
282,  88  N.  E.  380. 
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one  case  may  not  be  in  another/'  The  Delaware  court  in  Hannigan  v. 
Wright after  holding  owners  of  automobiles  and  owners  of  other 
vehicles  on  the  streets  must  each  use  reasonable  care,  said:  "In  deter- 
mining therefore,  the  degree  of  care  that  the  operator  of  an  automobile 
should  have  used  the  jury  must  take  into  consideration  its  speed,  size, 
appearance,  manner  of  movement,  the  amount  of  noise  it  makes,  and 
anything  else  that  indicates  unusual  or  peculiar  dangers"  and  "the  driv- 
er must  take  into  consideration  the  character  of  his  machine  and  its 
tendency  to  frighten  horses." 

In  McFern  v.  Gardner,^^  the  St.  Louis  Court  of  Appeals  (before 
the  passage  of  Laws  1907,  p.  73,  incorporated  in  R.  S.  Mo.  1909,  sec.  8523) 
said :  *We  can  see  no  reason  why  the  chauffeur  in  charge  of  an  automo- 
bile, traveling  on  a  public  highway  in  a  populous  city  should  not  be  held 
to  the  same  degree  of  care  in  respect  to  pedestrians  and  other  vehicles 
upon 'the  street  as  is  a  motorman  in  charge  of  a  street  car  running  on  a 
public  street."  In  Hall  v.  Compton^^  the  Kansas  City  Court  of  Appeals, 
resting  the  matter  squarely  on  the  comfltnon  law  duty,  said  that  the  de- 
fendant was  not  liable  if  he  was  using  due  care,  but  that  the  posses- 
sion of  a  powerful  and  dangerous  vehicle  imposed  on  the  defendant  the 
duty  to  use  care  commensurate  with  the  danger  to  others  engendered  by 
the  presence  of  his  vehicle  on  the  streets,  citing  with  approval  McFem  v. 
Gardner  and  quoting  the  above  excerpt.  In  Haake  v.  Davis,^^  the  same 
court,  making  no  reference  to  a  statute,  said:  "It  was  the  duty  of  de- 
fendant in  running  his  car  to  exercise  care  commensurate  with  the  ex- 
igencies of  the  situation  .   An  ordinarily  careful  and  prudent  person 

in  his  position  would  have  realized  the  danger  of  running  thru  a  large, 
noisy,  mixed  crowd  in  any  but  the  most  cautious  manner.  In  such  cases 
the  greatest  care  is  only  ordinary  care." 

The  St.  Louis  Court  of  Appeals  in  the  case  of  Bongner  v.  Ziegen- 
hein^^  cited  McFem  v.  Gardner,  supra,  and  Hall  v.  Compton,  supra,  as 
showing  the  correct  duty  as  to  the  amount  of  care,  tho  the  case  came 
up  under  sec.  8523  R.  S.  Mo.  1909,  requiring  the  highest  degree  of  care 
that  a  very  careful  person  would  use  under  like  or  similar  circumstances, 
the  indential  words  of  the  statute^*  under  which  the  Kansas  City  Court 
of  Appeals  decided  Hopkins  v.  Sweeney  Automobile  Schools  The  latter 


17.  Rochejttr  v.  Bull  (1907)  78  S. 
C»r.  249,  58  S.  E.  766. 

18.  5  Penne  will's  (Del.)  Reports, 
537,  63  Atl.  234,  cited  with  approval  in 
Tudor  V.  Brown  (1910)  152  N.  Car.  441. 
67  S.  E.  1015,  the  conrt  saying  the 
"duty  is  measured  by  the  exigencies  of 
the  situation." 

19.  (1906)  121  Mo.  App.  1,  97  S.  W. 


972. 

20.  (1908)  130  Mo.  App.  675,  108 
S.  W.  1122. 

21.  (1912)  166  Mo.  App.  249,  1.  c 
255.  148  S.  W.  450. 

22.  (1912)  165  Mo.  App.  328,  147 
S.  W.  182. 

23.  Laws  1911,  p.  330. 

24.  (1917)  196  S.  W.  772. 
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court  in  Ginier  v.  Donohue,^^  an  automobile  injury  case  arising  under 
sec.  8523  R.  S.  Mo.  1909,  said  that  the  •'measure  of  care  varies"  and  is 
''to  be  determined  according  to  the  exigencies  of  the  situation,"  citing 
Bongner  v.  Ziegenhein,  supra,  and  Haake  v.  Davis,  supra.  In  Meenach  v. 
Crawford**  the  Supreme  Court  of  Missouri  cited  McFem  v.  Gardner, 
supra,  (which  held  that  a  defendant  must  exercise  ordinary  care)  as 
showing  the  duty  under  laws  of  1911,  p.  330,  par.  12,  subsec  9. 

Custom  and  habit  are  often  of  more  force  than  logical  principles. 
The  confusion  which  has  arisen  is  due  to  failure  to  recognize  once  for 
all  that  it  is  thoroughly  impracticable  to  decide  tort  liability  on  the  basis 
of  different  degrees  of  care.  No  doubt  the  courts  are  to  blame  for  the 
legislature  embodying  within  the  statute  the  phrase  "highest  degree  of 
care."  But  it  would  have  been  simple  to  have  said  that  the  legislature 
only  intended  to  require  that  standard  of  care  which  is  scientifically 
sound  I  e.  the  care  that  a  reasonably  prudent  person  would  exercise 
under  the  same  circumstances.  If  the  problem  had  been  approached 
from  that  angle  the  Kansas  City  Court  of  Appeals  would  not  have  found 
it  necessary  to  have  said  that  the  Statute  under  consideration  was  in 
derogation  of  the  common  law.*^ 

Professor  John  Chipman  Gray  in  his  "The  Nature  and  Sources  of 
the  Law"  says:  (sec.  367)  "A  statute  is  the  expressed  will  of  the  leg- 
islative organ  of  society,  but  until  the  dealers  in  psychic  forces  succeed 
in  making  of  thought  transference  a  working  controllable  force  (and 
the  psychic  transference  of  the  thought  of  an  artificial  body  must  stag- 
ger the  most  advanced  ghost  hunters),  the  will  of  the  legislature  has  to 
be  expressed  by  words,  spoken  or  written." 

Mr.  Justice  Holmes**  says:  "A  word  is  not  a  crystal,  transparent 
and  unchanged,  it  is  the  sldn  of  a  living  thought  and  may  vary  greatly  in 
color  and  content  according  to  the  circumstances  and  the  time  in  which 
it  is  used." 

Thus,  statutes  must  be  interpreted  by  courts  to  give  them  meaning 
and  they  are  interpreted  thru  the  mind  of  the  court  If  the  court  think, 
as  in  the  present  case,  that  the  statute  logically  covers  the  duty  of  a  motor 
vehicle  driver  in  all  cases  tho  the  statute  does  not  specifically  cover  all 
cases,  that  is  the  law  and  as  reasonable  and  sensible  as  an  interpretation 
of  a  burglary  statute,  that  provides  for  ptmishment  of  all  persons,  to- 
exclude  children  under,  say,  five  years  of  age.  The  court  is  "clear"  in 
the  letter  case  that  the  legislature  "intended"  their  exclusion. 


25.  (1915)  179  S.  W.  732. 

26.  (1916)  1S7  S.  W.  S79. 

27.  Hopkimt  v.  Sweeney  Automcbile 
SeKocl  (1917)  196  S.  W.  772.  See  alto 
•ec   8523  R.   S.  Mo.   1909  odng  the 


tame  words  u  the  pretent  itatate  to  de- 
•cribe  the  degree  of  care  required  of 
automobile  drirert. 

28.  Tawne  v.  Bisner  (1917)  245  U.  S. 
425. 
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If  the  legislature  use  other  words,  e.  g.  highest  degree  of  care,  which 
are  shown  to  mean  only  the  care  of  a  reasonable  and  prudent  man  in  the 
circumstances  why  need  the  courts  endeavor  to  find  for  them  an  impos- 
sible meaning? 

The  viciousness  lies,  of  course,  in  their  use  in  instructions,  for  as  soon 
as  a  jury  is  told  that  the  duty  of  an  automobile  driver  is  to  use  the 
highest  degree  of  care  that  a  very  careful  person  would  use,  and  it  is  im- 
pressed upon  them  by  a  zealous  advocate  that  this  is  "not  just  ordinary 
care"  etc.,  immediately  the  automobile  driver  becomes  an  insurer  for  the 
other  person's  safety. 
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LOCAL  AND  SPECIAL  LEGISLATION  IN  MIS- 
SOURI UNDERTHE  CONSTITUTION  OF  1875 


PART  I.   LOCAL  AND  SPECIAL  LEGISLATION  IN 
MISSOURI  PRIOR  TO  CONSTITUTION  OF  1875. 

Chapter  I.   Growth  of  Local  and  Special  Legislation  Under 
Constitution  of  1820.* 


A  general  or  public  law  is  an  act  of  the  legislature  which 
lays  down  a  universal  rule  affecting  the  entire  state  or  relating  to 
all  the  members  of  any  given  class  in  the  state.  A  special  law  is 
an  act  which  operates  only  upon  designated  members  of  a  class 
in  the  state,  and  does  not  affect  all  members  of  the  class  alike. 
If  the  members  of  the  class  thus  selected  out  by  the  statute  are 
private  persons  or  private  concerns  it  is  called  a  private  act.  If 
the  act  singles  one  or  more  units  of  local  government  out  of  a 
general  class  of  similar  units,  such  as  cities,  townships,  or  coun- 
ties, without  any  reasonable  basis  of  classification,  or  if  it  applies 
only  to  a  designated  locality,  it  is  known  as  a  local  act.^ 

The  Missouri  Constitution  of  1820*  contained  no  limitations 
upon  the  power  of  the  General  Assembly  to  enact  local  and  spe- 
cial laws.  Neither  was  special  or  local  legislation  prohibited  by 
any  of  the  other  twenty-three  state  constitutions  in  operation  in 

♦This  article  was  written  by  Roscoe  E.  Harper,  who  has  received  the 
degree  of  A.  B.  from  the  University  of  Missouri  and  is  at  this  writing 
a  candidate  for  the  degrees  of  A.  M.  and  LL.  B. 

1.  For  a  more  complete  definition  of  general  and  special  laws  see 
Chapter  IV,  infra, 

2.  The  Missouri  Constitution  of  1820  was  drawn  up  by  a  constitu- 
tional convention  assembled  in  St  Louis  on  June  12,  1820,  and  was 
adopted  by  the  same  body  on  July  17  of  the  same  year;  and  it  was  with 
this  Constitution  that  Missouri  was  admitted  into  statehood  August  10, 
1821.  For  a  treatise  on  this  subject  see  Shoemaker,  First  Constitution  of 
Missouri,  and  also  Missouri's  Struggle  for  Statehood,  by  the  same  author. 
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1820.'  At  that  time  bills  granting  divorces,*  relief  from  fines 
and  penalties,  special  privileges,  charters  of  incorporation,  and 
local  acts  regulating  the  affairs  of  cities,  counties  and  localities 
were  frequently  passed.  This  was  recognized  as  a  proper  field 
for  legislative  activity. 

During  the  first  decade  of  statehood,  Missouri  was  composed 
of  sparsely  settled,  agricultural  communities.'^  Her  needs  were 
simple  and  her  interests  few.  The  common  law  adequately  reg- 
ulated the  ordinary  affairs  of  those  pioneer  days ;  and  the  gener- 
al assemblies,  without  being  overburdened,  could  easily  satisfy 
all  the  demands  for  public,  private,  and  local  legislation.  So  the 
evils  of  special  and  local  legislation  were  not  prominent  and 
aroused  little,  if  any,  protest. 

The  pioneer  period  had  hardly  ended  when  the  new  econom- 
ic, industrial,  and  social  forces,  stimulated  by  recent  inventions, 
opened  up  highways  of  commerce,  and  started  the  development 
of  the  natural  resources  of  the  state.®  A  more  complex  state 
life  was  being  evolved  which  required  more  extensive  regulation 
and  more  careful  adjustment  from  time  to  time.  Consequently 


3.  Missouri  was  the  twenty-fourth  state  admitted  into  the  Union. 
The  constitutions  in  operation  in  the  other  states  were  adopted  in  the 
following  years;  Ala.  1819;  Conn.,  1818;  Dela.,  1792;  Ga..  1798;  111., 
1818;  Ind.,  1816;  Ky.,  1799;  La.,  1812;  Me.,  1820;  Md.,  1776;  Mass., 
1780;  N.  H..  1792;  Miss.,  1817;  N.  J.,  1776;  N.  Y.,  1777;  N.  C,  1776; 
Ohio,  1802;  Penn.,  1790;  R.  I.,  1663;  S.  C,  1790;  Tenn.,  1796;  Vt.,  1793; 
Va.,  1776.   Poore,  Constitutions  and  Charters. 

4.  The  Mississippi  Constitution  of  1817  required  the  legislature  to  pass 
on  all  divorces  before  they  should  be  valid.  "Divorces  from  the  bonds  of 
matrimony  shall  not  be  granted,  but  in  cases  provided  for  by  law,  by  suits 
in  chancery;  provided  that  no  decree  for  such  divorce  shall  have  effect 
until  sanctioned  by  two-thirds  of  both  branches  of  the  G^eneral  Assem- 
bly." .  .  .  Section  17,  Art.  VI,  Miss.  Const,  of  1817.  The  constitution 
of  Alabama  of  1819  had  this  same  provision. 

5.  In  1820  Missouri  had  a  population  of  66,586,  and  was  divided  inta 
ten  counties.  The  population  of  St  Louis,  the  trading  center  for  tfie 
vast  territory  lying  west  of  the  Mississippi,  was  only  about  5,000.  Viles, 
History  of  Missouri,  pp.  108-119.  Switzler,  History  of  Missouri,  pp.  285- 
296.  Ninth  Census  of  the  United  States,  Statistics  of  Population. 

6.  Turner,  Rise  of  the  New  West  (1819-1829)  pp.  84-95,  vol.  14  in 
the  American  Nation  Series.  Also  vol  16  of  same  series.  Hart,  Slavery 
and  Abolition,  pp.  33-48.  Bogart,  Economic  History  of  the  United  States^ 
pp.  170-185.  Coman,  Industrial  History  of  United  States,  pp.  207,  23L 
Coman,  Economic  Beginnings  of  Far  West,  vol.  II. 
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each  succeeding  decade  had  an  increased  output  of  laws  bc*.h 
public  and  private  over  the  preceding  decade.^ 

Altho  the  number  of  public  acts  increased  steadily  and  ap- 
parently in  arithmetical  progression  the  quantity  of  local  and  spe- 
cial legislation  seemed  to  increase  in  geometrical  progression. 
More  numerous  and  more  insistent  became  the  interests  desiring 
favors  from  the  legislature.  The  result  was  that  public  matters 
before  the  General  Assembly  were  smothered  and  obscured  by  a 
multitude  of  private  and  local  acts.  Opposition  was  aroused  to 
such  legislation  which  finally  led  to  its  abolition. 

A  brief  review  of  the  character  and  quantity  of  legislation 
enacted  by  the  succeeding  general  assemblies,  operating  under 
the  Constitution  of  1820,  as  recorded  in  the  session  acts,  shows 
the  growth  of  special  and  local  legislation,  and  the  necessity  for 
its  curtailment. 

B.   Successive  Periods  of  Legislative  Activity. 

The  time  during  which  the  Constitution  of  1820,  which  con- 
tained no  limitations  on  special  and  local  legislation,  was  in  oper- 
ation may  be  conveniently  divided  into  five  periods.  These  five 
periods  and  the  quantity  and  kinds  of  legislation  enacted  during 
each  are  shown  in  the  following  tables : 


7.  An  interesting  review  of  the  economic  legislation  of  this  period 
in  the  neighboring  state  of  Iowa,  which  prior  to  1820  was  a  part  of  Mis- 
souri Territory,  is  given  in,  Pollack,  Ivan  L.,  History  of  Economic  Leg- 
islation in  Iowa, 
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LEGISLATION,  PUBLIC  AND  LOCAL  AND  SPECIAL,  1820-1885* 


Periods 

Quant,  of  Legis. 

Percent  of  Legis. 

Av.  No.  of  pages  per 
assembly   (2  yrs.) 

Pub.  pages 

I^oc  Pri. 
pages 

Public 

Private 

Public 

Loc&Spee. 

1.  1820-1831  TCt. 
1820)  1st  to  6 
G.  A.  (Inc) 

368* 

(275  pub. 
acts) 

207» 

(140  Bpte, 
&  loc  acts) 

64%» 

(No.  of 
acts  66% 

36%» 
(No.  of 
acts  34%) 

60» 

(46  acts) 

35« 
(23  acU) 

2.  1832-1843  7th- 
12th  G.  A. 
(Inc) 

625» 

(600  pub. 
acU) 

1050» 
(1000  q>ec 
&  loc  acts) 

38%» 

(N04  of 
acts  38%) 

62%» 
(No.  of 
acts  62%) 

104» 
(100  acts) 

175 
(178  acts) 

3.  1844-1853  13th- 
17th  G.  A. 
(Inc) 

663 

2150 

24% 

76% 

132 

430 

4.  1854-1859  18th- 
20th  G.  A. 
(Inc) 

540 

3758 

13% 

87% 

180 

1252 

23rd  G.  A. 
(Inc) 

462 

1746 

21% 

79% 

184 

6.  1865-1875  (Ct. 
of  1865)  23rd- 
28th  G.  A. 
(Inc) 

1460 

2000 

42% 

58% 

324 

44S» 

7.  1875-1885  ((X 
of  1875)  29th- 
33rd  G.  A. 
(Inc) 

1376 

100% 

275 

8.  It  will  be  noted  the  number  of  acts  and  the  number  of  pages  in 
both  of  the  first  two  periods  have  the  same  ratio  and  bear  approximately 
the  same  per  cent.  Grtzt  difficulty  was  experienced  in  classification  be- 
cause, quite  frequently,  the  same  act  was  both  public  and  private.  So  the 
figures  above  are  only  an  approximation  but  it  is  believed  even  should  the 
error  of  classification  be  as  much  as  10%,  the  value  of  the  deductions 
drawn  from  them  are  not  materially  imps  ^*  red. 

9.  Data  on  number  of  acts  for  given  period.  The  acts  were  tabu- 
lated for  first  two  periods  only. 

10.  The  first  session  of  the  23rd  (General  Assembly  was  held  Dec. 
26,  1864,  under  constitution  of  1820;  while  the  adjourned  session  of  Nov. 
1,  1865,  was  under  the  new  constitution  of  1865.  For  purposes  of  this 
chart  one  half  of  23rd  Assembly  is  classified  in  period  1860-1865,  and 
one-half  in  period  1865-1875. 
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TABLE  OF  LOCAL  AND  SPECIAL  LEGISLATION  OF  FIRST  AND 
SECOND  PERIODS  1820-1843 


Period 


Total  No. 
of  Uc  & 
Spec  Acts{% 


Local 


^  of  Spec, 


No.  of 
acts 


Relief  from  fines  and 
penalties 


of  Spec 
Leg. 


No.  of 
acts 


Incorporation 


of  Spec, 
Leg. 


No.  of 
acts 


1.  1820-31 
lst-6tli  G. 
A.  Inc 

2.  1832  -  43 
7th  -  12th 
G.  A. 
Inc. 


140 


1000 


42% 


25% 


60 


248 


25% 


14% 


34 


140 


9% 


27%« 


13 


272*» 


m 

Diroroe 

Legalizing  acts  of  Exec, 
or  Admr.  or  per- 
sons tinder  disabil- 
ity 

Miscellaneons 

%  of 
Spec 
Ug. 

So.oi 
acts 

%  of  Spec 
Leg. 

No.  of 
acts 

%  of  Spec 
Leg. 

No.  of 
acts 

%  of  Spec 
Leg. 

No.  of 
acts 

1.  Continued 

3% 

4 

10%  14 
14  acts  granted 
18  divorces 

7% 

10 

4% 

5 

2.  Continued 

24%« 

242" 

4%  36 
36  acts  granted 
72  divorces 

6% 

60 

4.5% 

45 

(1)    Pioneer  Period  1820-183L 

During  the  first  decade  of  statehood  Missouri  was  a  group  of 
loosely  knit,  pioneer,  agricultural  communities."  Their  legisla- 
tive needs  were  few,  and  the  common  law  sufficed  for  their 
simple  requirements.  The  session  acts  of  the  first  six  general  as- 
semblies, contained  approximately  four  hundred  and  fifteen  acts 
of  which  sixty-six  per  cent  was  general  and  public. 

11.  Forty-three  acts  of  incorporation  were  also  acts  laying  out  roads  so 
they  were  counted  twice. 

12.  Viles,  History  of  Missouri,  pp.  108-119.  The  population  in  1820 
was  66,586  and  in  1830,  140,455.  Ninth  Census  of  United  States,  Statis- 
tics of  Population. 
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An  analysis  of  the  one  hundred  and  forty  local  and  special 
acts  which  constituted  thirty-four  per  cent  of  the'  acts  passed 
during  this  period  shows  that  sixty,  almost  one  half,  were  local ; 
thirty-four,  twenty-five  per  cent,  granted  relief  to  officials  or 
private  persons  from  fines,  penalties,  or  forfeitures;  fourteen  acts 
granted  eighteen  divorces;  thirteen  were  charters  of  incorpora- 
tion ;  ten  legalized  acts  of  administrators,  executors  and  persons 
under  disabilities;  only  four  laid  out  roads  or  authorized  the 
construction  of  bridges  or  operation  of  ferries ;  and  five  were  on 
miscellaneous  subjects. 


During  this  period  the  community  life  evolves  to  a  higher 
level.  Colleges  are  chartered,  innumerable  roads  are  laid  out,  and 
commerce  and  industry  commence.^'  Of  the  sixteen  hundred  acts 
passed  by  the  six  general  assemblies  of  this  period,  only  thirty- 
eight  per  cent  are  public  in  nature.  Sixty-two  per  cent  of  all  the 
acts  as  well  as  sixty-two  per  cent  of  all  the  pages,  concern  special 
and  local  legislation.  While  the  number  of  general  laws  enacted 
during  this  period  is  slightly  more  than  double  the  number 
passed  during  the  preceding  period,  the  number  of  private  and 
local  acts  has  increased  eightfold. 

There  were  one  thousand  local  and  special  acts.  Twenty- 
seven  per  cent  of  these,  or  two  hundred  and  seventy-two  acts, 
were  acts  of  incorporation,  of  which  sixty-six  were  acts  incor- 
porating colleges,  academies,  and  charitable  institutions ;  fifty-one, 
cities;  and  the  remainder  private  corporations.  It  was  during 
this  period  that  the  University  of  Missouri  was  organized.  Twen- 
ty-four per  cent,  or  two  hundred  and  forty-two  acts,  concerned 
laying  out  roads,  bridges  and  ferries.  Almost  fifty  per  cent  of 
the  special  acts  during  this  period  were  acts  of  incorporation  or 
acts  lajdng  out  highways  as  against  ten  per  cent  of  the  preceding 

13.  The  population  of  Missouri  in  1840  was  583,  702,  an  increase  of 
over  two  and  one-half  times  since  1830  and  of  six  times  since  1820.  St 
Louis  in  1840  was  a  city  of  16,500,  an  increase  of  three  times  its  popula- 
tion of  1820.  Viles,  History  of  Missouri;  Ninth  Census  of  United  States, 
Statistics  of  Population, 


(2)    Second  Period  1832-1843. 
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period.  The  local  laws  constituted  only  twenty-five  per  cent  as 
compared  with  forty-five  per  cent  of  all  local  and  special  laws  in 
the  preceding  period.  It  is  to  be  noted  that  during  this  period 
there  was  a  greater  increase  in  special  legislation  than  in  local 
legislation  and  that  the  increase  was  felt  chiefly  in  acts  of  incor- 
poration and  laying  out  highways.  Acts  granting  relief  to  offi- 
-cials  and  private  persons  amount  to  fourteen  per  cent  of  the  total 
of  special  and  local  legislation.  It  was  during  this  period  that 
the  panic  of  1837  took  place.  The  Seventh  General  Assembly 
panted  fifty  divorces  in  one  session.  Eighteen  railroads 
and  sixteen  insurance  companies  were  chartered  by  the  Ninth 
General  Assembly  in  1836-1837.  These  insurance  companies  en- 
tered into  the  banking  business,  and  a  subsequent  legislature  au- 
thorized the  revocation  of  the  charters  of  certain  of  them  by  quo 
warranto  proceedings.^* 

Thus  the  session  acts  show  clearly  the  changes  in  the  life  of 
the  state  from  that  of  a  pioneer  community  to  a  developing  com- 
mercial, industrial,  and  agricultural  community. 


Because  of  the  immensity  of  the  task  and  the  fact  that  the 
real  object  of  this  thesis  is  the  special  and  local  legislation  under 
the  Constitution  of  1875,  the  special  and  local  acts  after  the  sec- 
ond period  were  not  counted  and  analyzed.  Only  the  pages  de- 
voted to  the  different  types  of  legislation  were  enumerated ;  and 
again  it  is  stated  that  while  the  figures  are  only  approximate,  due 
to  difficulty  in  classification  of  laws  which  are  both  private  and 
public  in  nature,  it  is  believed  that  there  is  only  the  permissible 
error  of  ten  per  cent  at  most,  and  that  such  error  as  there  may 
be  will  not  in  the  least  impair  the  value  of  the  general  deductions 
from  the  figures  given. 

During  the  third  period,  which  is  shorter  by  two  years  than 
the  two  previous  periods,  five  general  assemblies  enacted  over 
2,800  pages  of  laws  of  which  2,150  pages,  or  seventy-six  per 
cent,  were  of  local  and  special  laws.   One-half  of  these  pages 

14.   Session  Acts.  12  G.  A.  (1836-37)  p.  25. 


(3)    Third  Period  1844-1853 


10 


Law  Series  19,  Missouri  Bulletin 


is  devoted  to  acts  of  incoq^oration.  It  was  in  1852  that  the  first 
railroad  was  constructed  in  Missouri.  It  was  during  this  period 
that  began  the  rise  of  Missouri's  cities  and  city  population.  Dur- 
ing the  decade  1840-1850,  the  population  of  St.  Louis  increased 
from  16,500  inhabitants  in  1840  to  78,000  inhabitants  in  1850, 
and  by  1860  it  reached  the  population  of  160,000  inhabitants.^*^ 

The  tremendous  increase  in  legislation  of  a  local  and  special 
nature  now  had  attained  such  proportions  as  to  be  a  recognized 
evil,  so  in  the  proposed  constitution  of  1845,  we  find  a  limitation 
on  the  power  of  the  legislature  to  enact  such  legislation.^* 


This  period  included  only  six  years,  but  during  its  brief  ex- 
istence more  local  and  special  laws  were  passed  than  during  any 
previous  period  of  twice  its  duration.  Each  of  the  three  general 
assemblies  averaged  one  hundred  eighty  pages  of  public  laws  and 
twelve  hundred  fifty-two  pages  of  local  and  special  laws.  Only 
thirteen  per  cent  of  the  contents  of  the  session  acts  were  public 
laws.  While  the  amount  of  public  legislation  enacted  during  a 
general  assembly  had  increased  a  little  over  three  times  since  the 
first  period,  the  quantity  of  local  and  special  legislation  enacted 
by  the  average  legislature  during  this  period  was  over  thirty-five 
times  as  much  as  that  passed  by  the  average  legislature  of  the 
first  period.  Public  matters  were  thus  being  crowded  out  of  the 
legislative  halls  in  Jefferson  City  by  the  special  interests  demand- 
ing special  and  local  legislation  in  much  the  same  manner  as  the 
Arab  was  crowded  out  of  his  tent  by  the  body  of  the  camel  whose 
head  he  had  so  kindly  permitted  to  enter. 

15.  Viles,  History  of  Missouri. 

16.  The  constitutional  convention  of  1845  convened  at  JeflFerson  City 
November  17,  1845,  and  drew  up  a  new  constitution  which  was  adopted 
January  14,  1846  by  the  convention,  but  was  rejected  by  a  vote  of  the 
people.  Art.  Ill,  Sec.  32,  provided:  "The  General  Assembly  shall  not 
have  power  to  grant  a  divorce  in  any  case."  This  was  the  only  limitation. 
The  proposed  Constitution  of  1850,  adopted  by  the  Senate  only,  added  a 
second  limitation;  Art.  Ill,  Sec.  37:  "No  private  or  special  law  shall 
ever  be  passed  authorizing  or  legalizing  the  sale  or  conveyance  of  land 
or  real  estate  belonging  in  whole  or  in  part,  to  any  person,  or  persons^ 
under  the  age  of  twenty-one  years." 


(4)    Fourth  Period  1854-1859 
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(5)    Civil  War  Period  1860-1865 


Because  of  the  influence  of  the  war  the  quantity  of  the  spe- 
cial and  local  legislation  decreased.  The  session  acts  average 
slightly  more  than  during  the  third  period  (1844-1853)  and  are 
of  little  interest. 

At  the  close  of  this  period,  in  1865,  the  new  Constitution  of 
1865  was  drawn  up  and  adopted,  and  its  provisions  as  to  local 
and  special  legislation,  and  their  effect,  will  be  the  subject  of  the 
next  chapter.  Missouri  contained  1,182,012  inhabitants  in  1860, 
and  was  very  unlike  the  Missouri  of  66,586  inhabitants  of  1820.^^ 
The  laws  and  regulations  of  an  early  period  were  unsuited  for 
the  full  grown  state.  As  Emerson  says  "the  law  is  only  a  mem- 
orandum" of  the  existing  cultivation  of  the  population,  and  when 
the  cultivation  changes  the  laws  must  change. 

Chapter  II.   The  Limitations  Upon  Local  and  Special 
Legislation  in  the  Constitution  of  1865. 

A.   Prohibition  of  Local  and  Special  Legislation  Upon 
Enumerated  Subjects. 

The  Constitution  of  1865,^  Missouri's  second  constitution, 
imposed  limitations  upon  the  power  of  the  General  Assembly  to 
pass  local  and  special  laws  as  follows : — 

Article  IV,  Section  27:  "The  General  Assembly  shall  not 
pass  special  laws  divorcing  any  named  parties ;  or  declaring  any 
named  person  of  age;  or  authorizing  any  named  minor  to  sell, 
lease,  or  encumber  his  or  her  property ;  or  providing  for  the  sale 
of  real  estate  of  any  named  minor  or  other  person,  laboring  under 
legal  disability,  by  any  executor,  administrator,  guardian,  trus- 
tee, or  other  person ;  or  changing  the  name  of  any  person ;  or 

17.   Ninth  Census  of  United  States,  Statistics  of  Population, 
1.   The  Constitution  of  1865  was  prepared  by  a  convention  assembled 
in  St.  Louis,  January  6,  1865,  was  adopted  by  vote  of  a  limited  electorate, 
and  went  into  operation  July  4,  1865.   Switzler,  History  of  Missouri, 
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establishing,  locating,  altering  the  course,  or  affecting  the  con- 
struction of  roads,  or  the  building  or  repairing  of  bridges ;  or  es- 
tablishing, altering  or  vacating  any  street,  avenue,  or  alley  in  any 
city  or  town ;  or  extending  the  time  for  the  assessment  or  col- 
lection of  taxes ;  or  otherwise  relieving  any  assessor  or  collector 
of  taxes  from  the  due  performance  of  his  official  duties ;  or  giv- 
ing effect  to  informal  or  invalid  wills  or  deeds;  or  legalizing, 
except  as  against  the  State,  the  unauthorized  or  invalid  acts  of 
any  officer ;  or  granting  to  any  individual  or  company  the  right 
to  lay  down  railroad  tracks  in  the  streets  of  any  city  or  town ;  or 
exempting  any  property  of  any  named  person  or  corporation 
from  taxation.  The  General  Assembly  shall  pass  no  special  law 
for  any  case  for  which  provision  can  be  made  by  a  general  law ; 
but  shall  pass  general  laws,  providing,  so  far  as  it  may  deem  nec- 
essary, for  the  cases  enumerated  in  this  section,  and  for  all  other 
cases  where  a  general  law  can  be  made  applicable." 

It  is  to  be  noted  that  there  are  two  classes  of  limitations  in 
the  above  section.  The  first  class  contains  the  prohibitions  of 
local  and  special  legislation  upon  the  enimierated  general  classes 
of  subjects;  and  the  final  general  limitation  that  the  general  as- 
sembly shall  pass  no  special  law  in  any  case  where  a  general  law 
can  be  made  applicable,  constitutes  the  second  class. 

The  prohibition  upon  the  enumerated  subjects  is  absolute, 
and  the  Supreme  Court  of  Missouri  declared  at  an  early  date  that 
local  and  special  laws  passed  upon  those  subjects  would  be  uncon- 
stitutional.^ The  Supreme  Court  also  said  that  the  legislative 
body  was  without  discretion  as  to  the  prohibited  matters,  and 
that  the  courts  would  refuse  to  give  effect  to  any  local  and  special 
laws  upon  the  enumerated  subjects.* 

2.  Adams,  J.,  in  State  ex  rel  Henderson  v.  County  Court  of  Boone 
Co.  (1872)  50  Mo.  317,  323:  "It  is  agreed  that  there  is  no  discretion  in 
regard  to  the  passage  of  certain  enumerated  laws.  They  are  inhibited  by 
the  letter  of  the  Constitution.  When  the  Legislature  undertakes  to  pass 
these  inhibited  laws,  it  is  the  plain  duty  of  the  courts  to  declare  them 
unconstitutional." 

3.  Also  Bliss,  J.,  in  State  of  Missouri  ex  rel  Robhins  v.  The  County 
Court  of  New  Madrid  (1872)  51  Mo.  82,  86:  "The  section  containing  \ht 
above  constitutional  clause  contains  an  express  prohibition  against  le^s- 
lation  in  regard  to  various  matters,  and  it  is  not  disputed  that  this  prohibi- 
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A  number  of  other  states  incorporated  similar  provisions 
into  their  constitutions  forbidding  laws  upon  enumerated  sub- 
jects, and  the  courts  of  these  states  adopted  the  same  view  as  the 
Missouri  Supreme  Court  that  the  courts  should  determine  wheth- 
er a  law  conflicted  with  the  given  prohibitions  * 


The  second  class  is  defined  by  the  final  general  provision  of 
the  section  which  is  as  follows:  "The  General  Assembly  shall 
pass  no  special  law  for  any  case  for  which  provision  can  he  made 
by  a  general  law,  but  shall  pass  general  laws,  providing,  so  far  as 
it  may  deem  necessary,  for  the  cases  enumerated  in  this  section, 
and  for  all  other  cases  where  a  general  law  can  he  made  applica- 
hie,"  In  the  above  quotation  some  words  have  been  italicized  for 
the  purpose  of  emphasizing  that  it  is  in  the  interpretation  and 
effect  given  to  them  by  the  decisions  that,  the  distinction  arises 
between  the  two  classes. 

The  question  at  once  arose  in  whom  lay  the  power  of  deter- 
mining whether  a  general  law  could  be  made  applicable  and 
whether  a  local  or  special  law  was  necessary.  The  legislature 
claimed  that  this  power  remained  in  it,  while  it  was  contended  by 
others  that  the  power  was  conferred  upon  the  courts  to  enforce 
this  provision  in  the  Constitution,  and  to  declare  local  and  special 
laws  void  where  the  court  found  a  general  law  could  have  been 
made  applicable,  the  same  as  in  the  preceding  enumerated  classes. 

The  Senate  in  the  first  session  of  the  General  Assembly  un- 
der the  new  Constitution,  sought  a  determination  by  the  Supreme 
Court  of  the  validity  of  proposed  special  legislation  before  it  by 
using  the  newly  made  device  of  propounding  a  question,  to  tnat 
court.'   The  Supreme  Court  in  refusing  to  answer  the  question 

tion  is  absolute,  that  the  legislative  body  is  without  discretion  as  to  those 
matters,  and  that  the  court  would  refuse  to  give  effect  to  any  act  which 
disregarded  it" 

4.  State  V.  Des  Moines  (1896)  96  Iowa  521,  65  N.  W.  818,  59  Am. 
St.  Rep:  381;  Knopf  v.  People  (1900)  185  111.  20,  57  N.  E.  22,  76  Am. 
St.  Rep.  17.  Also  see  note,  93  Am.  St.  Rep.  106,  107. 

5.  The  Constitution  of  Missouri  of  1865  in  Article  6,  Section  11, 
provided:   "The  judges  of  the  Supreme  C^ourt  shall  give  their  opinions 


B.   The  General  Prohibition. 
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said :  "The  executive  and  legislative  branches  of  the  government 
are  the  proper  judges  of  their  own  constitutional  powers  and 
duties  in  general,  and  in  the  first  instance."  • 

In  State  v.  Ebert,''  the  first  case  upon  this  question,  it  was 
contended  that  a  local  act  creating  a  special  Court  of  Criminal 
Correction  for  St.  Louis  was  void  because  a  general  law  could 
have  been  made  applicable.  But  the  court,  without  passing  upon 
the  question  whether  it  was  the  exclusive  province  of  the  legis- 
lature or  of  the  court  in  the  last  instance  to  determine  the  neces- 
sity of  a  local  law,  held  that  a  necessity  did  exist  in  that  case,  for 
the  creation  of  such  a  court  in  St.  Louis  where  petty  crimes  par- 
ticularly flourished;  and  that  a  similar  law  would  not  be  neces- 
sary in  the  rest  of  the  state.^ 

The  next  case.  State  of  Missouri  ex  rel  Dome  v.  WUcox,^ 
presented  the  question  whether  a  local  option  school  law  was 
valid  under  the  constitutional  inhibition  of  local  l^slation. 
Wagner,  J.,  in  an  eminently  sound  decision  held  the  law  valid 
because  its  operation  was  co-extensive  with  the  state.  He  also 
said  that  the  prohibition  in  question  "was  intended  to  apply  to 
acts,  persons,  and  localities  specifically,"  ^®  and  the  opinion  inti- 


upon  important  questions  of  constitutional  law,  and  upon  solemn  occa- 
sions, when  required  by  the  Governor,  the  Senate,  or  the  House  of  Rep- 
resentatives;  and  all  such  decisions  shall  be  published  in  connection  with 
the  reported  decisions  of  said  court" 

6.  Answer  to  Questions  by  Senate,  December  9,  1865,  37  Mo.  136, 
138.  One  of  the  questions  asked  was:  "Can  the  General  Assembly  so 
alter,  change,  or  modify,  the  act  of  any  incorporated  company  doing  busi- 
ness as  to  enlarge  its  powers,  change  its  number  of  directors,  or  add  new 
branches  of  business  to  its  functions,  provided  such  change,  alteration, 
or  modification,  does  not  destroy  the  original  object  contemplated  in  the 
act  of  incorporation."  The  court  refused  to  pass  upon  this  question  be- 
cause it  was  not  an  "important  question  of  constitutional  law  and  upon  a 
solemn  occasion." 

7.  (1867)  40  Mo.  186. 

8.  Wagner,  J.,  delivering  the  opinion  of  the  court  in  State  v.  Bhert 
(1867)  40  Mo.  186,  loc  cit  191,  said:  "The  court  itself  would  not  be 
necessary  throughout  the  State,  nor  would  a  general  law  with  like  or  sim- 
ilar provisions  be  applicable  to  the  whole  State." 

9.  (1870)  45  Mo.  458. 

10.  (1870)  45  Mo.  458,  465.  Wagner,  J.,  continues:  "Special  stat- 
utes relate  to  certain  individual  classes  or  particular  localities.  Had  the 
act  applied  to  a  certain  specified  town  or  a  single  corporation,  it  would 
have  been  special,  but  such  is  not  the  case.  It  is  coextensive  with  the 
State  and  'ts  influence  is  felt  in  every  county  and  almost  every  township." 
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mates  that  it  is  the  proper  function  of  the  court  to  declare  such 
laws  void  under  the  general  prohibition. 

In  State  ex  rel  Circuit  Attorney  v.  Railroad}^  a  special  act 
amending  the  charter  of  a  railroad  corporation  granted  by  a  spe- 
cial act  of  the  General  Assembly  in  1859,  was  upheld  under  a  pro- 
vision in  the  Constitution  providing  for  the  amendment  of  exist- 
ing laws,  without  passing  upon  the  question  of  legislative  discre- 
tion as  to  the  necessity  of  special  legislation.^* 

It  was  not  until  1872  in  State  of  Missouri  ex  rel  Henderson 
v.  County  Court  of  Boone  County^^  that  it  was  decided  that  the 
court  had  no  power  to  review  special  and  local  laws  passed  by 
the  legislature  as  to  their  constitutionality  under  the  general  pro- 
hibition. Adams,  J.,  in  giving  the  opinion  of  the  court  said :  "But 
here  we  are  asked  to  pronounce  upon  the  necessity  of  a  law,  and 
whether  it  can  be  better  supplied  by  a  general  law  than  a  special 
act.  This  is  the  exercise  of  the  discretion  of  the  courts 
to  control  the  discretion  of  legislature.  I  am  not 
satisfied  that  this  can  be  done."^*  The  question  involved 
was  the  constitutionality  of  an  act  of  the  legislature  creating  a 
court  for  Boone  County.  Adams,  J.,  also  upheld  the  act  upon  a 
second  ground  that  the  legislature  was  given  power  to  establish 
inferior  courts  from  time  to  time.  Bliss,  J.,  in  a  separate  opinion 
concurred  with  Adams,  J.,  upon  the  power  of  the  legislature  to 
determine  the  necessity  for  special  legislation.  He  said :  "When 
the  prohibition  is  absolute  it  cannot  be  evaded,  and  should  be 
enforced  by  both  the  legislature  and  judiciary.  When  it  is  lim- 
ited and  conditional,  and  upon  a  question  upon  which  judgment 
must  be  exercised  and  an  opinion  formed,  the  argument  is  cer- 
tainly plausible  that  the  body  called  upon  to  act  must  exercise 
that  judgment."  "  ,^ 

11.  (1871)  48  Mo.  468. 

12.  Article  XI,  Section  3,  Constitution  of  1865  provided  •  "All 
statute  laws  of  this  state  now  in  force,  not  inconsistent  with  this  consti- 
tuUon,  shall  continue  in  force  until  they  shall  expire  by  their  own  limita- 
tion, or  be  amended  or  repealed  by  the  General  Assembly." 

13.  (1872)  50  Mo.  317. 

14.  (1872)  50  Mo.  317,  323. 

15.  (1872)  50  Mo.  317,  326.  Bliss,  J.,  fully  recognized  the  evils  of 
local  and  special  legislaUon  when  he  further  said  on  the  same  page :  "It 
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Later  in  the  same  year,  the  same  court  reaffirmed  its  position 
upon  this  question  in  a  similar  case,  State  ex  rel  Robbins  v.  Coun- 
ty Court  of  New  Madrid,^^  in  which  a  local  act  of  the  General 
Assembly  authorizing  New  Madrid  and  other  named  counties  to 
levy  a  special  school  tax  was  upheld.  Bliss,  J.,  in  the  course  of 
the  opinion  reasoned  as  follows:  "A  local  law  is  considered 
necessary,  and  the  act  is  passed.  Where  do  we  get  appellate 
power  in  the  case,  the  power  to  review  legislative  discretion  ♦  ♦  ♦ 
a  discretion  expressly  required  to  be  exercised  by  the  legislative 
body  ?  I  cannot  find  it  in  the  relation  we  hold  to  that  body,  and 
in  the  obligation  we  are  under  to  resolve  every  doubt  in  favor  of 
the  legality  of  their  acts.  If  it  were  intended  to  make  the  prohibi- 
tion absolute  as  to  certain  acts,  they  would  have  been  included  in 
those  expressly  provided  against." 

It  is  noteworthy  that  Wagner,  J.,  who  delivered  the  opinion 
of  the  court  in  the  three  earlier  cases.  State  v.  Ebert,  State  ex  rel 
Dome  V.  Wilcox,  and  State  ex  rel  Circuit  Attorney  v.  Railroad, 
dissented  in  State  ex  rel  Henderson  v.  County  Court  of  Boone 
County  and  in  State  ex  rel  Robbins  v.  County  Court  of  New 
Madrid  on  the  ground  that  a  general  law  could  be  made  appli- 
cable in  those  two  latter  cases  and  that  in  such  cases  it  was  the 
plain  duty  of  the  court  to  declare  such  local  and  special  laws  void. 
In  his  dissenting  opinion  in  State  ex  rel  Henderson  v.  County 
Court  of  Boone  County  he  distinguished  the  former  cases  of 
State  V.  Ebert  and  State  ex  rel  Dome  v.  Wilcox  in  that  the  local 
laws  in  question  in  those  cases  were  necessary,  and  were  as  gen- 
eral as  was  consistent  with  their  scope  and  design  in  order  to 
effectuate  the  object  in  view.  But  in  the  case  then  before  the 
court  he  was  of  the  opinion  that  there  was  no  necessity  for  a 
local  act,  that  a  general  law  could  be  made  applicable  to  attain 
the  end  sought,  and  that  the  court  should  exercise  the  power  re- 
is  seven  years  since  the  Constitution  went  into  operation.  During  every 
session  of  the  Legislature  it  has  construed,  and,  as  I  understand  it,  vio- 
lated the  provision  under  consideration.  I  must  treat  the  clause 

as  directory,  binding  upon  the  conscience  of  legislators,  but  if  disobeyed, 
the  courts  cannot  furnish  the  remedy."  "^j^^u, 

16.  (1872)  51  Mo.  82. 

17.  (1872)  51  Mo.  82,  87. 
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posed  in  it  of  declaring  the  act  void  and  unconstitutional.  He 
then  pointed  out  the  evils  that  would  result  from  the  decision 
of  the  court :  "It  seems  to  me  that  if  the  courts  concede  that  the 
whole  matter  rests  with  the  L^slature,  the  result  will  be  a  virtu- 
al abolition  of  this  clause  in  tfie  Constitution.  The  prohibition 
against  special  legislation  will  be  practically  a  dead  letter.  As 
it  is  the  practice  in  the  L^slature  to  yield  and  grant  any  local 
measure  asked  by  any  representative  in  that  body,  it  is  only 
necessary  to  demand  a  particular  enactment  for  a  special  pur- 
pose, and  if  there  is  no  constitutional  constraint,  it  is  passed  as  a 
matter  of  course.  The  legislative  discretion  in  such  cases  extend 
only  to  the  representations  of  the  member  who  is  interested  in  the 
passage  of  the  bill." 

The  decision  in  State  ex  rel  Henderson  v.  County  Court  of 
Boone  County  produced  the  evils  so  accurately  forecasted  by 
Wagner,  J.,  but  nevertheless  it  remained  the  ruling  case  in  this 
subject  as  to  all  laws  passed  under  the  Constitution  of  186S.^* 
The  Constitution  of  1875  abolished  the  doctrine  by  the  insertion 
in  the  general  prohibition  of  local  and  special  legislation  of  the 
clause  that  "whether  a  general  law  could  have  been  made  applica- 
ble in  any  case  is  hereby  declared  a  judicial  question  and  as  such 
shall  be  judicially  determined,  without  regard  to  any  legislative 
assertion  on  that  subject."  *® 

A  number  of  other  states  at  the  time  the  Constitution  of 
1865  was  in  operation  had  similar  constitutional  provisions  pro- 
hibiting in  a  general  clause  local  and  special  legislation  whenever 
a  general  law  could  be  made  applicable.  A  majority  of  the  courts 
reached  the  same  result  as  the  Supreme  Court  of  Missouri,  while 
a  strong  minority  supported  the  views  of  Wagner,  J.,  that  it  was 
a  judicial  question.*^ 

Local  and  special  legislation  under  the  Constitution  of  1865 

la   (1872)  50  Mo.  317,  331. 

19.  Hall  V.  Bray  (1873)  51  Mo.  288;  Ensworih  v.  Curd  (1878)  68 
Mo.  282. 

20.  Const  of  1875,  Mo.  Art.  IV,  Sec.  S3,  subdivision  32. 

21.  The  following  cases  are  in  accord  with  State  of  Missouri  ex  rel 
Henderson  v.  County  Court  of  Boone  County,  holding  that  the  determina- 
tion of  the  necessity  of  a  local  law  is  solely  a  legislative  question ;  Little 
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was  substantially  reduced.  At  least  all  local  and  special  legisla- 
tion upon  the  forbidden  enumerated  subjects  was  done  away 
with.  But  still  over  half  of  the  pages  of  the  session  acts  was 
devoted  to  local  and  special  laws  which  came  through  the  breach 
made  in  the  provision  of  the  Constitution  of  1865  prohibiting  un- 
necessary local  and  special  legislation  by  the  decision  in  State  ex 
rel  Henderson  v.  County  Court  of  Boone  County;  and  it  re- 
mained for  the  Constitution  of  1875  to  stop  this  gap. 


PART  II.  LOCAL  AND  SPECIAL  LEGISLATION  UNDER 
THE  CONSTITUTION  OF  1875. 


Chapter  III.   The  Adoption  of  the  Provisions  Against  Local 
and  Special  Legislation  in  the  Constitution  of  1875. 


The  Constitution  of  1875*  effectually  prohibited  the  enact- 
ment of  local  and  special  legislation.  It  accomplished  this  result 
by  extending  the  list  of  entmierated  classes  of  subjects  concern- 
ing which  no  local  or  special  laws  should  be  passed,  and  by  in- 
trusting the  courts  with  the  power  of  determining  whether  a 
general  law  could  be  made  applicable.  A  study  of  the  proceed- 
ings of  the  constitutional  convention  of  1875  will  reveal  by  what 
processes  that  body  achieved  its  object. 


Rock  V.  Parish  (1880)  36  Ark.  166,  172;  Brown  v.  City  of  Denver  (1884) 
7  Colo.  305,  310,  3  Pac.  455;  Sanitary  District  of  Chicago  v.  Wray  (1902) 
199  111.  63,  64  N.  E.  1048,  93  Am.  St.  Rep.  102;  Pennsylvania  Co.  v.  State 
(1895)  142  Ind.  428,  439,  41  N.  E.  937;  State  v.  Hitchcock  (1862)  1  Kans. 
173,  178,  81  Am.  Dec.  503;  McGUl  v.  The  State  (1877)  34  Ohio  State  22a 
Contra,  holding  that  it  is  a  judicial  question:  Clarke  v.  Irwin  (1869)  5 
Nev.  Ill,  124;  Bx  Parte  Frits  (1859)  9  Iowa  30,  33;  Semble,  People  v. 
Mullender  (1901)  132  Cal.  217,  64  Pac  299.  See  also  notes:  93  Am.  St 
Rep.  106;  14  L.  R.  A.  566. 

1.  The  Constitution  of  1875  was  adopted  on  August  2,  1875,  by  a 
constitutional  convention  assembled  in  Jefferson  City  on  May  5,  1875,  and 
was  ratified  by  the  voters  of  Missouri,  October  30,  1875.  It  went  into 
operation  November  30,  1875.  For  the  adoption  of  the  constitution  in 
the  constitutional  convention  see  Supp.  to  Journal  96  August  2,  1875. 
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The  members  of  the  constitutional  convention  of  1875*  as- 
sembled with  a  determination  to  correct  a  number  of  evils  that 
had  arisen  in  the  preceding  decades ;  but  of  these  evils  perhaps 
there  was  none  upon  which  there  was  a  greater  imanimity  of 
opinion  as  to  the  remedy  than  that  of  special  legislation. 

On  the  third  day  of  the  convention  a  resolution  was  intro- 
duced by  Mr.  Switzler  that  the  legislative  committee  "report  a 
provision  specifying  in  detail  the  subjects  concemirg  which  the 
General  Assembly  shall  pass  no  laws."  •  Three  days  later  another 
resolution  was  offered  which  proposed  twenty-five  classes  of  sub- 
jects concerning  which  no  local  or  special  law  should  be  enacted.* 
During  the  seventh  week  Mr.  Brockmeyer,  chairman  of  the  com- 
mittee on  the  legislative  department,  reported  out  of  the  com- 
mittee a  proposed  article  of  "Limitation  on  Legislative  Power," " 
which  contained  the  section  prohibiting  local  and  special  laws* 
that  later  became  section  fifty-three  of  article  four  of  the  adopted 
constitution. 

This  section  on  local  and  special  laws  was  adopted  with  little 
change  and  upon  very  little  debate.  The  proposed  section  con- 
tained thirty-one  subdivisions  of  which  the  first  twenty-nine 
were  adopted  without  debate.  The  last  one  was  finally  adopted 
without  amendment  after  debate  and  only  one  was  actually 
amended.   Two  more  subdivisions  were  added  by  amendment.' 

The  section  as  adopted  stood  as  follows: 

"Sect.  53.  Special  and  local  laws  prohibited.  The  General 
Assembly  shall  not  pass  any  local  or  special  law : 

2.  The  constitutional  convention  assembled  at  Jefferson  City  on  May 
5,  1875.  There  were  sixty-eight  members  elected  from  thirty- four  dis- 
tricts. Waldo  P.  Johnson  of  Osceola  was  elected  President  The  con- 
vention adjourned  August  2,  1875. 

3.  J.  49.  May  7,  1875.  The  references  are  to  the  original  journal  not 
printed. 

4.  J.  61.  May  10,  1875. 

5.  J.  305.  June  24,  1875.  This  proposed  article  became  substantially 
sections  forty-three  to  fifty-six  inclusive  of  article  four  of  the  constitu- 
tion as  adopted. 

6.  J.  307-308.  This  was  section  eleven  in  the  proposed  article.  See 
J.  369-372,  June  30,  for  the  adoption  of  this  section. 

7.  J.  370,  371.  These  two  subdivisions  became  nos.  thirty  and  thirty- 
one  of  the  section  as  adopted. 
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(1)  Authorizing  the  creation,  extension  or  impairing  of 
liens; 

(2)  Regulating  the  affairs  of  counties,  cities,  townships, 
wards  or  school  districts ; 

(3)  Changing  the  names  of  persons  or  places; 

(4)  Changing  the  venue  in  civil  or  criminal  cases ; 

(5)  Authorizing  the  laying  out,  opening,  altering  or  main- 
taining roads,  highways,  streets  or  alleys ; 

(6)  Relating  to  ferries  or  bridges,  or  incorporating  ferry 
or  bridge  companies  except  for  the  erection  of  bridges  crossing 
streams  which  form  boundaries  between  this  and  any  other 
state ; 

(7)  Vacating  roads,  town  plats,  streets,  or  alleys; 

(8)  Relating  to  cemeteries,  grave-yards  or  public  grounds 
not  of  the  state ; 

(9)  Authorizing  the  adoption  or  legitimation  of  children; 

( 10)  Locating  or  changing  county  seats ; 

(11)  Incorporating  cities,  towns  or  villages,  or  changing 
their  charters ; 

(12)  For  the  opening  and  conducting  of  elections,  or  fix- 
ing or  changing  the  places  of  voting ; 

(13)  tjranting  divorces; 

( 14)  Erecting  new  townships,  or  changing  township  lines, 
or  the  lines  of  school  districts ; 

(15)  Creating  offices,  or  prescribing  the  powers  and  duties 
of  officers  in  counties,  cities,  townships,  election  or  school  dis- 
tricts ; 

(16)  Changing  the  law  of  descent  or  succession; 

(17)  Regulating  the  practice  or  jurisdiction  of,  or  chang- 
ing the  rules  of  evidence  in  any  judicial  proceeding  or  inquiry 
before  courts,  justices  of  the  peace,  sheriffs,  commissioners,  arbi- 
trators or  other  tribunals,  or  providing  or  changing  methods  for 
the  collection  of  debts,  or  the  enforcing  of  judgments,  or  pre- 
scribing the  effect  of  judicial  sales  of  real  estate ; 

(18)  Relating  the  fees  or  extending  the  powers  and 
duties  of  aldermen,  justices  of  the  peace,  magistrates  or  con- 
stables ; 
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(19)  Regulating  the  management  of  public  schools,  the 
building  or  repairing  of  school  houses,  and  the  raising  of  money 
for  such  purposes; 

(20)  Fixing  the  rate  of  interest; 

(21)  Affecting  the  estates  of  minors  or  persons  under  dis- 
ability ; 

(22)  Remitting  fines,  penalties  and  forfeitures,  or  refund- 
ing moneys  legally  paid  into  the  treasury ; 

(23)  Exempting  property  from  taxation ; 

(24)  Regulating  labor,  trade,  mining  or  manufacturing; 

(25)  Creating  corporations,  or  amending,  renewing,  ex- 
tending or  explaining  the  charter  thereof ; 

(26)  Granting  to  any  corporation,  association  or  individual 
any  special  or  exclusive  right,  privilege  or  immunity,  or  to  any 
corporation,  association  or  individual  the  right  to  lay  down  a 
railroad  track ; 

(27)  Declaring  any  named  person  of  age; 

(28)  Extending  the  time  for  the  assessment  or  collection 
of  taxes,  or  otherwise  relieving  any  assessor  or  collector  of  taxes 
from  the  due  performance  of  their  official  duties,  or  their  securi- 
ties from  liability;  • 

(29)  Giving  effect  to  informal  or  invalid  wills  or  deeds ; 

(30)  Summoning  or  empaneling  grand  or  petit  juries; 

(31)  For  limitation  of  civil  actions; 

(32)  Legalizing  the  unauthorized  or  invalid  acts  of  any 
officer  or  agent  of  the  state,  or  of  any  county  or  municipality 
thereof.  In  all  other  cases  where  a  general  law  can  be  made 
applicable,  no  local  or  special  law  shall  be  enacted ;  and  whether 
a  general  law  could  have  been  made  applicable  in  any  case  is  here- 
by declared  a  judicial  question,  and  as  such  shall  be  judicially 
determined,  without  regard  to  any  legislative  assertion  on  that 
subject ; 

(33)  Nor  shall  the  General  Assembly  indirectly  enact  such 
special  or  local  law  by  the  partial  repeal  of  a  general  law;  but 
laws  repealing  local  or  special  acts  may  be  passed." 

The  debate  was  centered  upon  the  last  two  subsections.  The 
second  sentence  of  the  thirty-second  subdivision  as  originally  re- 
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ported  stood  as  follows :  "In  all  other  cases  where  a  general  law 
can  be  made  applicable,  no  local  or  special  law  shall  be  enacted ; 
and  whether  a  general  law  could  have  been  made  applicable 
in  any  case  (is  hereby  declared  to  be  a  judicial  question,  and  as 
such)  shall  be  judicially  determined,  without  regard  to  any  1^- 
islative  determination  thereof."*  Attempt  was  first  made  to 
amend  this  part  by  striking  out  all  following  the  word  "enacted."  • 
Another  unsuccessful  attempt  to  amend  it  by  striking  out  the  first 
clause,  "In  all  other  cases  where  a  general  law  can  be  made 
applicable"^®  was  followed  by  the  adoption  of  an  amendment 
changing  the  last  two  words  of  the  subdivision  from  "determina- 
tion thereof"  to  "assertion  on  that  subject."  This  section  was 
then  adopted  and  referred  to  the  committee  on  revision  where 
slight  changes  were  made  in  the  sentence  above  quoted,^'  and 
then  reported  out  by  that  committee  in  the  form  finally  adopted.^" 

An  amendment  to  the  last  subdivision  was  proposed  to  read : 
"Nor  shall  the  General  Assembly  indirectly  enact  such  special  or 
local  law  by  the  partial  repeal  of  a  general  law,  or  enact  a  general 
law  which  by  its  provisions  is  to  he  in  force  and  effect  only  iti 
such  counties  as  first  by  a  vote  of  a  majority  of  qualified  voters 
therein  at,  an  election  held  for  that  purpose  may  vote  and  adopt; 
But  laws  repealing  local  or  special  acts  may  be  passed."  ^* 

The  italicized  clause  is  the  part  that  was  added  by  the 
amendment.  The  effect  of  such  a  provision  would  have  been  to 
have  made  local  option  laws  impossible.  Fortunately  the  author 
of  this  amendment  was  dissatisfied  with  it  because  he  thought 
that  it  might  be  evaded  by  leaving  a  law  to  the  "vote  of  the  peo- 
ple" rather  than  to  the  "vote  of  a  majority  of  qualified  voters," 

8.  J.  308.  The  provision  that  whether  a  general  law  could  have 
been  made  applicable  is  a  judicial  question  is  the  result  of  the  decision 
in  State  ex  rel  Henderson  v.  County  Court  of  Boone  Co,  (1872)  50  Mo. 
317. 

9.  J.  369.   Amendment  oflFered  by  Mr.  Lay. 

10.  J.  369,  370.  Mr.  Massey  oflFered  the  amendment. 

11.  J.  371.   The  amendment  was  offered  by  Mr.  Gantt. 

12.  The  changes  consisted  in  omitting  the  parenthesis  and  words  "to 
be"  from  "is  hereby  declared  *to  be*  a  judicial  question." 

13.  J.  630.   Article  IV  was  reported  out  and  adopted  on  Wednes- 


day, July  28,  1875  (J.  614^). 

14.  J.  371.   Mr.  Edwards  of  Iron  County  moved  the  amendment. 
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so  upon  a  reconsideration  of  the  amendment  he  withdrew  it  with 
tmanimous  consent.  He  then  introduced  the  amendment  a  sec- 
ond time  with  "vote  of  the  people"  in  the  place  of  "vote  of  a 
majority  of  qualified  voters"  in  the  first  amendment.  This  second 
proposal  failed  leaving  the  section  in  the  form  in  which  it  orig- 
inally stood  and  was  finally  adopted.^** 

A  discussion  of  the  limitations  upon  local  and  special  laws 
contained  in  section  fifty-three  of  article  four  of  the  constitution 
is  not  complete  without  reference  to  the  provisions  for  the  adop- 
tion of  local  and  special  laws  embodied  in  section  fifty-four  of 
the  same  article.  This  section  provides:  "Sec.  54.  Local  and 
Special  laws,  noHce  of, — No  local  or  special  law  shall  be  passed 
unless  notice  of  the  intention  to  apply  therefor  shall  have  been 
published  in  the  locality  where  the  matter  or  thing  to  be  effected 
may  be  situated,  which  notice  shall  state  the  substance  of  the 
contemplated  law,  and  shall  be  published  at  least  thirty  days  prior 
to  the  introduction  into  the  General  Assembly  of  such  bill,  and  in 
the  manner  to  be  provided  by  law.  The  evidence  of  such  notice 
having  been  published  shall  be  exhibited  in  the  General  Assem- 
bly before  such  act  shall  be  passed,  and  the  notice  shall  be  re- 
cited in  the  act  according  to  its  tenor." 

The  first  clause  of  the  section  as  reported  out  of  the  com- 
mittee read  as  follows :  "No  local  or  special  bill,  other  than  those 
provided  for  in  the  preceding  section,  shall  be  passed"  etc.^*  The 
part  italicized,  was  stricken  out  by  amendment.  Another  amend- 
ment substituted  "shall  state  the  substance  of  the  contemplated 
law,  and  shall  be  published"  "  for  "shall  be" ;  and,  with  the  fur- 
ther changes  of  "bill"  in  the  first  line  to  "law"  and  the  addition 
at  the  end  of  "and  the  notice  shall  be  recited  in  the  act  according 
to  its  tenor,"    the  section  was  adopted. 

15.  J.  371,  372.  A  resolution  directed  against  making  general  laws 
take  effect  upon  adoption  in  a  locality  was  introduced  early  in  the  con- 
vention by  Mr.  Edwards  of  Iron  County.  J.  99.  A  review  of  the  pro- 
ceedings and  debates  of  the  constitutional  convention  which  concerned 
Uie  adoption  of  the  limitations  upon  local  and  special  legislation  is  found 
in  the  dissenting  opinion  in  Owen  v.  Baer  (1899)  154  Mo.  434,  479-493, 
55  S.  W.  644,  657-661. 


16.  J.  371. 

17.  J.  372. 

18.  J.  372. 
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The  members  of  the  constitutional  convention  regarded  the 
incorporation  of  sections  fifty-three  and  fifty-four  into  the  con- 
stitution as  a  strong  argument  in  favor  of  its  adoption.  In  an 
address  to  the  people  of  Missouri  which  accompanied  the  pro- 
posed constitution  the  convention  directed  the  attention  of  the 
people  to  the  provisions  concerning  local  and  special  legislation 
as  one  of  "the  more  important  changes  proposed." 

"The  evils  of  local  and  special  legislation  have  become  enor- 
mous" says  the  address.  "We  need  but  look  to  our  session  acts 
to  be  satisfied  that  this  species  of  legislation  occupies  the  larger 
portion  of  the  time  of  our.  General  Assemblies,  to  the  neglect  and 
prejudice  of  public  interests.  The  expense  to  the  state  in  passing 
and  publishing  such  laws  and  the  combinations  by  which  private 
interests  have  been  advanced  and  dangerous  monopolies  created 
are  well  known. 

"Under  the  proposed  Constitution  the  General  Assembly  is 
prohibited  from  passing  such  laws.  In  all  cases  where  a  general 
law  can  be  made  applicable,  a  special  law  cannot  be  enacted,  and 
in  no  case  can  any  local  or  special  law  be  passed  unless  notice  of 
the  intention  to  apply  therefor  shall  have  been  published  for  thir- 
ty days  in  the  locality  to  be  affected  thereby."  *® 

A  comparison  of  the  session  acts  of  the  first  five  general  as- 
semblies operating  under  the  new  Constitution  of  1875  with  the 
session  acts  of  the  previous  general  assemblies  shows  that  the 
framers  of  the  Constitution  of  1875  succeeded  in  restricting  local 
and  special  legislation  in  an  effective  manner.*^  The  average 
number  of  pages  in  the  session  acts  of  a  general  assembly  during 
this  period  was  only  two  hundred  seventy-five  as  compared  with 
seven  hundred  sixty-nine  during  the  operation  of  the  Constitu- 
tion of  1865,  and  with  fourteen  hundred  thirty-two  during  the 
period  imimediately  preceding  the  Civil  War.  Practically  one 
hundred  per  cent  of  these  acts  was  general  as  opposed  to  the 
forty-two  per  cent  of  the  preceding  period,  or  to  the  thirteen  per 

19.  Supp.  83,  August  2,  1875. 

20.  Supp.  86,  August  2,  1875. 

21.  See  table  on  p.  6,  ante,  for  tabulation  of  the  quantity  of  legis- 
lation during  the  several  periods. 
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cent  during  the  fourth  period  which  preceded  the  Civil  War. 
The  expectations  of  the  members  of  the  constitutional  conven- 
tion that  the  provisions  restricting  local  and  special  legislation 
would  be  eflFective  and  wholesome  have  been  amply  justified. 

An  interesting  study  is  the  comparison  of  the  provisions  con- 
cerning local  and  special  legislation  in  the  Constitution  of  Mis- 
souri of  1875  with  the  other  state  constitutions  in  operation  in 
1875.  Mr.  Dry  in  The  Article  on  the  Legislature  in  the  Missouri 
Constitution  of  1875**  has  done  this  in  a  careful  manner.  He 
found  that,  out  of  thirty-six  constitutions  in  operation  in  sister 
states  only  nineteen  possessed  limitations  upon  the  power  of  the 
legislature  to  enact  local  and  special  laws.**  Eighteen  constitu- 
tions contained  lists  of  enumerated  subjects  upon  which  no  local 
or  special  laws  could  be  passed;  but  none  of  the  eighteen  pos- 
sessed so  long  a  list  as  did  the  Constitution  of  Missouri.** 

The  limitations  upon  the  power  of  the  legislature  to  enact 
local  and  special  laws  contained  in  the  Constitution  of  Pennsyl- 
vania of  1873  probably  formed  a  basis  for  the  corresponding  pro- 
visions in  the  Constitution  of  Missouri  of  1875.**^  Twenty-seven 
provisions  in  the  Constitution  of  Pennsylvania  are  found  in  the 
Constitution  of  Missouri,  twenty-six  being  in  the  same  order; 
and  the  same  wording  is  used  in  both  constitutions  except  in  four 
subdivisions  where  there  are  slight  changes.**  It  is  not  surpris- 
ing that  the  decisions  of  the  courts  of  Pennsylvania  should  be 
followed  in  Missouri  upon  the  interpretations  of  those  clauses. 

22.  A  thesis  submitted  in  partial  requirement  for  the  degree  of  Mas- 
ter of  Arts,  see  pp.  137-152. 

23.  Dry,  The  article  on  the  Legislature  in  the  Missouri  Constitution 
•of  1875,  p.  147. 

24.  The  constitutions  which  had  the  more  extended  lists  of  subjects 
were  as  follows:  Pa.,  Const,  of  1873,  III,  7  (twenty-seven  subjects); 
W.  Va.,  Const,  of  1872,  VI,  39  (nineteen  subjects)  ;  Ind..  Const,  of  1851, 
IV,  22  (seventeen  subjects);  Fla.,  Const,  of  1868,  V,  17  (fourteen  sub- 
jects) ;  Ore.,  Const,  of  1857,  IV,  23  (fourteen  subjects)  ;  N.  Y.  Const, 
of  1846,  III,  18  (fourteen  subjects)  ;  Nev.  Const,  of  1864,  IV,  20  (thir- 
teen subjects). 

25.  E>ry,  The  Article  on  the  Legislature  in  the  Missouri  Constitu- 
iion  of  1875,  pp.  147,  196. 

26.  Const,  of  Pa.,  1873.  Art.  Ill,  Sec.  7,  subdivision  53,  54. 
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Chapter  IV.   Definition  of  Local  and  Special  Laws. 

At  the  outset  the  question  arose  what  is  a  local  or  special 
law.  In  State  ex  rel  Lionberger  v.  ToUe^  the  definition  of  a  spe- 
cial law  laid  down  by  the  Supreme  Court  of  Pennsylvania  in 
Wheeler  v.  Philadelphia^  was  adopted  "that  a  statute  which  re- 
lates to  persons  or  things  as  a  class  is  a  general  law,  while  a 
statute  which  relates  to  particular  persons  or  things  of  a  class  is 
special."  •  It  was  quite  natural  that  the  Missouri  court  should 
follow  the  Pennsylvania  court  since  the  G>nstitution  of  Missouri 
of  1875,  incorporated  in  section  fifty-three  of  article  four,  the 
provisions  of  the  Pennsylvania  Constitution  against  special  legis- 
lation as  noted  in  a  previous  chapter.* 

This  definition  was  qualified  in  State  ex  rel  Harris  v.  Her- 
mann^  The  court,  following  the  New  Jersey  court  in  State  ex 
rel  Richards  v.  Hammer,^  held  that  a  law  which  applied  only  to 
those  members  of  a  class  which  was  determined  by  an  existing 
ing  state  of  facts  was  special  and  invalid.  A  law  toi  be  genersJ 
must  operate  in  the  future  upon  those  individuals  who  become 
members  of  the  class  after  the  enactment  of  the  law  and  during 
the  time  the  law  is  in  operation.^   This  question  has  most  fre- 

1.  (1880)  71  Mo.  645,  650. 

2.  (1875)  77  Pa.  St.  338,  348. 

3.  This  definition  has  been  cited  and  followed  with  approval  in  the 
following  Missouri  cases:  Lynch  v.  Murphy  (1893)  119  Mo.  163,  24  S. 
W.  774;  Dunne  v.  K,  C.  Cable  Ry.  (1895)  131  Mo.  1,  5,  32  S.  W.  641; 
Owen  V.  Baer  (1899)  154  Mo.  434,  477,  55  S.  W.  644. 

4.  See  p.  25. 

5.  (1882)  75  Mo.  340,  352. 

6.  (1880)  42  N.  J.  L.  435,  438. 

7.  In  the  following  cases  laws  were  declared  unconstitutional  be- 
cause they  applied  to  a  class  determined  by  an  existing  state  of  facts: 
State  ex  rel  Harris  v.  Herrman  (1882)  75  Mo.  340  (an  act  providing  for 
the  appointment  of  notaries  public  in  all  cities  having  a  population  of  one 
hundred  thousand  or  more  with  the  provision  that  "the  office  of  any  no- 
tary public  in  such  city  holding  a  commission  bearing  date  prior  to  the 
passage  of  this  act,  and  whose  term  of  office  has  not  expired  at  the  time 
this  act  becomes  law,  shall  be  abolished  at  the  expiration  of  ten  days  after 
the  taking  effect  of  this  act") ;  State  ex  rel  Board  v.  County  Court  of 
Jackson  County  (1886)  89  Mo.  237,  1  S.  W.  307  (an  act  establishing  a  re- 
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quently  arisen  in  the  classification  of  cities  and  counties  by  pop- 
ulation. Consequently  a  general  law  applicable  to  cities  of  a 
given  population  must  apply  to  all  cities  which  attain  that  popula- 
tion in  the  future,*  and  must  cease  to  apply  to  all  cities  whose 
population  is  no  longer  of  the  required  number.' 

A  further  qualification  of  the  original  definition  of  a  gen- 
eral law  was  made  in  State  ex  rel  Atty.  Gen.  v.  Miller^^  in  which 
the  court  again  relied  upon  State  ex  rel  Richards  v.  Hammer}^ 
It  was  said  "to  make  such  a  law  general  there  must  be  some  dis- 
tinguishing peculiarity  which  gives  rise  to  a  necessity  for  the  law 
as  to  the  designated  class."  This  view  was  affirmed  in  Dunne 
V.  K,  C.  Cable  Ry.  Co}^  In  these  cases  the  courts  found  a  rea- 
sonable necessity  for  the  classification  in  question.^*  The  rule 
laid  down  in  these  two  cases  was  criticized  by  Marshall,  J.,  in 


form  school  "in  all  counties  in  this  state  in  which  is  located  a  city  of  over 
fifty-thousand  inhabitants")  ;  State  ex  rel  Kehr  v.  Turner  (1907)  210  Mo. 
77,  82,  107  S.  W.  1064  (an  act  which  provided  that  "no  dramshop  license 
shall  hereafter  be  granted  to  any  persons  to  keep  a  dramshop  within  five 
miles  of  any  state  educational  institution  which  now  has  enrolled  fifteen 
hundred  or  more  students,"  the  State  University  being  the  only  institution 
that  could  ever  come  under  the  provisions  of  the  act). 

8.  Rutherford  v.  Heddens  (1884)  82  Mo.  388,  391;  State  ex  rel 
Board  v.  County  Court  of  Jackson  County  (1886)  89  Mo.  237,  1  S.  W. 
307;  State  ex  rel  Martin  v.  Wofford  (1893)  121  Mo.  61,  68,  25  S.  W. 
851;  Kansas  City  v.  Stegmiller  (1899)  151  Mo.  189,  205,  52  S.  W.  723. 

9.  State  ex  rel  Major  v.  Ryan  (1910)  232  Mo.  77,  133  S.  W.  8. 

10.  (1890)  100  Mo.  439,  13  S.  W.  677. 

11.  (1880)  42  N.  J.  L.  435. 

12.  (1890)  100  Mo.  439,  448,  13  S.  W.  677.  The  court  continued: 
"A  mere  classification  for  the  purpose  of  legislation  without  regard  to 
such  necessity  is  simply  special  legislation  of  the  most  pernicious  charac- 
ter and  is  condemned  by  the  constitution.  Mere  differences  which  serve 
for  a  basis  of  classification  for  some  purposes,  amount  to  nothing  in  a 
classification  for  legislative  purposes,  unless  such  differences  are  of  a 
character  as,  in  the  nature  of  things,  to  call  for  and  demand  separate 
laws  and  regulations." 

13.  (1895)  131  Mo.  1,  32  S.  W.  641. 

14.  "It  is  natural,  proper,  and  reasonably  necessary  to  the  well  being 
of  our  public  schools  that  in  cities  having  so  large  a  population  there 
should  be  more  directors  than  in  cities  having  a  much  less  population. 
The  vast  amount  of  property  to  be  managed,  and  the  school  houses  to  be 
erected  and  the  schools  to  be  maintained,  make  it  necessary  that  these 
large  school  corporations  should  be  equipped  with  a  large  number  of 
directors.  There  is,  therefore,  a  fair  and  reasonable  necessity  for  a 
classification  for  legislative  purposes  in  this  respect"  Black,  J.,  in  State 
ex  rel  Atty.  Gen.  v  Miller  (1890)  100  Mo.  439,  450,  13  S.  W.  677.  "There 
also  appears  a  reasonable  necessity  for  the  classification.   The  selection 
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Owen  V.  So^r"  and  he  made  the  statement  that  it  was  "no  longer 
the  law  in  this  state.""  Notwithstanding  this  statement  Mar- 
shall, J.,  in  the  following  year  in  Ex  Parte  Lucas"  sustained  a 
classification  of  cities  in  a  law  licensing  barbers  in  cities  of  over 
50,000  inhabitants  on  the  ground  that  there  was  a  "greater  neces- 
sity for  regulations  to  prevent  the  spread  of  contagious  diseases 
thru  barber  shops  in  larger  cities,  than  exists  for  such  regulations 
in  smaller  places/' " 

Subsequent  cases  have  applied  this  qualification  and  it  is  the 
law  today.  In  State  ex  inf  Hadley  v.  Washburn,^*  Valliant,  J., 
had  this  requirement  in  mind  when  he  wrote:  "Therefore  the 
law  is  not  within  the  constitutional  inhibition  because  it  is  de- 
signed to  operate  on  one  class  only,  provided  the  conditions  rea- 
sonably justify  the  distinguishing  of  the  class,  and  provided  it 
affects  equally  all  who  come  within  that  class."  This  passage 
was  cited  with  approval  and  followed  in  Ex  Parte  Loving?"^ 
Lamm,  J.,  cited  Dunne  v.  K,  C,  Cable  Ry.  Co,  and  the  doctrine 
that  it  laid  down  as  authority  for  his  decision  in  State  ex  rel 
Major  v.  Ryan.^^  State  ex  rel  Garesche  v.  Roach^*  was  decided 

of  juries  under  the  general  law,  in  counties  containing  large  cities,  is  lia- 
ble to  much  abuse.  Complaint  of  the  character  of  juries  selected  was 
common.  The  law  was  intended  to  correct  this  evil,  and  to  do  so  the 
classification  was  deemed  necessary."  MacFarlane,  J.,  in  Dunne  v.  K,  C. 
Cable  Ry,  Co.  (1895)  131  Mo.  1,  6.  32  S.  W.  641. 

15.  (1899)  154  Mo.  434,  462,  55  S.  W.  644.  Marshall,  J.,  criticized 
State  ex  rel  Atty.  Gen.  v.  MUler  (1890)  100  Mo.  439,  13  S.  W.  680,  as 
follows:  "The  difficulty  left  by  this  decision  is  that  the  distinguishing 
features  or  peculiarities  which  can  give  rise  to  the  necessity  for  an  act, 
are  not  specified,  so  that  the  legislature,  or  the  bar,  can  understand  and 
observe  them  but  two  acts  may  be  passed  in  the  same  term,  relating  to  dif- 
ferent subjects,  and  one  may  be  held  general  and  the  other  special,  and  no 
one  will  know  which  is^  general  and  which  is  special  until  the  Supreme 
Court  says  there  are  distinguishing  peculiarities  which  gave  rise  to  the 
necessity  for  the  one  and  not  for  the  other." 

16.  (1899)  154  Mo.  434,  479,  55  S.  W.  644. 

17.  (1900)  160  Mo.  218,  61  S.  W.  218. 

18.  (1900)  160  Mo.  218,  235,  61  S.  W.  218. 

19.  (190n  167  Mo.  680,  689,  67  S.  W.  592. 

20.  (1903)  178  Mo.  194,  77  S.  W.  508.  Fox,  J.,  p.  209;  "If  the  con- 
ditions reasonably  justified  the  distinguishing  of  the  class,  and  the  provi- 
sions of  the  act  affect  equally  all  who  come  within  that  class,  then  we 
think  it  is  clear  that  the  act  does  not  fall  within  the  constitutional  inhibi- 
tion, because  of  its  operation  on  one  class  only." 

21.  (1910)  232  Mo.  77,  92,  133  S.  W.  8. 

22.  (1914)  258  Mo.  541,  167  S.  W.  1008. 
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upon  the  authority  of  State  ex  rel  Atty.  Gen,  v.  Miller  which  was 
quoted  from  at  length.  Other  recent  cases  have  clearly  recog- 
nized this  principle.*"  It  is,  then,  in  the  words  of  the  court  in 
State  ex  inf.  Barker  v.  Southern,^  essential  "that  the  classifica- 
tion made  by  the  Legislature  shall  rest  on  a  reasonable  basis  and 
not  upon  a  mere  arbitrary  division  made  only  for  the  purpose 
of  legislation." 

The  legislature  has  a  large  discretion  in  determining  what  is 
necessary  classification.  As  was  said  in  Hawkins  v.  Smith*^  it  "is 
not  required  to  trace  with  a  hair  line  precision  the  boundaries  of 
the  class  to  which  the  resulting  enactment  shall  apply."  Since  it 
must  be  established  beyond  any  reasonable  doubt  that  an  act  vio- 
lates the  constitution  before  the  courts  will  declare  it  unconstitu- 
tional,** it  should  clearly  appear  that  a  classification  is  arbitrary 
and  could  not  reasonably  have  been  based  upon  a  difference  which 
bore  a  substantial  relation  to  the  object  sought  to  be  attained  by 
the  statute.*^  A  statute,  however,  need  not  include  all  possible 
members  of  a  class  if  it  embraces  within  its  scope  all  such  things 
as  ordinarily  are  included  in  the  classification.** 

The  problem  of  classification  under  the  prohibition  of  local 
and  special  legislation  is  similar  to  the  problem  of  classification 
under  the  provision  in  the  Constitution  of  the  United  States  se- 
curing equal  protection  of  the  laws  to  all  persons  within  the  juris- 
diction of  the  state ;  and  it  is  believed  that  the  same  principles  of 
classification  which  have  been  adopted  by  the  Supreme  Court  of 
the  United  States  in  reference  to  this  provision  in  the  federal  con- 

23.  Hawkins  v.  Smith  (1912)  242  Mo.  678,  147  S.  W.  1042;  State 
ex  inf.  Barker  v.  Southern  (1915)  265  Mo.  275,  177  S.  W.  640;  State  ex 
rel  Waterworth  v.  Clark  (1918)  275  Mo.  95,  204  S.  W.  1090,  1092. 

24.  (1915)  265  Mo.  275,  286,  177  S.  W.  640. 

25.  (1912)  242  Mo.  688,  696,  147  S.  W.  1042. 

26.  State  ex  inf.  Barker  v.  Southern  (1915)  265  Mo.  275,  284,  177 
S.  W.  640. 

27.  Hawkins  v.  Smith  (1912)  242  Mo.  688,  147  S.  W.  1042.  In  this, 
case  the  court  said  in  upholding  a  law  applying  to  miners  working  undei 
ground  (loc.  cit.  p.  695)  "The  difference  between  the  situation  of  those 
engaged  above  and  those  underground  patently  1)ears  a  reasonable  and 
just  relation  to  the  act  in  respect  to  which  the  classification  is  proposed' 
and  this  is  all  that  is  required.  (Gulf  C.  &  5*.  P.  R.  Co.  Ellis  165  U.  S. 
150;  Bradford  Construction  Co,  v.  Heflin,  88  Miss.  314)." 

28.  State  v.  Gritner  (1896)  134  Mo.  512,  528,  36  S.  W.  39. 


Digitized  by 


30  Law  Series  19,  Missouri  Bulletin 


stitution  are  applicable  in  determining  the  validity  of  state  legis- 
lation under  the  provision  against  local  and  special  laws  in  state 
constitutions.  There  are,  however,  differences  to  be  noted  be- 
tween the  two  provisions.  A  local  law  is  not  objectionable  under 
the  federal  constitution,*'  while  it  is  prohibited  under  the  state 
constitution.  Neither  does  the  "equal  protection"  clause  forbid 
the  granting  of  special  privileges  by  a  special  law.*®  The  federal 
provision  "means  that  no  persons  or  class  of  persons  shall  be 
denied  the  same  protection  of  the  laws  which  is  enjoyed  by  other 
persons  or  classes  in  the  same  place  and  under  like  circum- 
stances."*^ The  prohibition  against  special  and  local  laws  is 
much  more  comprehensive  than  the  requirement  that  all  persons 
subject  to  the  jurisdiction  shall  have  equal  protection  of  the  laws. 
It  is  suggested  that  perhaps  the  Supreme  Court  of  Missouri  in 
State  ex  rel  Johnson  v.  C.  B,  &  Q.  Ry.^*  confused  the  distinction 
between  these  two  limitations  when  it  declared  a  constitutional 
amendment  void  under  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States  which  provided  for  the  collection  of 
a  road  fund  in  all  parts  of  the  State  except  in  St.  Louis,  Kansas 
City,  and  St.  Joseph,  because  it  did  not  apply  to  the  cities  named.** 
It  is  difficult  to  reconcile  the  reasoning  in  this  case  with  the 
holding  of  the  Supreme  Court  of  the  United  States  in  Missouri 


29.  Missouri  v.  Lewis  (1880)  101  U.  S.  22. 

30.  Slaughter  House  Cases  (1873)  16  Wall  36. 

31.  Hayes  v.  Missouri  (1887)  120  U.  S.  68,  loc.  cit  71.  Mr.  Justice 
Field  in  delivering  the  opinion  of  the  court  said:  "The  Fourteenth 
Amendment  to  the  United  States  Constitution  does  not  prohibit  legislation 
which  is  limited  either  in  the  objects  to  which  it  is  directed,  or  by  the 
territory  within  which  it  is  to  operate.  It  merely  requires  that  all  per- 
sons subjected  to  such  legislation  shall  be  treated  alike,  under  like  cir- 
cumstances and  conditions,  both  in  the  privileges  conferred  and  in  lia- 
bilities imposed." 

32.  (1905)  195  Mo.  228,  93  S.  W.  784. 

33.  In  the  course  of  the  opinion  Marshall,  J.,  said  (loc  cit.  p.  245)  : 
"A  law  which  attempted  to  authorize  certain  counties  of  the  state  to  have 
one  kind  of  county  government,  and  prohibited  other  counties  in  the  state 
from  having  the  same  kind  of  government,  would  not  be  a  uniform  or 
equal  law,  and  would  violate  not  only  the  constitution  of  the  state  but  the 
fourteenth  amendment  to  the  Constitution  of  the  United  States." 

It  is  suggested  that  the  doctrine  of  this  decision  casts  doubt  upon 
the  validity  of  those  provisions  in  the  Constitution  of  Missouri  which 
provide  for  the  powers  and  organization  of  city  and  county  government 
m  the  City  of  St.  Louis. 
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V.  Lewis^  in  which  was  held  valid  under  the  Fourteenth  Amend- 
ment an  act  of  the  Missouri  Legislature  providing  for  a  diflFerent 
set  of  appellate  courts  in  one  part  of  the  state  from  those  pro- 
vided in  the  rest  of  the  state. 

Other  tests  of  a  general  law  have  been  laid  down  at  differ- 
ent times.  In  State  v.  Julow,^^  Sherwood,  J.,  said  a  natural  class 
of  persons  could  not  be  split  in  two  and  different  rules  applied 
to  each  class.  In  another  case  the  court  held  an  act  valid  which 
included  "all  who  are  or  who  may  come  into  like  situations  and 
circumstances."  These  are  but  diflferent  statements  of  the 
same  proposition. 

The  definition  of  a  general  law  here  adopted  is  as  follows: 
a  statute  which  rchrtes  to  persons  or  things  as  a  class,  both  in  the 
present  and  in  the  future  as  long  as  the  law  operates,  which  class 
is  based  upon  a  difference  which  bears  a  reasonable  relation  to 
the  act  in  respect  to  which  the  classification  is  proposed,  is  a  gen- 
eral law,  while  a  statute  which  relates  to  particular  persons  or 
things  of  a  class,  or  to  a  class  as  it  is  constituted  at  a  given  time, 
without  allowances  for  changes  in  the  future  during  the  operation 
of  the  law,  or  to  a  class  which  bears  no  reasonable  relation  to  the 
statute  in  question  is  a  special  law.  A  local  law  is  a  special  law 
in  which  the  objects  to  which  the  act  applies  are  units  of  local 
government. 

(To  be  concluded  next  issue) 


34.  (1879)  101  U.  S.  22.  Compare  with  the  quotation  in  the  above 
note  the  statement  of  Mr.  Justice  Bradley  in  Missouri  v.  Lewis,  101  U.  S. 
22,  loc.  cit  31:  "We  might  go  still  further,  and  say  with  undoubted 
truth,  that  there  is  nothing  in  the  constitution  to  prevent  any  state  from 
adopting  any  system  of  laws  or  judicature  it  sees  fit  for  all  or  any  part  of 
its  territory.  If  the  State  of  New  York,  for  example,  should  sec  fit  to 
adopt  the  civil  law  and  its  method  of  procedure  for  New  York  City  and 
the  surrounding  counties,  and  the  common  law  and  its  method  of  proce- 
dure for  the  rest  of  the  state,  there  is  nothing  in  the  Constitution  of  the 
United  States  lo  prevent  its  doing  so.  This  would  not,  of  itself,  within  the 
meaning  of  the  Fourteenth  Amendment,  be  a  denial  to  any  person  of  the 
equal  protection  of  the  laws.** 

35.  (1895)  129  Mo.  163,  177,  31  S.  W.  781.  See  also  State  v.  Walsh 
(1896)  136  Mo.  400.  406,  37  S.  W.  1112;  State  v.  Thomas  (1896)  138 
Mo.  95,  101,  39  S.  W.  481. 

36.  Hawkins  v.  Smith  (1912)  242  Mo.  688,  695,  147  S.  W.  1042. 
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NOTES  ON  RECENT 
MISSOURI  CASES 

Contracts— "Merger"  ot  Contract  to  Convey  Reai.  Estate  in  Deed. 
Barger  v.  Healy.^ — This  was  an  action  to  compel  specific  performance  of 
defendant's  written  contract  to  convey  certain  parcels  of  real  estate  by 
warranty  deeds.  After  the  plaintiff  had  introduced  in  evidence  the  written 
contract  providing  for  the  delivery  of  general  warranty  deeds  by  defend- 
ant, he  proved  that  when  the  time  came  for  the  defendant's  performance 
by  the  giving  of  the  deeds,  the  defendant  sent  to  his  agent  quitclaims, 
reserving  for  himself  the  mineral  rights  in  the  land.  The  plaintiff  ob- 
jected to  the  form  of  the  deeds  and  requested  general  warranties  as  was 
provided  in  the  contract  These  the  defendant  refused  to  execute.  The 
plaintiff,  on  the  faith  of  his  contract  with  the  defendant,  had  contracted 
to  sell  the  timber  on  the  land  to  third  parties.  So,  he  finally  took  the  quit 
claims  and  placed  them  on  record  notifying  the  defendant  that  he  was 
taking  them  under  protest  and  that  he  would  hold  defendant  to  strict  com- 
pliance with  the  terms  of  the  written  contract.  The  trial  court  found  for 
the  plaintiff  and  entered  a  decree  for  specific  performance  of  the  contract 

1.    (1918)  276  Mo.  145,  207  S.  W.  499. 

(88) 
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to  convey  by  warranty.  In  the  Supreme  Court  the  judgment  was  reversed 
and  the  petition  ordered  dismissed, — Paris,  Blair  and  Williams,  JJ.  dis- 
senting. 

The  majority  of  the  court  reached  a  result  adverse  to  the  plaintiff  on 
the  theory  that  the  entire  transaction  was  "merged"  in  the  deeds  which 
bespoke  the  final  agreement,  and  whatever  rights  plaintiff  had  must  be 
found  in  the  deeds.  The  general  statement  is  made  that  executory  con- 
tracts to  convey  land  are  merged  in  subsequently  executed  deeds  which 
have  been  delivered  to  and  accepted  by  the  purchasers.*  It  is  said :  "The 
rule  applicable  to  all  contracts,  that  prior  stipulations  are  merged  in  the 
final  and  formal  contracts  executed  by  the  parties,  applies  of  course  to  a 
deed  based  upon  a  contract  to  convey.  When  a  deed  is  delivered  and  ac- 
cepted as  a  performance  of  a  contract  to  convey,  the  contract  is  merged 
in  the  deed.  Though  the  terms  of  the  deed  may  vary  from  those  con- 
tained in  the  contract,  still  the  deed  must  be  looked  to  alone  to  determine 
the  rights  of  the  parties."  •  One  theory  would  deny  an  action  on  the  con- 
tract on  the  ground  that  it  has  been  superseded  by  a  subsequently  single 
written  memorial,  i.  e.  the  deed ;  another  takes  the  view  that  the  deed  has 
been  accepted  as  performance  of  the  vendors  contract  and  hence  no  action 
can  be  maintained  .on  that  contract.  In  French  v.  McMillion*  the  court 
stated  that  the  equitable  estate  which  the  purchaser  had  by  virtue  of  his 
contract  became  merged  in  the  legal  estate  which  he  secured  by  virtue  of 
the  deed. 

It  is  important  to  know  ttit  basis  of  this  so  called  merger  if  proper 
distinctions  arc  to  be  made  in  its  application.  That  the  deed  is  not  a  sub- 
sequent contract  seems  apparent;  the  deed  is  tendered  in  performance  of 
an  obligation  created  by  the  contract.  It  may  be  that  the  contract  requires 
something  additional  to  the  giving  of  the  deed,  as  for  example  a  convey- 
ance plus  a  money  consideration.  Can  it  be  contended  that  after  the 
deed  is  given  the  contract  is  discharged  so  that  no  obligation  to  give 
money  would  still  remain?  It  would  seem,  therefore,  that  it  cannot  be 
said  that  the  contract  to  convey  is  merged  in  the  deed  in  the  same  sense 
that  prior  or  contemporaneous  oral  or  written  agreements  arc  declared 
to  be  merged  in  an  ultimate  written  contract  under  the  so^<:alled  parol 
evidence  rule. 

The  question  actually  before  the  court  in  the  principal  case  upon 
analysis  seems  to  be  this:  Has  the  purchaser  by  the  acceptance  of  the 
deeds  different  in  nature  from  the  deeds  called  for  by  the  contract,  waived 
his  right  to  the  latter ;  has  he  accepted  the  deed  tendered  as  full  and  com- 
plete performance  by  the  vendor  of  his  contract  with  reference  to  the  giv- 
ing of  a  deed? 

I'    i^^^^?:  ^^i*  .  ^^^^7>  7^        Va.  639,  91  S.  E. 

3.    2  Devlin,  Deeda  (3rd  ed.)  850  A.  538. 
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One  of  the  first  Missouri  cases  in  which  it  was  contended  that  the 
doctrine  of  merger  should  be  applied  was  that  of  Minor  v.  Edwards.^  In 
that  case  the  purchaser  had  accepted  without  objection  a  deed  from  the 
vendor  and  had  placed  it  on  record.  The  purchase  price  was  payable 
upon  the  execution  of  a  deed  conveying  title  in  fee.  This  action  was  to 
recover  the  purchase  price.  The  defendant  proved  the  existence  of  the 
certain  judgment  liens  at  the  time  of  the  acceptance  of  the  deed.  The 
Supreme  Court,  throughout,  treated  the  case  from  the  view-point  of  waiv- 
er. It  held  that  the  burden  of  proving  a  waiver  was  on  the  vendor  who 
was  asserting  it  and  sent  the  case  back  for  re-trial  on  the  theory  that  "if 
the  jury  believed  from  the  evidence  that  Edwards  (the  purchaser)  re- 
ceived the  deed  tendered  him  by  Pau'sel's  (the  vendor)  agent,  without  ob- 
jection, and  placed  it  on  record  with  a  knowledge  at  the  time  that  such 
deed  did  not  convey  an  unincumbered  title,  or  if  Edwards  subsequently 
ascertained  the  existence  of  the  incumbrances  and  did  not  within  a 
reasonable  time  thereafter  make  any  objection  to  the  defective  title,  such 
acts  are  an  acceptance  of  such  defective  title  in  lieu  of  the  one  his  con- 
tract secured  to  him." 

The  court  in  Matheny  v.  Stewart^  stated  that  when  a  conveyance  of 
real  estate  becomes  complete  the  parties  make  and  accept  the  convey- 
ance therein  as  measuring  the  liability  on  the  part  of  the  grantor  and  the 
compensation  awarded  the  grantee  in  case  of  breach,  and  that  the  contract 
becomes  merged  in  the  deed  and  the  remedy  for  losses  when  sought  in  its 
covenants  must  be  confined  to  such  as  they  give.  Inasmuch  as  the  action 
in  this  case  was  one  for  breach  of  a  covenant  contained  in  the  deed,  it 
cannot  be  regarded  as  an  authority  for  the  proposition  involved  in  Barger 
V.  Healy, 

In  Wheeler  v.  BaW  there  was  an  unequivocal  acceptance  of  the  deed 
tendered  to  the  purchaser  and  there  was  nothing  in  the  case  to  indicate 
that  the  deed  tendered  was  not  in  full  compliance  of  the  contract  It  is 
in  fact  suggested  by  the  court  that  the  plaintiff  might  successfully  bring 
an  action  on  the  covenant  in  the  deed. 

The  Kansas  City  Court  of  Appeals  in  Wilson  v.  Wilson*  refused  to 
apply  the  rule  of  merger  to  the  facts  in  the  case  before  it  But  Johnston, 
J.,  said:  **The  acceptance  of  the  deed  completes  the  execution  of  the 
contract,  and,  save  in  excepted  cases  the  accepted  deed  is  the  final  con- 
clusive evidence  of  the  real  contract  made  by  the  parties,  and  all  prior 
verbal  or  written  agreements  are  extinguished  by  it,  not  however  on  ac- 
count of  any  peculiar  sanctity  inhering  in  a  deed,  but  because  it  is  the 
last  written  expression  of  their  agreement  made  by  the  parties."  Such  a 

5.  (1848)  12  Mo.  137.  8.    (1906)  115  Mo.  App.  641,  92  S.  W. 

6.  (1891)  108  Mo.  73.  17  S.  W.  1014.  145. 

7.  (1887)  26  Mo.  App.  443. 
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view  results,  it  seems,  from  a  confusion  of  the  contract  itself  with  the 
performance  of  the  contract  by  one  of  the  parties.  In  Smyth  v.  Boroff? 
there  was  an  acceptance  of  a  general  warranty  deed.  It  was  held  that 
after  such  acceptance  the  plaintiff  could  not  recover  for  a  breach  of  a 
stipulation  in  the  contract  to  convey  by  good  and  proper  conveyance. 
Inasmuch  as  the  plaintiff  received  a  general  warranty  deed,  a  good  and 
proper  conveyance,  it  is  difi^cult  to  see  where  there  was  any  breach  of  the 
stipulation.  In  a  very  recent  case^®  the  Kansas  City  Court  of  Appeals  held 
that  the  plaintiff,  after  accepting  a  warranty  deed  from  a  third  person  in 
lieu  of  one  from  the  vendor,  and  after  acknowledging  in  writing  that  he 
accepted  such  deed  as  performance  of  the  vendor's  contract,  could  not  re- 
cover on  the  contract  in  an  action  against  the  vendor. 

All  of  the  Missouri  cases  cited  above  with  the  exception  of  Frishie  v. 
Scott  were  cited  by  the  Supreme  Court  in  arriving  at  the  result  in  the 
case  under  discussion.  An  analysis  of  these  cases  seems  to  reveal  the 
absence  of  factors  present  in  Barger  v.  Healy,  In  none  of  those  cases 
did  the  purchaser  by  any  acts  or  statements  indicate  any  objection  to  the 
performance  tendered  by  the  vendor ;  yet  in  one  case,ii  even  though  there 
was  no  object-on  made  by  the  vendee,  the  court  put  the  burden  of  showing 
a  waiver  in  fact  on  the  vendor. 

Two  cases  squarely  in  point  from  other  jurisdictions  are  Bull  v.  Wil- 
lard^^  and  Porter  v.  Cook,^^  In  both  cases  there  was  an  acceptance  by  the 
purchaser  of  deeds  inferior  to  the  ones  called  for  by  the  contract,  an 
acceptance  under  protest.  In  the  former  it  was  held  by  the  Supreme  Court 
of  New  York  that  an  acceptance  of  a  deed,  even  though  under  protest, 
as  a  matter  of  law,  precluded  the  purchaser  from  insisting  on  a  further 
compliance.  The  Wisconsin  court  in  Porter  v.  Cook,  supra,  admits  the 
possibiHty  of  a  situation  in  which  the  vendor  might  have  given  the  deed 
and  the  purchaser  accepted  it  with  the  understanding  that  it  was  given 
and  accepted  subject  to  the  adjustment  of  the  disputed  rights.  In  such 
a  case  the  court  indicated  that  the  presence  or  absence  of  a  waiver  of  the 
performance  required  by  the  contract  would  be  a  question  of  fact  The 
court  construed  the  tender  of  the  deed  by  the  vendor  as  an  offer  which 
had  to  be  accepted  like  any  contractual  offer,  unconditionally.  Such  a  con- 
struction of  an  attempted  or  partial  performance  of  a  contract  as  an  offer 
seems  open  to  criticism. 

There  are  numerous  authorities  which  support  the  general  proposi- 
Uon  that  the  contract  to  convey  is  merged  in  a  subsequenUy  accepted  con- 
veyance." Upon  analysis  these  decisions  will  be  found  to  have  dealt  with 


9     (1911)   156  Mo.  App.  18,  135  S.         12.    (1850)  9  Barb.  641. 

,!rt,  I  sir'' « "  s 
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situations  in  which  the  purchaser's  acceptance  was  clean-cut  and  unam- 
biguous. 

In  Slocum  v.  Bracy,^^  cited  by  Woodson,  J.,  in  the  principal  case,  the 
actual  decision  was  to  the  eflFect  that  the  evidence  conclusively  showed  an 
acceptance  by  the  purchaser.  But  the  language  of  the  opinion  indicates 
that  the  court  was  basing  its  decision  upon  the  fact  that  the  purchaser 
had,  as  a  matter  of  fact,  waived  the  performance  required  by  the  contract. 
The  court  points  out  a  very  clear  distinction  between  merely  accepting  the 
instrument  as  a  conveyance  and  accepting  it  as  performance  of  a  con- 
tract. That  the  situation,  conduct  and  intentions  of  the  parties  at  the 
time  the  deed  is  accepted,  are  all  factors  to  be  weighed  in  determining  the 
existence  of  a  waiver,  is  the  rule  formulated  in  Kansas.^* 

In  a  Massachusetts  case^^  the  defendant  contended  that  the  plaintiff  by 
accepting  a  deed  without  objection  had  waived  his  right  to  the  deed  called 
for  by  the  contract.  Said  the  court :  **Wc  think  that  a  waiver  is  not  con- 
clusively shown  as  a  matter  of  law.  It  is  to  be  noted  that  the  waiver  set 
up  is  not  of  a  condition  precedent,  or  of  the  time  or  place  of  the  per- 
formance of  a  contract.  If  it  can  be  called  a  waiver  at  all  it  is  a  waiver 
of  the  right  to  require  the  conveyance  of  all  the  estate  which  the  defend- 
ant had  agreed  to  convey.  It  is  true  that  the  plaintiff  took  the  deed  with 
the  knowledge  that  it  did  not  convey  all  that  he  was  entitled  to  receive, 
but  whether  he  took  it  as  a  full  and  satisfactory  performance  of  the  con- 
tract, or  as  only  partial  performance  reserving  the  right  to  insist  upon 
damages  as  to  the  part  not  performed,  was  a  question  of  intention ;  and 
the  burden^^  of  showing  the  waiver  was  on  the  defendant."  ^» 


93  Pac  475;  Brewer  v.  Mueller  (1912) 
354  III.,  315,  98  N.  E.  548;  Buex  v.  Hop- 
kins (1912)  50  Ind.  App.  316,  98  N.  E. 
307;  Creekmore  v.  BryMt  (1914)  158 
Ky.  166,  164  S.  W.  337;  Lowson  v.  Mul- 
Imix  (1906)  104  Md.  156,  64  Atl.  938; 
Clifton  V.  Jackson  (1889)  74  Mich.  183. 
41  N.  W.  891;  Re  Brown's  Estate  (1914) 
126  Minn.  359,  148  N.  W.  121;  Mat- 
thews V.  Emdin  (1915)  93  AU.  881  (N. 
J.);  Norment  v.  Turley  (1918)  174  P»c. 
P99  (N.  M.);  Cathedral  Court  Co.  v. 
Sun  Construction  Co.  (1911)  72  Mite 
Jlep.  408,  130  N.  Y.  S.  154;  Parrant  v. 
Troutman  (1914)  42  Okl.  418,  141  Pac 
776;  ManUy  v.  Noblitt  (1915)  180  S.  W. 
1154  (Tex.);  Knight  v.  Southern  Pac. 
(1918)  172  Pac.  689  (Uuh);  Investment 
Co.  V.  Foundry  (1910)  59  Warii.  601. 
110  Pac.  417;  fVilliam  James  Sons  Co. 
V.  Hutchinson  (1916)  79  W.  Va.  389,  90 
S.    W.    1047;    Oliver   Refining    Co.  v. 


Portsmouth  OU  Refining  Co.  (1909)  109 
Va.  513,  64  S.  E.  56. 

15.  (1893)  55  Minn.  249,  56  N.  W. 
826. 

16.  Loftus  V.  Reed  (1910)  82  Kan. 
485,  108  Pac.  850.  See  note  to  this 
caM  in  31  L.  R.  A.  (N.  S.)  457. 

17.  Sessa  v.  Arthmr  (1903)  183  MaM. 
230.  60  N.  E.  804. 

18.  At  to  prettimptiont  arising  from 
the  acceptance  of  a  deed  and  burden  of 
proof  tee  Slocum  v.  Bracy,  note  15.  »q- 
pra.  and  Houghtaling  v.  Lewis,  10  Johnt. 
297,  (N.  Y.),  alto  note  in  31  L.  R.  A. 
(N.  S.)  457. 

19.  See  also:  White  v.  Murray 
(1914)  218  Fed.  933  (D.  C);  Thordson 
V.  Kruse  (1915)  173  Iowa  268,  155  N.  W. 
334;  Taylor  v.  RaUway  Co.  (1911)  27  S. 
D.  528,  132  N.  W.  152;  Davis  v.  Lee 
(1909)  52  Wash.  330,  100  Pac.  752. 
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Barger  v.  Healy,  the  principal  case,  involved  the  right  of  the  prom- 
isee of  a  contract  to  convey  to  accept  a  partial  performance  and  reserve 
a  right  to  insist  upon  a  complete  performance.  The  existence  of  such 
right  should  be  determined,  it  is  believed,  independently  of  any  fiction— 
and  the  term  merger  seems  nothing  more  than  a  legal  fiction — ^which  be- 
clouds the  real  issue  presented.  It  is  the  well  settled  rule  of  law  in  this 
state  that  before  a  waiver  will  arise  there  must  be  the  intent  to  waive.*® 
The  trial  court  by  its  finding  for  the  plaintiff  must  have  found  that  as  a 
matter  of  fact  the  plaintiff  did  not  accept  the  quit-claim  deeds  as  full  and 
satisfactory  performance  of  the  defendant's  obligation  under  the  con- 
tract. Under  the  holding  and  language  of  Minor  v.  Edwards  the  Supreme 
Court,  it  is  submitted,  might  have  reached  what  seems  a  more  desirable 
result  than  that  attained  under  the  theory  of  the  merger  of  contract  in 
the  conveyance  as  a  matter  of  law.  The  court  should  not  be  zealous  in 
its  protection  of  one  who  in  violating  his  contract  may  say  to  the  other 
party  to  the  contract,  **you  take  what  I  want  to  give,  or  nothing."  If  the 
performance  called  for  by  the  defendant's  contract  involved  the  trans- 
fer of  something  other  than  a  deed,  as  for  example,  a  chattel,  it  is  not 
believed  that  the  court  would  have  been  concerned  with  the  question  of 
merger.  The  fact  that  a  written  solemn  instrument  is  the  means  by  which 
title  is  to  be  transferred  should  not  affect  the  solution  of  what  seems  the 
real  problem  involved,  to-wit:  The  waiver  by  the  purchaser  of  his  right 
to  the  performance  for  which  he  contracted.*^ 

Sam  H.  Liber  man." 

Kansas  City,  Mo. 


Appkai,  and  Error— Remand— Limitation  New  Triai,.  Schroeder 
V.  Edwards  et  a/.i — ^Has  an  appellate  court  the  power  to  remand  a  case 
for  a  new  trial  upon  a  single  issue,*  leaving  the  verdict  upon  the  remain- 
ing issue  to  stand? 

It  has  been  said  that  this  power  did  not  exist  at  common  law.* 


20.  Burkt  V.  Murphy  (1918)  275  Mo. 
397  1.  c  411,  205  S.  W.  32;  Hays  v. 
Manning  (1914)  263  Mo.  1.  172  S.  W. 
897. 

21.  Under  the  ruling  of  the  principal 
case  the  plaintiff  it  evidently  without 
remedy  at  law  as  well  as  in  equity;  this 
note  has  not  dealt  with  any  possible  dis- 
tinction between  an  action  for  specific 
performance  and  one  for  damages  for 
breach  of  contract 

22.  Mr.  Liberman  is  a  graduate  of  the 
School  of  Law,  University  of  Missouri, 


and  a  member  of  the  Kansas  City,  Mis- 
souri, Bar. — Ed. 

1.  (1918)  205  S.  W.  47. 

2.  Issue  is  here  used  in  the  sense  of 
an  issue  of  fact,  arising  generally  in  a 
single  count,  and  not  in  the  sense  of 
separate  count  The  loose  use  of  the 
term  has  caused  some  confusion  in  the 
cases.  LttvelU  v.  Corrignio  (1895)  33 
N.  Y.  Supp.  1.  c.  380. 

3.  33  Harvard  Law  Review  249; 
Parktr  v.  Godin  (1729)  2  Str.  813. 
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Smith,  C.  J.,  in  Yaioo  &  M.  V.  R.  Co.  v.  Scott,*  after  a  careful  examina- 
tion  of  the  English  authorities,  reports  no  case  allowing  a  partial  new 
trial  prior  to  1700.  However,  the  objection  that  the  verdict  was  indivisi- 
ble seems  to  have  been  overcome  in  later  English  cases,^  and  that  pro^ 
cedure  has  been  allowed.  The  question  has  been  definitely  settled  in  Eng- 
land by  a  rule  of  court:  "A  new  trial  may  be  ordered  on  any  question 
without  interfering  with  the  finding  or  decision  upon  any  other  question."  * 
In  this  country,  by  the  weight  of  authority,  a  new  trial  of  a  single 
issue  may  be  granted. This  in  some  jurisdictions  has  been  by  statute 
in  others  it  has  been  thru  court  decisions.*  In  the  leading  case  of  Lisbon 
V.  Lyman,^^  Doe,  J.,  justified  this  innovation  on  the  ground  that  the  ap- 
pellant is  entitled,  not  to  a  new  trial  but  to  a  correction  of  the  error.  The 
correction  is  the  end,  the  new  trial  is  the  means,  and  if  the  error  was 
such  that  it  could  be  corrected  without  prejudice  by  the  retrial  of  a  single 
issue,  leaving  intact  those  properly  adjudicated,  he  deemed  it  just  and 
expedient  to  do  so. 

The  basis  of  the  contrary  rule  is  expressed  in  Cemey  v.  Paston  &  G. 
Co.^^  where,  after  refusing  a  new  trial  on  the  single  issue  of  damages 

and  commenting  on  the  above  case,  the  court  said :   "  until 

the  nature  of  the  trial  by  jury  is  modified,  and  the  character  of  their  ver- 
dict is  essentially  altered,  we  doubt  the  benefident  effect  of  any  attempt 
of  the  courts  to  by  construction  change  the  law  so  as  to  split  the  verdict 
of  the  jury  into  component  parts,  and  try  the  several  issues  by  different 
juries."  In  short,  the  argument  is  that  the  amount  of  damages  may  be 
the  result  of  a  compromise  between  the  jurors  who  favored  larger  dam- 
ages and  those  who  desired  a  verdict  for  the  defendant.^*  This  reasoning 
has  been  extended  to  issues  other  than  damages,  the  emphasis  being  laid 
on  the  "omnibus"  character  of  the  verdict 

The  point  at  variance  between  the  opposed  decisions  is  whether  a  sin- 
gle issue  may  be  separated  without  prejudice  for  retrial.  The  technical 
objections  of  the  English  common  law  judges  should  have  no  force  in 
this  country,** 

Missouri  courts  when  there  are  several  counts  have  frequently  re- 
versed the  judgment  and  remanded  a  cause  for  a  retrial  on  a  single 


4.  (1915)  108  Miss.  871,  67  So.  491, 
L.  R.  A.  1915  E.  239. 

5.  ThaiwUts  v.  Swoinshury  (1831)  7 
Bin^.  437;    Ymo  h  M.  V.  R.  Co. 
Scott,  supra,  and  cases  there  cited. 

6.  The  Animal  Practice  (1915)  p.  713. 

7.  L.  R.  A.  1915  E.  240  and  authori- 
ties there  collected.    4  C  J.  p.  1194. 

8.  G9U  Code,  1895,  Sec.  5498.  Mass. 
Gen.  St.  c.  112,  Sec.  11,  2  Rct.  Laws 
c.  156,  Sec  11.  U.  S.  Rev.  St  Sec.  701, 
4  Fed.  St.  Ann.  458. 


9.  In  Hill  V.  Am.  Surety  Co.  (1900) 
107  Wis.  34,  the  court  seems  uncertain 
whether  this  can  be  attributed  to  a  con- 
stitutional devolution  of  appellate  juris- 
diction, or  to  the  general  supenrising 
control  of  superior  over  inferior  courts. 

10.  (1870)  49  N.  H.  553,  1.  c  600. 

11.  (1908)  83  Neb.  88,  119  N.  W.  14. 

12.  See  Simmons  v.  Pish  (1912)  210 
Mass.  563,  97  N.  E.  102. 

13.  h.  R.  A.  1915E.  247. 


Digitized  by 


40  Law  Series  19,  Missouri  Bulletin 


count,  where  the  error  affected  that  count  alone,  leaving  the  judgment  as 
to  other  counts  to  stand.^^  Similarly  a  judgment  has  been  affirmed  as  to 
one  defendant  and  reversed  as  to  another.^ ^  This  does  not  appear  anom- 
alous or  radical  in  view  of  the  statute^*  which  allows  the  trial  court,  in  its 
discretion,  to  order  separate  trial  of  different  causes  of  action  united  in 
the  same  petition.*^ 

The  case  of  Schroeder  v.  Edwards,^^  was  an  attempt  by  creditors  of 
an  Illinois  corporation  to  subject  amounts  unpaid  on  capital  stock  to 
their  claims.  Their  judgments  against  the  corporation  were  obtained  in 
the  State  of  Illinois  by  confession,  the  clerk  entering  the  judgments  dur- 
ing vacation.  No  proof  of  a  statute  authorizing  this  was  made  and  the 
case  was  remanded  for  a  trial  upon  this  issue  or  question  alone.  At  the 
second  trial  the  appellant  sought  to  introduce  evidence  upon  other  issues 
but  he  was  denied  this  privilege.  After  a  second  appeal  division  num- 
ber two  of  the  Supreme  Court  through  Roy,  C.,i»  said  that  the  Supreme 
Court  had  "undoubted  right"  to  limit  a  new  trial  to  a  single  issue.  This 
was  an  equity  case  in  one  count  and  the  issue  was  one  of  fact  decisive  of 
the  whole  cause. 

Two  cases,  McLure  v.  Bank  of  Commerce*^  and  Butler  Co,  v.  Boat- 
men's Bank,^^  were  cited  by  Roy,  C.  Butler  Co.  v.  Boatmen's  Bank  was 
twice  before  the  Supreme  Court.**  A  comparison  of  the  decision  upon 
the  first  appeal  with  the  decision  upon  the  second  appeal  discloses  that 
the  court  did  not  hold  that  there  may  be  a  new  trial  as  to  a  single  issue. 
The  McLure  case,  supra,  was  in  point. 

The  Supreme  Court  in  Third  National  Bank  v.  Owens,^*  in  reversing 
the  judgment  and  remanding  the  cause  for  an  error  of  the  trial  court  in 
striking  out  the  defense  of  fraud,  confined  the  next  trial  to  that  issue 


14.  Willis  A.  Roberts  v.  Central  Lead 
Co.  (1902)  95  Mo.  A.  581.  69  S.  W.  630; 
Sparks  v.  Dispatch  Transfer  Co.  (1891) 
104  Mo.  1.  c  548,  15  S.  W.  417. 

15.  fVestcott  V.  Bridwell  (1867)  40 
Mo.  147,  1.  c.  148. 

16.  Sec.  1971  R.  S.  Mo.  1909: 
"Where  there  are  several  catiset  of  ac- 
tion tmited  in  a  petition,  or  where  there 
are  aereral  issues^  and  the  court  shall 
be  of  the  opinion  that  all  or  any  of 
them  should  be  tried  separately  by  the 
court  or  jury,  it  may,  on  the  applica- 
tion of  either  party,  direct  separate  trials^ 
which  may  be  had  at  the  same  or  at 
different  terms  of  the  court,  as  circum- 
stances may  require.  In  all  cases  where 
there  are  separate  causes  of  action  united 
as  aforesaid,  the  court  shall  award  sep- 
arate costs  against  the  unsuccessful  i>ar- 


ty,  unless  for  good  cause  it  shall  other- 
wise order.  The  judgment  upon  each 
separate  finding  shall  await  the  trial  of 
all  the  issues." 

17.  Note  that  the  statute  reads  "ser- 
eral  causes  of  action  united  in  a  peti- 
tion, or  where  there  are  sereral  issues." 
But  it  would  appear  from  Needles  Y. 
Burk  (1889)  98  Mo.  1.  c.  476,  that  issues 
has  been  considered  as  synonymous  with 
cause  of  action. 

18.  (1916)  267  Mo.  459.  184  S.  W. 
108. 

19.  (1918)  205  S.  W.  47. 

20.  (1913)  252  Mo.  510,  160  S.  W. 
1005. 

21.  (1901)  165  Mo.  456,  65  S.  W.  715. 

22.  (1897)   143  Mo.  13. 

23.  (1890)  101  Mo.  558,  1.  c.  585,  14 
S.  W.  632. 
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alone.  The  suit  was  one  against  sureties  on  a  bankteller's  bond  and  a 
referee  had  made  a  finding  of  the  facts. 

In  Chandler  v.  R.  R.^*  the  judgment  was  reversed  on  the  ground  that 
the  ¥ddow  of  the  deceased  had  not  established  her  right  under  the  statute 
to  sue.  Lamm,  J.,  in  refusing  to  confine  the  subsequent  trial  to  that  issue 
alone,  said:  "In  equity  where  the  issues  rest  with  the  chancellor,  and  a 
jury  fills  no  office  of  substance,  the  course  is  sensible  where  occasion  de- 
mands  but  in  a  case  at  law  triable  to  a  jury,  to  send  the 

case  below  on  one  question  of  fact  to  be  tried  out  before  another  jur>, 
leaving  other  issues  of  fact  foreclosed  by  a  former  verdict,  is  contrary  to 
our  statutory  scheme  for  jury  trials.  ..."  No  authorities  are  cited 
for  the  latter  proposition. 

This  decision  denying  the  practice  in  actions  at  law  because  contrary 
to  the  statutory  scheme  of  jury  trials  is  reconcilable  with  Third  National 
Bank  v.  Owens,  supra.  There  the  facts  were  found  by  a  referee.**  An- 
other trial  upon  a  single  point,  had  been  granted  in  several  prior  equity 
cases.** 

However,  in  1894  the  St.  Louis  Court  of  Appeals  in  an  action  against 
the  sureties  on  a  builder's  bond,  granted  a  new  trial  as  to  the  sole  issue 
whether  when  they  signed  the  bond  the  sureties  knew  that  it  referred  to 
the  contract  in  question.*^ 

The  reasoning  of  Lamm,  J.,  is  similar  to  that  of  the  Nebraska  court 
in  Cerney  v.  Paxton  &  G.  Co.,  supra,  eg.,  due  to  the  "omnibus"  character 
of  a  jury's  verdict  the  single  issue  could  not  be  retried  without  prejudice. 
The  decision  in  the  Chandler  case,  supra,  is  of  binding  force  only  as  to 
the  facts  in  that  case.  It  must  be  confessed,  however,  that  it  was  entirely 
practicable  to  retry  that  case  on  the  single  issue  in  question,  viz. :  wheth- 
er there  were  minor  children  in  whom  the  cause  of  action  rested. 

It  would  seem  that  in  accord  with  the  weight  of  authority  the  Su- 
preme Court  should  even  in  an  action  at  law,  limit  the  subsequent  trial 
to  a  single  issue,  whenever  it  appeared  that  it  was  practicable  to  do  so. 
It  is  a  somewhat  chimerical  fear  that  no  issue  may  be  separated  without 
prejudice.  In  the  words  of  Doc,  J.,  it  is  to  be  remembered  that  the  ap- 
pellee has  rights  as  well  as  the  appellant  In  no  case  found  has  a  distinc- 
tion been  taken  between  the  right  of  an  appellate  and  trial  court  to  exer- 
cise this  power.*' 


24.  (1913)  251  Mo.  592,  1.  c.  602,  158 
S.  W.  35. 

25.  Hill  V.  American  Surety  Co. 
(1900)  107  Wii.,  1.  c.  34,  82  N.  W.  691. 
Wisconsin  seems  to  draw  a  similar  dis- 
tinction between  actions  in  law  and  in 
equity,  baaing  it  upon  the  inability  of  the 
appellate  court  to  decide  questions  of 
fact  in  the  former  case. 


26.  Leeper  v.  Taylor  (1892)  111  Mo. 
I.  c,  326,  19  S.  W.  955;  MeLure  v.  AT*- 
tional  Bank  of  Commerce  (1913)  252  Mo. 
510,  1.  c.  524,  160  S.  W.  1005;  Chouteau 
V.  Allen  (1879)  70  Mo.  290  1.  c.  344. 

27.  Oberbeck  v.  Mayer  (1894)  59  Mo. 
App.  1.  c.  298. 

28.  L.  R.  A.  1915E,  258  and  authori- 
ties there  collected. 
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It  -9  submitted  that  within  the  sound  discretion  of  the  court  the  pow- 
er in  legal  or  equitable  actions  to  direct  the  retrial  of  a  single  issue,  with- 
out disturbing  iJiose  properly  tried,  is  a  salutary  one,  saving  time,  money^ 
and  needless  litigation,  and  should  be  encouraged 

J.  A.  W. 

Justices  o*  the  Peace— Sufmciency  ot  Appeai,  Notice  From  Justice 
CovRT— Davenport  Vinegar  &  Pickling  Works  v.  Shelley,^ — On  October 
26.  1909,  judgment  for  $203.90  was  obtained  before  a  justice  of  the  peace 
in  St  Louis.  The  defendant  filed  a  counter-claim  on  the  day  of  the  trial 
and  judgment  on  the  counter-claim  was  for  plaintiff. 

A  notice  of  appeal  was  served  on  plaintiff's  attorneys  who  signed  an 
acknowledgment  of  "due  and  timely  service  of  within  notice." 

The  notice  set  out  the  date  of  judgment  as  Oct  21,  instead  of  Oct 
26,  the  amount  as  $203.62  instead  of  $203.90  and  omitted  any  mention  of 
the  counter-claim. 

Plaintiff's  attorneys  appeared  in  the  circuit  court  "for  the  purpose  of 
the  motion  only"  and  moved  to  affirm  the  judgment  on  the  ground  that 
appellant  failed  to  serve  appellee  with  notice  of  appeal  as  required  by 
section  4074  R.  S.  Mo.  1899,  referring  in  the  motion  to  the  "so-called  no- 
tice" mentioned  above  and  setting  it  out  in  full. 

After  various  vicissitudes  the  case  was  finally  certified  to  the  Supreme 
Court  by  Allen,  J.,  dissenting  from  the  opinion  of  the  St  Louis  Court  of 
Appeals  affirming  the  judgment  for  want  of  a  proper  notice  of  appeal. 

The  Supreme  Court,  speaking  thru  White,  C,  applied  a  rule  of  l«beral 
construction  to  section  7582  R.  S.  Mo.  1909*  (which  is  section  4074  R.  S. 
Mo.  1899)  and  held  the  notice  sufficient  The  court,  in  its  opinion,  men- 
tioned the  fact  that  the  attorneys  for  plaintiff  in  effect  admitted,  by  their 
inclusion  of  the  "so-called  notice"  in  their  motion  to  affirm,  that  notice 
was  served  in  and  referred  to  the  particular  case. 

The  opinion  noticed  many  of  the  opinions  of  the  courts  of  appeals  in 
which  a  rule  of  strict  construction  had  been  applied.  But  that  attitude 
had  not  always  been  present,  and  thus  a  lack  of  certainty  as  to  what  con- 
stitutes notice  was  evident  and  possibly  this  was  reflected  by  the  delay  in 
the  disposition  of  the  case  in  the  circuit  court. 


1.  (1920)  217  S.  W.  267. 

2.  Sec  7582  R.  S.  Mo.  1909,  reading 
"If  the  appeal  be  not  allowed  on  the 
•ame  day  on  which  the  judgment  is  ren- 
dered, the  appellaAt  shall  serve  the  ap- 
pellee,  at  least  ten  days  before  the  first 
day  of  the  term  at  which  the  cause  is  to 
be  determined,  with  a  notice  in  writing 
stating  the  fact  that  an  appeal  has  been 
taken  from  the  judgment  therein  speci- 


fied. The  notice  may  be  served  in  like 
manner  as  on  original  writ  or  sammont^ 
or  by  delivering  a  copy  of  the  same  t«> 
appellee  by  any  person  competent  to  be 
sworn  as  a  witness,  or  if  appellee  shall 
have  appeared  to  the  suit  before  the  jus- 
tice, either  by  agent  or  attorney,  said 
notice  may  be  served  on  said  agent  or  at- 
torney;  (R.  S.  1899,  sec 

4074)." 
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Where  the  judgment  was  against  two  persons  and  the  notice  of  ap- 
peal named  but  one  of  them,  following  his  name  with  "et  al/'  it  had  been 
held  insufficient'  And  where  default  judgment  was  obtained  against  J. 
J.  Taylor  and  the  notice  of  appeal  was  in  the  name  of  C.  C.  Taylor,  it 
had  also  been  held  insufficient^  The  same  was  true  of  one  signed  J. 
Henry  Baer  when  judgment  recited  that  it  was  rendered  against  Henry 
Baer.»  But  notice  of  appeal  to  plaintiff  as  "J.  W.  Teasdale"  when  judg- 
ment was  rendered  for  "J.  W.  Teasdale  and  Co.,  a  corporation"  had  been 
held  sufficient*  Where  there  is  error  in  stating  in  the  notice  the  date  the 
judgment  was  rendered,  it  has  been  held  both  sufficient^  and  insufficient 
notice.'  But  an  omission  to  state  any  date,  the  notice  otherwise  being 
complete,  did  not  make  the  notice  insufficient' 

As  said  by  White,  C,  in  his  opinion,  most  of  the  decisions  giving  a 
strict  construction  claim  support  from  TijSfin  v.  MUlmgton.^^  Appellant 
Tiffin  in  that  case  was  a  garnishee  against  whom  judgment  was  rendered 
by  a  justice  of  the  peace.  As  defendant  he  had  notice  of  appeal  served 
on  respondent  by  having  the  notice  read  to  the  latter  by  a  deputy  con- 
stable. The  statute!^  provided  for  notice  in  writing  to  appellee  and  the 
court  held  that  reading  the  notice  to  appellee  was  not  sufficient,  citing  "a 
late  case  decided  at  Fayette"  i'  as  a  former  direct  ruling.  The  court  also 
said  that  had  the  notice  been  given  in  writing,  it  would  not  have  been 
good  as  "it  is  obviously  a  notice  which  does  not  describe  the  cause,  and 
belongs  properly  to  some  other  suit  between  the  parties." 

It  is  submitted  that  that  dictum  is  not  a  proper  basis  for  the  strict- 
ness in  construing  the  statute  on  this  subject,  as  shown  in  the  cases  re- 
ferred to  and  that  the  Supreme  Court  has  done  an  excellent  thing  in  hold- 
ing that  a  notice  which  notifies  is  sufficient  and  that  extrinsic  facts  may 
be  considered  to  discover  whether  the  notice  of  appeal  was  actual  notice 
that  an  appeal  had  been  taken  from  the  judgment  in  question. 


3.  State  V.  Hammond  (1902)  92  Mo. 
App.  231. 

4.  MicGinnis  etc.  Hdw.  Co.  Taylor 
(1886)  22  Mo.  App.  513. 

5.  Stono  Y.  Ba#r  (1900)  82  Mo.  App. 
399. 

6.  Ttasdait  v.  American  Fruit,  etc. 
Co.  (1906)  120  Mo.  App.  584.  97  S.  W. 
655. 

7.  Collier  Langan,  etc.  Co.  (1907) 
128  Mo.  App.  113,  106  S.  W.  593. 

8.  Hammond  v.  Kroff  (1889)  36  Mo. 
App.  118;  Cooper  v.  Northern  etc.  Co. 
(1906)  117  Mo.  App.  423.  93  S.  W.  871; 
Clay  Twmer  (1909)  135  Mo.  App.  596. 
116  S.  W.  480. 

9.  HoUchen  Coal  Co.  Missowri  etc. 
Ry.  Co.  (1892)  48  Mo.  App.  587;  Mnn- 


roe  V.  Harrington  (1902)  99  Mo.  App. 
288.  73  S.  W.  221. 

10.  (1834)  3  Mo.  419.  The  notice 
read  at  follows:  "Mr.  Jeremiah  Milling- 
ton  take  notice  that  I  have  taken  an  ap- 
peal to  the  next  term  of  the  Circuit  of 
St.  Louis  County,  from  a  judgment  ren- 
dered against  me  bj  Patrick  Walsh  in  a 
suit  wherein  jou  was  plaintiff  and  /  was 
defendant  Clayton  Tiffin.  Not.  12.  1832." 
(Italics  ours.  Ed.) 

11.  p.  481  Rev.  Code.  1825. 

12.  Probably  Newberry  v.  Melton 
(1832)  3  Mo.  121,  a  case  in  the  Fayette 
district,  one  and  one  half  years  before, 
decided  exactly  on  that  point  by  the  same 
judge,  Hon.  Robert  Wash. 
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This  is  the  position  taken  in  several  other  states^*  having  like  statute  > 
and  would  seem  to  be  much  the  better  position  in  view  of  the  professed 
simplicity  of  the  procedure  before  justices  of  the  peace  and  the  desirabil- 
ity of  keeping  matters  of  practice  as  simple  as  is  possible. 

B.  W. 

Garnishment— Bona  Fioe  Ckcditor  as  Garnishee.  Leonard  et  al  v. 
Martin,  Shannon  County  Bank  et  al,  Garnishees.^— The  Shannon  County 
Bank  had  a  bona  fide  debt  due  it  from  Martin.  An  agent  of  the  Bank 
induced  Martin  to  purchase  cattle  from  the  plaintiffs  giving  in  payment 
checks  on  the  Shannon  County  Bank  in  which  Martin  had  no  deposit 
The  same  agent  also  assisted  Martin  in  selling  the  cattle  and  the  proceeds 
of  the  sale  were  turned  over  to  the  bank  and  applied  on  the  payment  of 
Martin's  debt  to  the  bank.  The  worthless  checks  given  in  payment  for 
the  cattle  were  not  honored  and  plaintiffs  brought  an  action  against  Mar- 
tin for  the  purchase  price. 

An  attachment  was  issued  against  the  property  of  Martin  and  the 
bank  was  garnished.  In  answer  to  interrogatories  the  garnishee  denied 
having  any  property  of  Martin  or  being  indebted  to  him  for  any  sum 
whatever.  The  trial  court  decided  that  the  issue  between  plaintiffs  and 
the  bank  could  not  be  tried  in  a  garnishment  proceeding.  The  Springfield 
Court  of  Appeals*  and  the  Supreme  Court  reversed  the  judgment  and  re- 
manded the  cause  for  a  new  trial,  holding  that  the  bank  was  subject  to 
garnishment. 

The  Supreme  Court  adopted  the  decision  of  the  Court  of  Appeals 
which  relied  on  National  Tube  Works  Co,  v.  Machine  Co.,^  Kurtz  v.  Troll,* 
and  Aull  v.  Gajfin^  for  the  principle  that  "the  law  wil'  not  permit  a  cred- 
itor to  hold  that  which  he  has  applied  on  his  bona  fide  indebtedness  where 
it  has  been  procured  thru  a  fraud  practiced  by  such  creditor  and  the 
debtor  on  the  other  creditors."  In  Aull  v.  Gaffin,  supra,  the  conveyance 
involved  was  from  a  husband  to  his  wife  to  whom  the  court  held  he  owed 
no  debts.  In  Kurtz  v.  Trolly  supra,  the  conveyance  in  question  was  to  a 
voluntary  purchaser  with  knowledge  that  the  debtor  intended  to  defraud 


13.  Burrows  v.  Norton  (1874)  2  Htin. 
(N.  Y.)  55;  Friemark  v.  Rosenkraus 
(1892)  81  Wi«.  359.  51  N.  W.  557;  NoaU 
V.  Halonen  (1893)  84  Wis.  402,  34  N.  W. 
729;  HUU  v.  Mills  (1861)  13  Wis.  '625; 
Hender  v.  Ring  (1895)  90  Wis.  358.  63 
N.  W.  282;  CawUs  v.  NeUlavilU  (1909) 
37  Wis.  384,  119  N.  W.  91;  Kirkpotrick 
V.  Dakota  Central  Ry.  Co.  (1887)  4  Dak. 
481.  33  N.  W.  103;  Haag  v.  Burns  (1908) 
22  S.  D.  51,  115  N.  W.  104;  State  ex  ret 
V.  Superior  Ct.  of  Spokane  County,  et  al 


(1893)  7  Wash.  223.  34  Pac.  922;  Rui- 
ledge  v.  Superior  Ct,  (1885)  65  Cal.  85. 
7  Pac.  144.  Contra,  State  ex  rel  v.  Dis- 
trict Court  et  al  (1910)  41  Mont.  100, 
108  Pac  580. 

1.  (1919)  214  S.  W.  968. 

2.  (1915)  192  Mo.  App.  350.  180  S. 
W.  1014. 

3.  (1893)  118  Mo.  365,  22  S.  W.  947. 

4.  (1903)  175  Mo.  506,  75  S.  W.  386. 

5.  (1911)  234  Mo.  171,  136  S.  W.  343. 
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his  creditors.  In  National  Tube  Works  Co.  v.  Machine  Co.,  supra,  the 
conveyance  was  to  a  creditor  who  accepted  assets  of  a  corporation  in 
payment  of  debts  due  him  by  the  corporation,  and  also  in  payment  of 
debts  due  him  by  an  officer  of  the  corporation  as  an  individual.  Conced- 
ing that  any  principle  of  law  deducible  from  those  cases  would  apply  to 
a  case  where  a  creditor  accepts  only  the  amount  of  his  just  debt,  it  does 
not  follow  that  because  a  creditor  will  not  be  permitted  to  hold  that  which 
he  procures  by  a  fraud  practiced  by  himself  and  his  debtor  upon  other 
creditors  that  garnishment  is  a  proper  remedy. 

The  Missouri  statute  on  garnishment  provides  that  all  persons  shall 
be  subject  to  garnishment  who  have  in  their  possession  goods,  moneys 
or  effects  of  defendant,  and  all  who  are  debtors  of  the  defendant.*  This 
statute  is  essentially  legal  and  not  equitable  in  its  nature  and  procedure.^ 
Therefore,  to  try  the  issue  between  the  Shannon  County  Bank  and  the 
plaintiffs  in  a  garnishment  proceeding  it  is  necessary  to  hold  that  the  con- 
veyance of  the  proceeds  of  the  sale  from  Martin  to  the  bank  did  not  pass 
title  but  that  the  proceeds  are  still  the  property  of  Martin. 

The  court  referred  to  Pile  v.  Bank  of  FlenUngton,^  where  with  facts 
somewhat  similar  to  those  of  the  principal  case  the  defrauded  creditor 
brought  an  action  directly  against  the  defrauding  creditor  for  money  had 
and  received.  Whereupon  the  court  declared:  "We  can  see  no  reason 
.why  that  the  money  in  our  case  (so  far  as  these  plaintiffs  are  concerned) 
cannot  be  treated  as  yet  belonging  to  Martin,  as  to  which  a  garnishment 
would  avail."  It  is  submitted  that  in  the  former  case  the  conveyance  by 
the  debtor  to  the  defrauding  creditor  is  treated  as  passing  title  to  the 
property.  But  in  the  principal  case  the  conveyance  was  treated  as  not 
passing  the  title,  and  in  so  far  as  Pile  v.  Bank  of  Flemington  has  any 
bearing  on  this  case  it  is  against  the  result  reached. 

Nevertheless  the  result  reached  by  this  decision  seems  to  be  a  desira- 
ble one  and  is  in  line  with  decisions  in  some  other  states.*  It  can  be 
justified  by  viewing  the  conveyance  of  the  proceeds  of  the  sale  by  Martin 
to  the  bank  as  one  made  to  hinder,  delay,  and  defraud  creditors  and  hence 
void  as  to  them  under  Sec.  2881,  R.  S.  Mo.  1909. 

Hitherto  in  Missouri  the  conveyances  to  bona  fide  creditors  which 
have  been  held  void  as  to  other  creditors  have  been  those  in  which  the 
bona  fide  creditor  accepted  more  in  money  or  in  money's  worth  than  his 


6.  Sec.  2413  R.  S.  Mo.  1909:  "All 
persons  shall  be  subject  to  garnishment 
on  attachment  or  ezecntion,  who  are 
named  as  garnishees  in  the  writ,  or  have 
in  their  possession  goods,  moneys  or  ef- 
fects of  the  defendant  not  actually  seized 
by  the  oflFioer,  and  alF  debtors  of  the  de- 
fendant, and  such  others  as  the  plaintiff 
or  his  attorney  shall  direct  to  be  sum- 


moned as  garnishees.  (R.  S.  1899  Sec. 
3433)." 

7.  UckUmd  Y.  Gareseke  (1874)  S6 
Mo.  267. 

8.  (191S)  187  Mo.  App.  61,  173  S.  W. 
50. 

9.  HUl  et  al  Manory  (1897)  112 
Mich.  387.  70  N.  W.  1016;  Thompson  v. 
Purr  (1879)  57  Miss.  478. 
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just  debt,  thus  aiding  the  debtor  to  conceal  his  assets  from  other  cred- 
itors.i®  And  in  Bangs  Milling  Co.  v.  Burns^^  it  was  said  arguendo  that 
so  long  as  a  creditor  accepted  only  the  amount  of  his  just  debt,  the  fact 
that  he  aided  his  debtor  in  defrauding  his  other  creditors  did  not  render 
void  the  conveyance  from  his  debtor  to  him.  The  court  referred  to  these 
remarks  but  declined  to  be  bound  thereby. 

It  is  submitted  that  the  decision  in  Leonard  et  al  v.  Martin  inaugurates 
a  new  class  of  conveyances  which  are  void  as  to  creditors  under  Sec 
2811  R.  S.  Mo.  1909. 

R,  E.  Murray!* 

Husband  and  Wi^e— Power  o*  a  Wife  to  Dispose  of  Her  Property 
—Headington  v.  Woodward.^ — ^The  Supreme  Court  has  announced  the 
rule  that  if  a  wife  secretly,  with  intent  to  defraud  her  husband  out  of  his 
marital  rights  in  her  property,  conveys  away  her  property  without  con- 
sideration and  retains  the  beneficial  interest  in  it  during  her  life  time 
equity  will  treat  it  as  a  fraud  upon  his  marital  rights  conferred  by  Sec. 
350  R.  S.  Mo.  1909.2 

The  facts  were:  A,  without  the  knowledge  of  her  husband,  as  gifts 
executed  and  delivered  deeds  to  two  parcels  of  real  estate  to  two  nephews. 
By  virtue  of  the  request  of  A  the  deeds  were  not  recorded  until  after  her 
death.  During  her  life  she  retained  possession  of  the  property,  paid  the 
taxes  and  collected  the  rents.  Previous  to  the  execution  of  the  deeds  she 
had  executed  a  will  devising  to  her  husband  one-half  of  all  the  property 
she  owned.  No  children  had  been  bom  to  the  marriage.  If  the  two  deeds 
were  a  valid  disposal  of  her  property  the  husband  in  reality  would  re- 
ceive nothing  as  this  constituted  practically  all  of  her  property. 

The  decision  represents  an  additional  step  in  the  application  of  equita- 
ble principles.  It  was  early  established  that  a  husband  could  not  convey 
away  his  property  before  marriage  for  the  purpose  of  preventing  the 


10.  McVeagh  v.  Baxter  (1884)  82  Mo. 
518;  State  ex  rel  Robertson  v.  Hope 
(1890)  102  Mo.  410,  14  S.  W.  98S;  Na- 
tional Tube  Works  Co.  v.  Machine  Co. 
(1893)  118  Mo.  365,  22  S.  W.  947;  Bank 
V.  Pry  (1908)  215  Mo.  24.  115  S.  W. 
439;  Bank  v.  Montgomery  (1917)  192 
S.  W.  941;  McNichols  v.  Richter  (1883) 
13  Mo.  App.  SIS;  Meysenburg  v.  Distil- 
ling Co.  (1885)  20  Mo.  App.  21;  Hanna 
V.  Pinley  (1889)  33  Mo.  App.  645;  Mey- 
berg  v.  Jacobs  (1890)  40  Mo.  App.  128; 
Ball  V.  O'NeUl  (1896)  64  Mo.  App.  388; 
Grocery  Co.  v.  Hudson  (1910)  147  Mo. 


App.  31,  126  S.  W.  511. 

11.  (1899)  152  Mo.  350.  53  S.  W.  923. 

12.  Student,  School  of  Law,  Univer- 
sity of  Missouri. — JSd. 

1.  (1919)  214  S.  W.  963. 

2.  Section  350  R.  S.  Mo.  1909.  **When 
a  wife  shall  die  without  anj  child  or 
other  descendants  in  being  capable  of  in- 
heriting, her  widower  shall  be  entitled 
to  one  half  of  the  real  and  personal  es- 
tate belonging  to  the  wife  at  the  time  of 
her  death,  absolutely,  subject  to  the  pay- 
ment of  the  wife's  debts." 
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dower  rights  of  his  intended  wife  from  attaching.*  This  doctrine  was 
likewise  applied  to  the  wife  to  prevent  her  from  disposing  of  her  property 
during  the  treaty  of  marriage  in  fraud  of  her  intended  husband's  marital 
rights.*  The  Supreme  Court  had  also  established  the  doctrine  that  a 
transfer  of  personal  property  made  by  the  husband  just  before  death 
would  be  set  aside.^  The  principal  case  extends  the  doctrine  to  convey- 
ances of  real  property  made  by  the  wife  during  marriage  even  tho  there 
be  no  children  bom  of  the  marriage. 

The  "Twin  Statutes"  (Sees.  350-351  R.  S.  Mo.  1909)  have  been  in- 
terpreted to  confer  upon  husband  and  wife  equal  rights  in  e^ch  other's 
property.*  Thus,  if  the  husband  is  denied  the  power  to  dispose  of  his 
property  in  fraud  of  his  wife's  marital  rights  the  same  rule  must  also  be 
true  of  her.  They  are,  however,  on  an  equal  basis  only  so  far  as  the 
rights  which  they  acquire  under  these  two  statutes  are  concerned. 

Independent  of  Sec.  351,  the  wife  is  entitled  to  dower  which  is  fun- 
damentally different  from  the  statutory  interest  to  which  the  husband  is 
entitled.^  She  is  entitled  to  a  life  estate  in  one-third  of  all  the  real  prop- 
erty of  which  he  may  become  seized  during  marriage.  The  right  attaches 
inunediately  upon  marriage  and  cannot  be  destroyed  without  her  consent 
It  is  in  every  respect  a  legal  right 

The  estate  by  curtesy  acquired  by  the  husband  independent  of  the 
statute  differs  in  extent  and  depends  upon  different  conditions.  The  es- 
tate does  not  become  initiate  until  the  birth  of  a  child  capable  of  inherit- 
ing the  property.  It  becomes  consummate  upon  the  death  of  the  wife. 
He  has  by  statute*  been  deprived  of  the  usufruct  of  the  wife's  land  dur- 
ing her  life  and  his  curtesy  is  simply  a  life  estate  in  her  land  upon  her 
death.» 

The  statutory  interest  accruing  to  the  husband  diflFers  from  this  in 
that  upon  her  death  he  becomes  the  absolute  owner,  subject  to  her  debts, 
of  one-half  of  her  property  both  real  and  personal.  The  common  law 
curtesy  does  not  come  to  him  burdened  with  her  debts.*® 


3.  Hack  Rollins  (1900)  158  Mo. 
182,  59  S.  W.  232;  Donaldson  v.  DomUd- 
son  (1913)  249  Mo.  1.  c  245,  155  S.  W. 
1;  Murray  v.  Murray  (1896)  115  Cal. 
266.  47  Pac.  37;  Higgms  v.  Higgins 
(1905)  219  IlL  146,  76  N.  E.  86;  13  R. 
C.  L.  103. 

4.  Hack  V.  Rollins  (1900)  158  Mo.  I. 
c  187,  59  S.  W.  232;  Kelley  v.  Mc- 
Gratk  (1881)  70  Al*.  75,  45  Am.  Rep. 
75;  Butler  v.  Butlsr  (1879)  21  Kansas 
521,  30  Am.  Rep.  441. 

5.  Davis  V.  Datns  (1838)  5  Mo.  183; 
Stons  V.  Stons  (1853)  18  Mo.  390:  "If 
■nch  a  practice  was  allowed  the  efficacj 


of  the  statute  conferring  dower  in  per- 
sonalty, would  depend  on  the  whim  or 
caprice  of  the  husband." 

6.  Spurloek  v.  Burnett  (1904)  183 
Mo.  I  c.  531,  81  S.  W.  1221;  Gilroy  v. 
Brady  (1906)  195  Mo.  1.  c.  209,  93  S.  W. 
279;  Waddle  v.  Prosier  (1912)  245  Mo. 
1.  c.  401,  151  S.  W.  87. 

7.  Sees.  345  and  358  R.  S.  Mo.  1909. 

8.  Sec.  8309  R.  S.  Mo.  1909. 

9.  Register  v.  Elder  (1910)  231  Mo. 
321,  132  S.  W.  699;  Myers  v.  Hans- 
brougk  (1907)  202  Mo.  1.  c.  500,  100  S. 
W.  1137. 

10.  Myers  v.  Hansbrougk  (1907)  202 


Digitized  by 


48 


Law  Series  19,  Missouri  Bulletin 


Just  what  effect  a  wife's  bona-fide  conveyance  of  property,  without 
the  consent  of  the  husband,  will  have  upon  his  curtesy  is  perhaps  not  defi- 
nitely settled.  She  can  execute  a  deed  which  will  effectually  pass  the 
title  to  her  property,^!  but  whether  it  will  be  subject  to  the  possibility  of 
her  husband  surviving  and  claiming  his  curtesy  has  recently  been  questioned. 
In  discussing  this  question  the  Supreme  Court  said:  "Whether  a  hus- 
band's curtesy  in  such  property  of  his  wife  is  more  than  an  estate  for 
life  contingent  upon  her  failure  to  sell  is  a  question  not  definitely  well 
settled."  " 

It  has  been  held  that  the  power  to  destroy  this  curtesy  should  be  im- 
plied from  the  rights  conferred  upon  the  wife  by  the  Married  Women's 
Acts.  This  seems  to  be  the  weight  of  authority.^*  Our  Supreme  Court 
has  expressly  held  that  such  was  not  its  force.^*  In  several  cases  the 
Supreme  Court  has  used  language,  a  fair  interpretation  of  which  would 
make  the  husband's  curtesy  contingent  upon  the  wife's  failure  to  dispose 
of  her  property  in  a  bona  fide  manner.^*  In  Teckenbrook  v.  McLaughlin 
the  Supreme  Court  did  not  definitely  state  that  the  wife  could  convey  and 
bar  her  husband's  curtesy  right,  but  left  the  impression  that  possibly  she 
could  do  so  since  the  Married  Women's  Acts.  In  a  case  in  the  Kansas 
City  Court  of  Appeals  a  wife  had  leased  her  property  but  it  was  held  that 
the  husband's  curtesy  was  not  affected  because  he  did  not  join  in  the 
lease.^*  This  would  seem  clearly  to  indicate  that  the  tendency  in  Mis- 
souri is  to  hold  that  curtesy  cannot  be  destroyed  without  the  husband's 
consent.  The  decision  in  Ennis  v.  Eager,  supra,  perhaps  would  have  been 
different  in  a  jurisdiction  where  the  majority  rule  obtains  as  to  the  effect 
of  the  Married  Women's  Acts. 

The  dower  and  curtesy  cases  furnish  an  analogy  bearing  directly  upon 
the  nature  of  the  right  of  each  spouse  under  the  twin  statutes  in  the 
property  of  the  other.  Since  the  Married  Women's  Acts  taking  away 
from  the  husband  the  right  to  possession  of  the  wife's  freehold  lands 
during  marriage,  the  husband,  where  there  are  no  children  of  the  mar- 
riage, would  have  no  marital  rights  in  the  wife's  property  either  during 
marriage  or  after  her  death  without  the  statute  in  question.  This  statute 
creates  rights  of  the  same  nature  as  those  created  by  the  statute  giving 
the  wife  "dower"  in  the  husband's  personalty  previously  alluded  to. 

The  legislative  intent  was  to  create  an  additional  jus  mariti  in  each 


Mo.  495,  100  S.  W.  1137. 

11.  KWkpairick  v.  Pease  (1907)  202 
Mo.  1.  c.  490,  101  S.  W.  651. 

12.  Teckenbrook  v.  McLaughlin  (1912) 
246  Mo.  1.  c.  717,  152  S.  W.  38. 

13.  Brown  v.  Clark  (1880)  44  Mich. 
309,  7  N.  W.  679;  Curtesy,  17  C  J.  417. 

14.  Myers      Hansbrougk  (1907)  202 


Mo.  1.  c  500,  100  S.  W.  1137. 

15.  O'Brien  v.  Ash  (1902)  169  Mo. 
1.  c  294,  69  S.  W.  8;  Farmers  Bank 
Hageluken  (1901)  165  Mo.  1.  c.  451,  65 
S.  W.  728;  Kirkpairiek  v.  Pease  (1907) 
202  Mo.  I.  c.  490,  101  S.  W.  651. 

16.  Bnnis  v.  Bager  (1911)  152  Mo. 
App.  1.  c  497,  133  S.  W.  850. 
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spouse  to  the  property  of  the  other  which  took  eflfect  upon  marriage  as  did 
dower  and  curtesy  at  common  law.  Perhaps  the  right  is  less  than  a  per- 
fect vested  right,  but  a  so-called  inchoate  right.  Nevertheless  it  is  an  in- 
terest in  property  which  upon  certain  contingencies  ripens  into  posses- 
sion/ the  chief  benefit  of  ownership  of  property.  It  was  this  inchoate 
right  the  court  of  equity  protected  in  the  case  under  review. 

The  view  that  not  even  inchoate  rights  of  property  upon  marriage  arc 
created  by  the  twin  statutes  seems  a  too  narrow  and  literal  reading  of  the 
statutes.  The  legislative  intent  was  not  merely  that  the  property  men- 
tioned would  go  to  the  surviving  spouse  in  case  it  was  on  hand  at  death. 
More  was  meant.  These  statutes  are  not  mere  statutes  of  descent  and  dis- 
tribution. New  jus  mariti  in  property  were  created.  The  interest  of  the 
spouse  is  not  the  mere  expectancy  the  prospective  heir  has  in  the  pros- 
pective ancestor's  property.  It  is  a  right  like  dower  and  curtesy  subject 
to  the  contingency  of  survivorship  and  failure  to  dispose  of  the  property 
openly  and  without  concealment.  This  being  the  nature  of  the  right  am- 
ple power  existed  in  the  Chancery  Court  to  prevent  any  fraudulent  devise 
by  a  spouse  to  destroy  the  right  when  no  rights  of  innocent  third  parties 
were  involved. 

The  holding  of  the  principal  case  is  clearly  in  line  with  the  majority 
rule  in  other  states.*^  An  especially  well  considered  case  involving  this 
question  is  Wright  v.  Holmes.^^  The  decisions  do  not  prevent  either  party 
from  disposing  of  property  free  from  the  statutory  right  during  his  or 
her  life,  provided  the  conveyance  is  not  "a  more  colorable  one"  and  the 
benefits  are  not  reserved  to  the  grantor  during  life. 

To  make  the  transaction  a  mere  colorable  one  it  must  be  an  imme- 
diate gift  ill  form,  but  not  in  fact.  The  property  must  be  so  disposed  of 
that  the  wife  retains  the  use  and  profits  during  her  lifetime,  but  the  title 
passes  to  her  grantee.  If  she  has  not  parted  with  the  title  the  husband 
could  take  without  the  aid  of  a  court  of  equity  as  she  would  then  die  with 
the  property  belonging  to  her.  The  mere  fact  that  the  conveyance  is 
made  for  the  express  purpose  and  with  the  intent  to  deprive  him  of  his 
marital  rights  is  not  sufficient.^'  There  must  be  coupled  with  the  intent 
secrecy  and  want  of  consideration.  A  colorable  transaction  is  one  which 
is  secret,  without  consideration,  reserves  the  beneficial  interest  during  her 


17.  Browson  v.  Browson  (1876)  35 
Mich.  415;  IValker  v.  IValker  (1890)  66 
N.  H.  390,  27  L.  R.  A.  799;  Brown  v. 
Crafts  (1903)  98  Me.  40.  56  Atl.  213;  3 
L.  R.  A.  (N.  S.)  Note  774-775. 

18.  Wright  v.  Holmes  (1905)  100  Me. 
508,  65  Atl.  507;  In  upholding  the  right 
of  a  wife  to  make  a  donatio  causa  mortis 
of  her  personal  property  thereby  depriv- 
ing her  hatband  of  a  distribative  share 


the  court  said.  "He  may  dispose  of  his 
personal  property  absolutely  .  .  .  pro- 
vided the  transaction  is  not  merely  color- 
able, and  is  unattended  by  facts  indica- 
tive of  some  other  fraud  upon  her  than 
that  arising  from  his  transfer  to  prevent 
her  having  an  interest  after  her  death." 

19.  Leonard  v.  Leonard  (1902)  181 
Mass.  458,  63  N.  E.  1068. 
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life,  to  the  grantor  and  is  done  with  intent  to  defraud  the  husband  of  his 
marital  rights. 

There  are  some  decisions  which  take  the  contrary  view.  The  only 
question,  according  to  the  minority  view,  is  whether  or  not  there  has 
been  a  valid  conveyance  to  the  third  party.  The  interest  of  the  husband, 
it  is  argued,  is  not  a  vested  one  and  if  the  wife  so  disposes  of  her  prop- 
erty as  to  vest  title  in  some  one  else,  there  is  nothing  for  her  husband. 
The  minority  view  is  well  stated  in  an  Alabama  case,'<^  which  holds  that 
it  is  impossible  to  predicate  a  fraud  under  such  circumstances. 

The  interest  which  the  husband  acquires  under  Sec  350,  supra,  is  not 
an  absolutely  vested  estate  until  his  wife's  death.  Since  the  interest  is  not 
strictly  vested,  since  the  wife  had  the  power  to  convey  her  property  and 
since  there  was  no  curtesy  because  of  no  children  bom  to  the  marriage,** 
according  to  the  minority  rule,  the  wife,  in  the  principal  case,  would  have 
deprived  the  husband  of  all  interest  in  her  real  estate.  The  deeds  were 
valid  between  the  parties  since  they  had  been  executed  for  a  sufficient 
consideration**  and  dehvered.** 

From  a  strictly  legal  standpoint,  the  minority  rule  would  seem  to  be 
supported  by  the  better  reasoning,  but  upon  equitable  principles  the  Mis- 
souri doctrine  is  sound.  The  deeds  were  not  an  attempted  testamentary 
disposition  of  the  property  because  they  vested  a  present  right  to  the 
property  in  the  nephews.**  Nevertheless,  they  accomplished  that  result. 
The  wife  retained  possession  of  the  property  during  her  lifetime,  enjoyed 
its  benefits  and  upon  her  death  it  descended  not  as  the  statute  directed  but 
contrary  to  it  Here  there  was  clearly  an  attempt  to  evade  the  statute. 
The  surviving  spouse,  if  the  property  is  not  in  good  faith  disposed  of 
during  lifetime,  has  an  equitable  right  that  it  descend  according  to  the 
statute. 

It  is  submitted,  that  the  rule  in  the  principal  case  protects  this  interest 


20.  Ligktfoot,  ex  Colgim  (1813) 
5  Mmif.  (V*.)  42;  Haieher  v.  Buford 
(1895)  60  Ark.  169.  27  L.  R.  A.  507; 
fViniams  WUIUms  (1889)  40  Fed.  521; 
Lines  v.  Lmes  (1891)  142  Pa.  St  149,  21 
Atl.  809;  Robertson,  A  dm.  v.  Robert- 
son (1905)  3  L.  R.  A.  (N.  S.)  774,  147 
AU.  311,  40  So.  104;  In  tipholding  this 
doctrine  the  court  quoted  with  approval 
the  following  from  Ford  v.  Ford,  4  Ala. 
142  ..  .  "He  hat  by  law,  daring  hit 
life  the  moat  abaolnte  and  onqualified 
dominion  over  it  The  only  restriction 
which  has  been  imposed  on  him  in  favor 
of  his  wife  is  in  its  disposition  after  his 
death.  It  is  difficult  to  conceive  how  a 
diq>osition  of  property,  made  in  the  life- 


time of  the  husband  to  take  effect  im- 
mediately  could  be  fraudulent  against  the 
wife  as  no  right  vests  in  the  wife  until 
death." 

21.  Lock  V.  McFherson  (1901)  163 
Mo.  1.  c.  498,  63  S.  W.  726;  Farmers 
Bank  v.  Hageluken  (1901)  165  Mo.  1.  c. 
451,  65  S.  W.  728;  Kirkpatrick  v.  Pease 
(1907)  202  Mo.  1.  c.  490,  101  S.  W.  651. 

22.  Masterson  v.  Sheekan  (1916)  186 
S.  W.  524,  18  C.  J.  166. 

23.  Sneatken  v.  Sneatken  (1891)  104 
Mo.  1.  c  209.  16  S.  W.  497;  Harvey  v. 
Long  (1914)  260  Mo.  374,  168  S.  W.  708. 

24.  Ckrist  v.  Kueken  (1903)  172  Mo. 
118.  72  S.  W.  537;  Sims  v.  Brown 
(1913)  252  Mo.  1.  c  66,  158  S.  W.  624. 
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and  is  in  accord  with  sound  equitable  principles  a£Fording  relief  against 
fraud  where  there  is  no  relief  at  law. 


AuTOMOBius— Dbgsbs  09  Caib—Nsgugsncs  and  Contributoby  Neg- 
UGENCS.  ThreadgUl  v.  United  Railways  Company  of  St,  Louis^ — ^Ac- 
knowledgment is  made  to  Mr.  Arthur  W.  Allen,  of  Springfield,  Mo.,  who 
has  called  attention  to  the  fact  that  Laws  1911,  page  330,  subsec  9,*  under 
which  the  above  case  was  decided  was  repealed  by  Laws  1917,  Motor 
Vehicles,  p.  404,  sec  1,  and  that  under  sec  11,  p.  413  of  the  latter  act,  the 
duty  of  the  driver  of  a  motor  vehicle  is  to  "drive  the  same  in  a  careful 
and  prudent  manner.  ..." 

In' a  note  reviewing  the  principal  case  in  Law  Series  18,  University 
of  Missouri  Bulletin,  mention  of  the  Act  of  1917  should  have  been  made 
as  showing  that  the  legislators  had  themselves  seen  the  fallacy  of  saying 
that  (so  far  as  the  driver  of  a  motor  vehicle  is  concerned)  there  can  be 
any  degree  of  care  other  than  due  care  under  the  circumstances,  i.  e., 
the  care  of  a  careful  and  prudent  person.  But  the  object  of  the  note 
was  to  show  the  unsoundness  of  the  theory  that  there  can  be  more  than 
that  one  degree  of  care  and  the  use  of  ThreadgUl  v.  United  Railways, 
supra,  was  made  to  exemplify  the  fallacy  of  the  theory. 

It  is  to  be  confidently  expected  that  in  causes  of  action  involving  the 
duty  of  motor  vehicle  drivers  to  use  care,  arising  since  January  31,  1918, 
at  which  time  the  Motor  Vehicle  Act  of  1917  went  into  effect,  such  ex- 
pressions as  "highest  degree  of  care"  will  not  be  used. 


25.   Student,  School  of  Law.— Ed.  care  that  a  rtrj  careful  peraon  would 

1.  (1919)  214  S.  W.  161.  vm  under  like  or  similar  drcumatancea. 

2.  Provides  that  motor  Tehides  shall   " 

be  driven  with  ''the  highest  degree  of 


Ikving  C.  Nsau*' 


B.  W. 
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"Why  do  you  refuse  to  answer  the  question,  madam?"  asked  a  law- 
yer of  a  lady  witness,  scenting  a  favorable  disclosure. 

"Because  my  answer  ought  not  be  heard  by  any  honorable  person," 
replied  the  witness. 

"Well,  then,  madam,"  said  the  counsel,  "whisper  it  in  the  ear  of  the 
judge." 


The  whisky  deceased  had  on  the  seat  in  which  he  was  riding,  un- 
supported and  with  a  serenity  worthy  of  a  better  cause,  withstood  the 
drive  over  said  depression,  and  was  taken  therefrom  without  breaking  a 
bottle  or  spilling  a  drop.— -Mozley,  C.  in  Reese  v.  City  of  St.  Louis,  216 
S.  W.  315. 


A  suit  has  been  instituted  in  Caldwell  County  by  Maud  L.  Meredith 
against  the  Business  Men's  Accident  Association  of  Kansas  City  because 
of  the  death  of  her  husband  (the  insured)  as  the  result  of  the  falling  of 
an  airplane  in  which  he  was  a  passenger  at  the  rate  of  $1.00  per  minute. 
One  clause  of  the  policy  provides  that  the  policy  shall  be  void  if  the  acci- 
dent occurs  while  the  insured  was  participating  in  aeronautics. 

(53) 
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BURDEN  OF  PROOF— The  cause  of  action  is  founded  on  the  neg- 
ligence of  the  bailee.  While  the  burden  of  proof  is  upon  plaintiff  to  show 
such  negligence,  and  that  burden  never  shifts,  plaintiff  sustained  the  bur- 
den upon  him  by  merely  pleading  and  proving  the  fact  of  bailment,  and 
the  failure-  or  refusal  of  defendant  to  return  the  property  on  proper  and 
timely  demand.  The  burden  of  bringing  forward  evidence,  but  not  the 
burden  of  proof,  then  shifted  to  the  defendant,  to  excuse  his  failure  to 
return  the  property  by  showing  that  the  loss  was  due  to  a  cause  consistent 
with  the  exercise  of  reasonable  care  on  his  part  If  defend- 
ant's evidence  disproving  negligence  on  his  part  and  the  proof  of  negli- 
gence arising  in  favor  of  plaintiff  on  his  showing  were  equally  balanced, 
then  the  verdict  must  have  been  for  the  defendant,  as  it  was  not  the  duty 
of  the  defendant  to  show  by  the  preponderance  of  the  evidence  that  he 
was  not  negligent  On  the  other  hand,  it  was  the  duty  of  plaintiff  to 
show  by  the  preponderance  of  the  evidence  that  the  defendant  was  negli- 
gent—Bland, J.,  in  Vaughn  v.  Jackson,  216  S.  W.  331. 

Well  stated  and  very  refreshing  after  reading  many  decisions  wherein 
the  phrase  "burden  of  proof  is  handled  without  any  discrimination. 


Since  the  present  consolidation  of  The  Bar  Bulletin  and  The  Law 
Series  has  been  arranged,  two  communications  of  interest  have  been  re- 
ceived. One  was  from  the  School  of  Law  at  the  University  of  Iowa, 
which  publishes  a  bulletin  and  which  is  planning  to  make  its  bulletin  the 
official  publication  of  the  Iowa  Bar  Association.  The  other  was  from 
Dean  Richards  of  the  Law  School  at  the  University  of  Wisconsin,  which 
contemplates  starting  a  bulletin,  and  consideration  is  being  given  to  mak- 
ing it  the  official  publication  of  the  Wisconsin  Bar  Association. 


Not  long  ago,  an  Irish  lawyer,  while  arguing  with  the  earnestness  of 
his  race,  stated  a  point  which  the  court  ruled  out  "Well,"  exclaimed  the 
attorney,  "if  it  plaze  the  court,  if  I  am  wrong  in  this  I  have  another  point 
that  is  equally  as  condunve." 


These  two  constructions  of  this  law  (Section  6354,  R.  S.  Mo.  1909) 
have  already  led  to  incons-stent  and  conflicting  opinions,  as  will  be  seen  by 
turning  to  the  last  case  we  have  been  able  to  find,  decided  by  the  Supreme 
Court,  where  a  great  many  cases  are  discussed  in  an  opinion  by  Woodson, 
J.,  it  being  the  case  of  Wagner  v.  Binder,  187  S.  W.  112a— Farrington,  J., 
in  Stratton  v.  Cole  et  al.,  216  S.  W.  976. 

The  section  is  being  held  in  reserve  for  an  article  which  it  is  hoped 
to  present  during  the  next  scholastic  year. 


CODE  OF  ETHICS— After  the  receipt  of  the  article  written  by  Mr. 
Ashley  of  Kansas  City,  published  in  Law  Series  18,  the  Secretary  of  the 
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Associadon  called  attention  to  the  fact  that  the  Constitution  of  the  Mis- 
souri Bar  Association  as  amended  in  1918  contains  the  following:  "Ar- 
ticle 5. — This  Association  hereby  adopts  the  Canons  of  Ethics  adopted  by 
the  American  Bar  Association  at  its  thirty-first  annual  meeting,  as  con- 
tained in  Volume  XXXVIII  of  the  reports  of  the  American  Bar  Associa- 
tion." Reports,  Missouri  Bar  Association,  1918,  p.  28.  It  is  hoped  that 
these  canons  may  be  published  from  time  to  time  in  the  Bar  Bulletin. 
Meantime,  if  the  Supreme  Court  will  adopt  Mr.  Ashley's  suggestion  there 
will  be  no  excuse  for  an  accused  lawyer  to  set  forth  his  ignorance  even 
in  extenuation. 


With  nine  divisions  of  the  Circuit  Court  in  Kansas  City  from  January 
1st  to  April  1st,  1919,  153  jury  and  113  court  or  jury  waived  cases  were 
tried  and  disposition  was  made  of  239  default  cases.  But  the  cost  to 
Jackson  County  was  $50,000.— John  S.  Wright,  Kansas  City  Bar  Associa- 
tion Banquet,  March,  1920. 


FIRST  CANON— There  are  at  least  two  methods  of  enforcing  the 
first  canon.  If  it  is  violated  the  Bar  Association  can  pass  a  resolution 
condenming  the  guilty  attorney.  If  the  conduct  was  inspired  by  ulterior 
motives  such  as  a  desire  to  satisfy  political  ambitions  then  the  members  of 
the  Bar  should  refuse  to  support  for  any  office  any  man  who  has  resorted 
to  such  means.  Nota^  reader: 

It  is  the  duty  of  the  lawyer  to  maintain  towards  the 
courts  a  respectful  attitude,  not  for  the  sake  of  the 
temporary  incumbent  of  the  judicial  officfc,  but  for  the  main- 
tenance of  its  supreme  importance.  Judges,  not  being  wholly 
free  to  defend  themselves,  are  peculiarly  entitled  to  receive 
the  support  of  the  Bar  against  unjust  criticism  and  clamor. 
Whenever  there  is  proper  ground  for  serious  complaint  of  a 
judicial  officer,  it  is  the  right  and  duty  of  the  lawyer  to  sub- 
mit his  grievances  to  the  proper  authorities.  In  such  cases, 
but  not  otherwise,  such  charges  should  be  encouraged  and  the 
person  making  them  should  be  protected. 

CANDIDATES  FOR  APPELLATE  COURTS.— Attention  is  di- 
rected to  the  action  of  the  St.  Louis  Bar  Association  in  appointing  a  com- 
mittee to  investigate  the  qualifications  of  the  candidates  for  positions  on 
the  appellate  courts.  President  German  of  the  Kansas  City  Bar  Associa- 
tion has  expressed  his  desire  to  cooperate  with  the  St  Louis  Bar  Associa- 
tion. This  action  is  only  a  recognition  of  the  second  canon  and  will  have 
the  approval  of  all  forward  looking  lawyers.  It  is  our  expectation  to 
publish  the  report  of  the  committee.  Meantime,  the  Bar  should  consider 
the  second  canon: 

It  is  the  duty  of  the  Bar  to  endeavor  to  prevent  political 
considerations  from  outweighing  judicial  fitness  in  the  selec- 
tion of  judges.    It  should  protest  earnestly  and  actively 
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against  the  appointment  or  election  of  those  who  are  unsuita- 
ble for  the  Bench ;  and  it  should  strive  to  have  elevated  there- 
to only  those  willing  to  forego  other  employments,  whether 
of  a  business,  political  or  other  character,  which  may  em- 
barrass their  free  and  fair  consideration  of  questions  before 
them  for  decision.  The  aspiration  of  lawyers  for  judicial 
position  should  be  governed  by  an  impartial  estimate  of  their 
ability  to  add  honor  to  the  office  and  not  by  a  desire  for  the 
distinction  the  position  may  bring  to  themselves. 


SELECTION  OF  JUDGES— There  is  a  need  for  considering  the 
subject  of  judicial  selection  and  tenure  as  long  as  there  are  a  large  num- 
ber of  persons  who  think  that  experts  can  be  successfully  chosen  with 
current  election  methods.  Under  the  convention  system  of  nominating 
this  question  was  not  fairly  presented  for  more  than  half  a  century.  Nom- 
inating was  limited  to  a  few  and  there  was  usually  some  degree  of  ex- 
pertness  available.  If  both  of  the  leading  parties  nominated  good  candi- 
dates, which  was  always  possible,  popular  election  appeared  to  be  very 
successful,  tho  in  fact  it  was  not  popular  election  at  all,  but  only  a  form 
of  appointment  by  party  leaders. 

Primary  nominations  have  largely  ousted  party  leaders  from  this 
function,  and  to  that  extent  have  reduced  the  elements  of  responsibility 
and  expertness  which  existed  under  the  convention  system.  We  have  far 
more  candidates  for  judicial  office  now  than  ever  before,  and  there  are 
more  lawyers  possessing  judicial  qualifications  who  refuse  to  be  candidates 
than  ever  before. — ^Journal  of  the  American  Judicature  Society.  April, 


LEGAL  EDUCATION— I  have  consumed  so  much  time  that  I  will 
not  dwell  upon  the  desirability  of  a  college  law  education.  Without  being 
dogmatic,  but  because  impressed  with  its  extreme  importance,  I  may, 
however,  be  allowed  to  say  that  I  have  never  heard  an  argument  against 
it  worthy  of  the  name,  except  that  it  deprives  the  indigent  youth  of  an 
opportunity  to  enter  into  a  profession  of  which  he  might  become  a  worthy 
and  perhaps  ornamental  member.  The  argument,  however,  forgets  that 
individual  aspirations  yield  to  public  necessity;  that  the  lawyer  is  an 
officer  of  the  state,  placed  as  a  guardian  between  the  right  and  the 
wrong,  between  justice  and  injustice;  and  that  it  behooves  the  state  to 
make  no  mistake  in  the  protection  of  its  citizens  against  the  errors  of 
the  uninformed  and  incompetent.  At  this  day  no  one  protests  against  a 
technical  collegiate  course  for  a  physician,  and  surely  the  health  and  life 
of  the  citizens  of  a  commonwealth  are  not  of  more  moment  than  their 
fortunes,  reputations,  and  morals,  all  of  which  are  clearly  within  the  in- 
fluence and  care  of  members  of  the  legal  profession.— William  A.  Blount, 
Pensacola,  Florida,  Bar,  at  American  Bar  Association,  September  3,  1919. 


1920. 


Bar  Bulletin 


57 


January  22,  1920. 

Calvin  &  Rea, 
Kansas  City,  Mo. 
Gentlemen: 

Inclosed  find  return  on  Tracy  service.  Kindly  mail  check  $4.00 
charges. 

Very  truly  yours, 

JOHN  F.  DOWDEN, 

SheriflF. 

Defendant  says,  "she  needn't  be  a  damned  bit  alarmed  I  won't  appear." 


Suggestions  addressed  to  the  editor  of  the  Bar  Bulletin,  Columbia, 
Missouri,  as  to  needed  legislation  which  will  come  within  the  purview 
of  the  association  are  invited.  They  will  be  referred  to  the  appropriate 
committees. 


Letters  have  been  sent  by  the  President  and  Executive  Committee 
of  the  association  to  the  local  bar  associations  in  Missouri,  most  of  which 
were  organized  in  the  last  two  years,  urging  them  to  hold  meetings,  if 
they  have  not  done  so,  and  to  make  reports  of  their  activities,  so  Bulletin 
readers  may  know  how  they  are  progressing.  The  committee  offers  to 
furnish  speakers  at  such  meetings  if  so  desired.  The  greater  local  in- 
terest, the  more  successful  will  be  the  state  work. 


The  Bulletin  staff  is  somewhat  inclined  to  become  self  congratulatory 
over  this  issue.  Without  disparaging  the  other  able  communications,  spe- 
cial attention  is  directed  to  the  stirring  address  to  the  lawyers  of  Mis- 
souri by  Mr.  Hampton  L.  Carson  of  Philadelphia,  President  of  the  Amer- 
ican Bar  Association.  On  two  occasions  Mr.  Carson  has  appeared  before 
the  Missouri  Bar  Association,  and  his  scholarly  addresses  are  found  in 
the  annual  reports.  His  present  message  is  most  timely  in  view  of  the 
fact  that  St  Louis  will  have  the  honor  of  entertaining  the  American  Bar 
Association  in  August  of  this  year. 


In  the  past  criticisms  were  heard  that  the  Missouri  Bar  Association 
was  run  by  a  clique;  that  corporation  lawyers  controlled  its  activities  in 
behalf  of  their  clients;  that  the  Association  accomplished  nothing,  etc 
If  any  reasons  for  such  inferences  ever  existed,  they  arc  of  the  past.  The 
Missouri  Bar  Association  is  composed  of  lawyers  dominated  in  their 
combined  work  with  the  desire  to  advance  the  standards  of  their  profes- 
sion and  render  service  to  the  commonwealth.  The  war  work  showed  the 
true  spirit  of  the  lawyer.  His  patriotism  was  then  aroused  and  most 
nobly  and  sacrificially  he  did  his  bit  While  the  war  has  been  won,  its 
aftermath  still  disturbs.    The  perilous  days  of  reconstruction  have  not 
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yet  passed.  Of  course  the  lawyer  will  still  perform  his  patriotic  duty,  but 
he  can  be  much  more  efficient  through  cooperation  with  his  fellow  law- 
yers. If  he  is  weak  he  will  be  strengthened;  if  he  is  strong  he  will  im- 
part his  strength  to  others  and  gain  by  giving.  Every  consideration, 
whether  selfish  cr  altruistic,  impels  the  lawyer  to  take  part  in  the  coopera- 
tive work  of  the  association.  These  suggestions  are  addressed  to  the  two 
thousand  lawyers  of  Missouri  who  are  not  members  of  the  Missouri  Bar 
Association.   Come  in,  the  water  is  fine. 


One  of  the  charming  graces  attendant  upon  greatness  is  modesty. 
Her  gentleness,  her  smiling  timidity,  her  blushing  bashfulness,  her  gra- 
cious self-abnegation,  all  conspire  to  smooth  the  rough  edge  of  talent 
and  lay  weight  upon  the  sturdy  wings  of  presumption.  And  yet  (pardon 
the  mixed  metaphors)  sometimes  she  becomes  the  mistress  of  genius, 
who,  while  reposing  in  her  lap,  she  Delilah  like,  shears  him  of  his  strength. 
In  something  of  this  manner  various  and  sundry  lawyers  and  judges  of 
talent  and  reputation  throughout  Missouri,  who  have  been  requested  on 
the  principle  of  noblesse  oblige  to  contribute  of  their  intellectual  wealth 
to  the  Bar  Bulletin,  have  been  so  soothed  by  the  stroke  of  Modesty's 
hand  as  to  forget  to  even  answer  the  requests.  The  mysteries  of  some 
human  natures  are  surely  mysterious. 


At  the  last  meeting  of  the  State  Judicial  Conference  held  at  Kansas 
City  on  October  2,  1919,  a  resolution  was  adopted  providing  that  the 
chairman  should  appoint  a  committee  of  five  on  Amendments,  Judiciary 
and  Procedure,  to  act  in  co-operation  with  a  similar  committee  of  the 
State  Bar  Association.  In  compliance  with  this  resolution,  the  chairman 
of  the  Judicial  Conference  has  appointed  the  following  committee :  Judges 
James  Ellison,  Ralph  Hughes,  J.  Hugo  Grimm,  B.  G.  Thurman  and  E.  M. 
Bearing. 


"Hon.  James  C.  Jones,  Attorney,  of  St  Louis,  delivered  the  annual 
address:  subject,  'Why  Is  the  Constitution  of  the  United  States?'  before 
a  fine  audience  filling  the  Supreme  Court  room. 

"At  the  conclusion  of  the  address  Robert  Stone  voiced  the  sentiments 
of  all  present  in  stating  that  the  address  was  a  very  remarkable  one,  an 
inspiration  to  every  lawyer  in  Kansas  to  render  a  distinct  and  valuable 
service  to  hi^  country  in  standing  for  the  constitution  of  the  United  States, 
and  in  helping  to  educate  the  people  of  his  state  to  an  understanding  of 
that  great  document  which  has  preserved  the  liberties  of  the  people  of  this 
country  and  thru  them  has  saved  those  liberties  to  all  the  world.  Mr. 
Jones'  address  was  remarkable  in  that  it  had  shown  to  the  members  of 
the  bar  a  way  in  which  they  could  render  this  service  to  their  country. 
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In  recognition  of  the  service  which  Mr.  Jones  had  rendered,  Mr.  Stone 
moved  that  he  be  made  an  honorary  life  member  of  the  Association.  The 
motion  was  unanimously  adopted. 

"J*  S.  West  suggested  that  in  view  of  the  wonderful  scope  and 
strength  of  the  address  and  the  awakened  interest  in  the  subject  at  this 
time»  the  speaker  be  asked  to  furnish  to  the  Secretary  of  the  Association 
copies  of  his  address  for  publication  in  the  two  Topeka  daily  newspapers. 
The  suggestion  was  put  in  the  form  of  a  motion  and  unanimously 
adopted." — (Proceedings  1920  Bar  Association  of  Kansas,  p.  20.) 


There  are  many  substantial  reasons  in  favor  of  the  claims  of  the 
American  Bar  Association  upon  the  loyal  support  of  lawyers  throughout 
the  entire  country,  and  there  are  many  advantages  to  be  secured  by  mem- 
bership in  such  a  body.  I  cannot  within  the  limits  of  a  short  article  state 
them  all,  nor  can  I  elaborate,  but  the  following  are  the  salient  features. 

I.  The  American  Bar  Association  represents  a  great  brotherhood  in 
the  purest  sense.  It  is  the  tie  of  fraternal  interest  in  all  that  concerns  the 
profession  that  binds  it  together.  It  is  not  a  corporation  for  profit ;  it  is 
not  a  partisan  organization ;  it  is  not  a  social  club ;  it  is  not  a  selfish  nor 
exclusive  coterie.  It  is  a  voluntary  association  to  promote  the  highest 
aims  of  the  profession,  to  broaden  its  knowledge,  to  uplift  and  sustain 
its  ethics,  to  simplify  and  coordinate  principles  and  practice,  to  unify  law 
upon  subjects  of  common  concern,  to  facilitate  an  interchange  of  views, 
to  promote  rational  reforms,  and  to  cultivate  good  fellowship. 

II.  Its  organization  is  thoroughly  representative  of  the  Bar  Asso- 
ciations of  all  the  states.  Every  State  Bar  Association  is  notified  to  send 
and  in  practice  does  send  delegates  and  alternates  to  the  annual  meeting 
of  the  National  Association.  These,  with  visiting  members  of  the  said 
state,  meet  every  year  in  separate  State  Conferences  on  the  spot  and  elect 
one  of  their  number  as  a  member  of  the  General  Council,  which  thus  con- 
sists of  a  single  member  from  each  state  in  the  Union,  and  of  a  represen- 
tative from  Porto  Rico,  Alaska,  Hawaii,  the  Philippines  and  the  Amer- 
ican Bar  of  China.  Thus  the  Council  is  free  from  any  sectional  or  local 
control  and  represents  the  Bar  Associations  of  every  State  in  the  Union 
as  completely  as  the  Senate  of  the  United  States  represents  the  States. 
The  Council  chooses  its  own  Chairman  every  year,  the  same  chairman 
being  ineligible  for  re-election  after  three  years  of  successive  service,  if 
he  should  be  so  chosen.  The  Council  nominates  not  from  its  own  mem- 
bership, but  from  the  members  of  the  Association  at  large,  an  Executive 
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Committee,  whose  functions  I  will  touch  upon  presently.  The  Council 
also  nominates  to  the  Association  at  large  the  officers  for  the  ensuing 
year,  whose  functions  and  powers  are  defined  in  the  Constitution  and  are 
regulated  by  the  By-laws.  The  election  of  these  officers  is  by  the  Asso- 
ciation itself  in  open  session,  in  practice  by  acclamation,  but  in  theory 
and  in  power  within  the  rights  of  the  association  to  act  otherwise. 

The  Executive  Committee  consists  ex  officio  of  the  President,  the  last 
retiring  President,  the  Chairman  of  the  General  Council,  the  Secretary  and 
the  Treasurer,  together  with  eight  other  members  elected  by  the  Asso- 
ciation upon  nomination  by  the  General  Council,  but  no  member  shall 
be  elected  more  than  three  years  in  succession.  The  Executive  Commit- 
tee is  charged  with  the  executive  business  of  the  Association ;  it  passes  on 
the  nominations  for  membership  made  between  the  sessions  of  the  As- 
sociation by  the  State  Local  Councils,  it  plans  and  arranges  the  program 
of  exercises  for  the  next  annual  meeting,  including  two  and  sometimes 
three  addresses  from  jurists,  statesmen  or  publicists  of  position,  and  the 
selection  of  the  speakers  at  the  banquet  All  requests  for  the  appropria- 
tion of  money  made  by  the  Chairmen  of  Standing  Sections  or  of  Special 
Committees  as  well  as  allowances  to  the  officers  for  actual  expenses,  must 
be  approved  by  the  Executive  Committee.  There  is  no  power  to  hind  the 
Association  by  implication  and  not  a  dollar  of  salary  or  compensation  of 
any  kind  for  services,  however  arduous  or  prolonged,  has  ever  been  re- 
ceived by  any  officer  since  the  birth  of  the  Association  forty-three  years 
ago,  and  during  all  that  time  there  have  been  but  two  treasurers  and  but 
three  secretaries,  whose  unselfish  devotion  and  loyalty  to  the  work  have 
contributed  immeasurably  to  our  success.  Ardor,  pride,  honor  and  loyalty 
have  not  been  bought. 

III.  The  membership  is  open  to  every  lawyer  in  good  standing  of 
the  Bar  of  any  State  for  a  period  of  three  years  next  preceding  his  nomi- 
nation. Nominations  for  membership  must  be  approved  by  the  Local 
Council  of  each  state,  and  these  nominations,  as  approved  and  passed 
upon  by  the  Local  Councils,  must  be  approved  by  the  Executive  Com- 
mittee in  the  interim  between  sessions  and  by  the  general  Association  at 
annual  meetings.  A  vote  is  taken  viva  voce  unless  a  ballot  be  demanded. 
Five  negative  votes  from  the  floor  shall  prevent  an  election  and  one  nega- 
tive vote  of  the  Executive  Committee  shall  prevent  an  election. 

IV.  The  professional  work  of  the  Association  is  entrusted  to  six  Sec. 
tions  and  eleven  Standing  Committees.  The  scope  and  character  of  the 
work  are  sufficiently  indicated  by  the  following  sub-titles:  Legal  Educa- 
tion and  Admission  to  the  Bar ;  Patent,  Trade  Mark  and  Copyright  Law ; 
Judicial  Section;  Comparative  Law;  Public  Utility  Law;  Criminal  Law 
and  Criminology;  Commerce,  Trade  and  Commercial  Law;  International 
Law;  Insurance  Law;  Jurisdiction  and  Law  Reform;  Professional  Ethics 
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and  Grievances;  Admiralty  and  Maritime  Law;  Publicity;  Publications; 
Noteworthy  Changes  in  Statute  Law;  Membership;  Memorials. 

The  sections  formerly  existed  in  the  shape  of  Standing  Committees 
acting  largely  on  their  own  initiative  as  to  expenditures  and  programs, 
but  under  the  recent  amendment  of  the  Constitution,  they  became  integral 
parts  of  the  organization  and  are  thus  brought  into  close,  definite  and 
uniform  relationship  to  the  Association  itself.  In  this  way  clashes  of 
arrangements  and  unequal,  undue  drafts  upon  the  treasury  are  avoided. 

As  to  the  work  done,  it  would  require  a  volume  to  digest  the  results 
of  what  has  been  voluntarily  undertaken  and  admittedly  discharged  in 
the  various  lines  indicated.  The  effects  of  the  work  upon  Congressional 
and  State  legislation,  as  well  as  upon  judicial  sentiment  and  professional 
scholarship,  are  readily  traceable  thru  the  annual  reports.  The  body  of 
legal  literature  thus  built  up,  representing  the  best  and  ripest  thoughts  of 
the  professions,  has  commanded  respect  both  at  home  and  abroad  and  has 
served  the  useful  purpose  of  co-ordinating  the  labors  of  law  teachers, 
practitioners,  legislators  and  reformers,  fusing  the  thoughts  of  men  of 
affairs  with  those  of  students  and  theorists  working  with  a  common  zeal 
for  the  common  good. 

No  one  who  takes  the  pains  to  examine  consecutively  the  annual 
reports  can  fail  to  perceive  a  steady,  continuous,  expansive  and  progres- 
sive development  in  all  the  fields  of  legal  activity  and  a  gratifying  eleva- 
tion of  standards  of  conduct  and  of  thought  Impulsive  reformers  have 
been  checked  by  prudent  conservatism,  and  stubborn  prejudices  in  favor 
of  the  past  have  given  way  to  rational  improvements. 

V.  To  enlarge  the  bounds  of  discussion  and  afford  opportunity  to 
those  anxious  to  appeal  to  the  conscience  and  intellect  of  the  profession, 
two  new  features  have  been  added  to  this  year's  program.  The  first  re- 
lates to  an  Open  Forum,  and  the  second  to  improvement  of  the  Journal. 

As  to  the  first,  there  will  be  an  open  debate  between  masters  of  the 
subject  upon  Legal  Aid  Societies.   The  participants  will  be  eminent. 

A  second  session  will  be  devoted  to  an  open  discussion  upon  "How 
can  we  best  promote  the  welfare,  interest  and  scope  of  action  of  the 
American  Bar  Association?" 

As  to  the  Journal,  a  special  conunittee,  or  successor  of  previous  com- 
mittees, has  held  numerous  sessions  and  will  shortly  announce  a  plan  by 
which  the  Journal  will  in  the  course  of  time  be  elevated  to  the  highest 
rank  as  a  professional  organ  of  opinion  and  as  a  useful  bulletin  of  achieve- 
ments accomplished  thruout  the  year,  thus  bringing  to  the  knowledge  of 
all  members  of  the  association  at  the  earliest  practicable  moment  the  work 
of  the  courts,  of  Congress,  of  State  legislators,  of  scholars,  of  practition- 
ers and  of  reformers,  so  that  the  reader  may  be  in  constant  touch  with 
the  real  life  of  the  profession.  All  that  has  been  done  or  is  doing,  all 
that  is  in  the  air,  as  well  as  all  that  has  been  accepted  as  wholesome,  will 
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be  entitled  to  notice.  The  success  of  the  Journal  depends  upon  the  sup- 
port that  it  can  command.  The  enormous  energies  of  the  profession,  its 
best  brain  power,  as  well  as  its  highest  aspirations,  can  here  find  expres- 
sion. Like  a  fully  equipped  orchestra  it  can  render  an  adequate  prcrfes- 
sional  symphony,  if  time  and  care  are  expended  in  the  selection  and  drill- 
ing of  the  staff.  The  Journal  of  the  American  Bar  Association  can  be 
made  and  should  be  made  the  most  conspicuous  and  influential  publication 
of  the  year.  It  should  be  the  ambition  of  every  member  to  see  that  it  is 
so.  But  it  would  be  manifestly  unfair  to  allow  the  weight  of  so  great  an 
undertaking  to  rest  upon  the  shoulders  of  a  few.  To  make  it  a  success, 
generous  expenditures  w^ll  be  required  and  a  greatly  enlarged  member- 
ship must  be  enlisted  in  its  support  Time,  patience,  and  loyalty  will  solve 
the  problem.  The  right  to  receive  this  journal  is  one  of  the  privileges 
of  membership,  and  is  included  in  the  payment  of  the  modest  annual 
dues. 

VI.  Let  me  add  a  few  words  upon  the  educational  advantages  of 
membership.  No  lawyer,  wherever  resident,  will  be  disposed  to  deny  that 
he  is  benefited  by  contact  with  his  fellow  practitioners,  and  that  as  the 
circle  of  his  relationship  broadens  from  town  to  county,  and  from  county 
to  state,  his  perceptions  are  sharpened,  his  judgments  strengthened  and 
his  sympathies  nourished  by  the  big  problems  of  administrative  justice. 
The  step  from  membership  in  a  State  Bar  Association  to  that  of  member- 
ship in  the  American  Bar  Association  is  a  normal  advance,  and  tlie 
breadth  of  view  thus  gained  is  inspiring.  New  light  breaks  in  even  upon 
purely  local  questions,  while  there  is  a  keener  recognition  of  the  might, 
the  majesty,  the  vitality,  the  all  pervading  sufficiency  of  the  common  law. 
Men  of  the  great  cities  hail  as  brothers  the  men  of  the  plains  and  the 
mountains,  and  the  mountaineers  and  plainsmen  are  enlightened  as  to  the 
perplexities  and  intricacies  of  questions  affecting  congested  communities. 
Exchange  of  views  between  men  from  different  states  is  wholesome,  and 
a  mental  exhilaration  follows  as  beneficial  as  that  derived  from  travel 
amid  new  scenes,  whether  foreign  or  domestic. 

Then,  too,  the  sight  of  the  leaders  of  the  bar  of  the  nation  is  stim- 
ulating. It  adds  much  to  the  interest  with  which  a  decision  of  a  court  is 
read,  if  the  judge  delivering  the  opinion  is  not  an  abstraction,  but  a 
creature  of  flesh  and  blood  whose  personal  appearance  is  known  and 
whose  voice  has  been  heard.  The  same  is  true  of  the  great  advocates. 
I  recall  with  pleasure  the  circumstances  of  having  seen  and  heard  E.  J. 
Phelps,  of  Vermont,  while  discoursing  upon  John  Marshall;  Thomas  J. 
Semmes  of  Louisiana,  eulogizing  Roger  B.  Taney;  Henry  Hitchcock,  of 
Missouri,  comparing:  views  with  Professor  James  Bradley  Thayer,  of 
Massachusetts,  upon  the  growth  of  Constitutional  Law;  Courtland  Parker 
of  New  Jersey,  holding  up  the  career  of  Sir  Matthew  Hale,  as  a  model 
judge;  John  Dillon  in  conversation  with  Justice  Joseph  P.  Bradley  as 
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to  the  new  features  of  the  latest  edition  of  "Dillon  on  Municipal  Corpora- 
tions" ;  Joseph  H.  Choate  swapping  stories  with  John  Randolph  Tucker, 
of  Virginia;  George  H.  Williams,  Attorney  General  of  the  United  States 
in  Grant's  Cabinet,  fencing  with  Wayne  Mac  Veagh.  I  need  not  further 
illustrate,  altho  I  might  do  so  indefinitely.  Judging  from  the  effect  on 
myself  as  a  young  man,  I  believe  young  men,  and  even  those  6f  middle 
age,  would  derive  similar  inspiration  and  enlightment  from  seeing  and 
hearing  the  leaders  of  today  while  grappling  with  the  most  pressing  of 
problems.  Of  these  things  I  am  sure,  that  the  sense  of  brotherhood,  be- 
lief in  the  friendliness  and  nobility  of  the  profession,  will  be  strength- 
ened by  such  contact,  and  faith  in  the  wisdom  and  justice  of  the  law  will 
4)e  justified  by  experience.  The  reserve  potential  strength  of  a  profession 
such  as  ours  can  be  sununoned  to  effective  exercise  only  thru  an  assoaa- 
tion,  national  in  its  scope,  and  wielding  the  consolidated  strength  of  a 
tmited  and  thoroughly  patriotic  Bar. 

Philadelphia,  Pa.  Hampton  L.  Cakson. 


The  Senate  of  the  United  States  has  under  consideration  Senate  Bill 
1214  which  was  introduced  by  Senator  Kellogg  and  which  is  intended  to 
vest  authority  in  the  Supreme  Court  to  make  rules  of  procedure  in  law 
cases  as  the  court  has  already  done  in  equity  cases. 

The  Bill  reads  as  follows : 

To  authorize  the  Supreme  Court  to  prescribe  forms  and  rules,  and 
generally  to  regulate  pleading,  procedure,  and  practice  on  the  common-law 
side  of  the  Federal  courts. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  Supreme 
Court  shall  have  the  power  to  prescribe,  from  time  to  time,  and  in  any 
manner,  the  forms  of  writs  and  all  other  process ;  the  mode  and  manner 
of  framing  and  filing  proceedings  and  pleadings;  of  giving  notice  and 
serving  writs  and  process  of  all  kinds;  of  taking  and  obtaining  evidence; 
drawing  up,  entering,  and  enrolling  orders;  and  generally  to  regulate 
and  prescribe  by  rules  of  the  forms  for  and  the  kind  and  character  of 
the  entire  pleading,  practice,  and  procedure  to  be  used  in  all  actions,  mo- 
tions, and  proceedings  at  law  of  whatever  nature  by  the  district  courts  of 
the  United  States  and  the  courts  of  the  District  of  Columbia.  That  in 
prescribing  such  rules  the  Supreme  Court  shall  have  regard  to  the  sim- 
plification of  the  system  of  pleading,  practice,  and  procedure  in  said 
courts,  so  as  to  promote  the  speedy  determination  of  litigation  on  the 
merits. 

Sec  2.   That  when  and  as  the  rules  of  court  herein  authorized  shall 
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be  promulgated,  all  laws  in  conflict  therewith  shall  be  and  become  of  no 
further  force  and  effect 

The  present  law  provides  as  follows: 

Sec.  914.    (Practice  and  proceedings  in  other  than  equity 
and  admiralty  causes.)    The  practice,  pleadings,  and  form<) 
and  modes  of  proceeding  in  civil  causes  other  than  equity 
and  admiralty  causes  in  the  circuit  and  district  courts  shall 
conform,  as  near  as  may  be,  to  the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  existing  the  time  in  like 
causes  in  the  courts  of  record  of  the  state  within  which  such 
circuit  or  district  courts  are  held,  any  rule  of  court  to  the 
contrary  notwithstanding. 
It  was  the  purpose  of  Congress  in  enacting  this  statute  which  was* 
originally  passed  in  1872  (17  Stats.,  197,  sec.  5),  to  make  the  practice  in 
the  federal  courts  more  simple,  and  to  obviate  the  necessity  of  the  Bar 
becoming  familiar  with  two  different  and  entirely  distinct  systems  of 
procedure  in  the  same  locality;  namely,  the  procedure  used  in  the  State 
courts  and  the  procedure  used  in  the  federal  courts. 

The  necessity  of  a  simplified  procedure  has  always  been  recognized 
both  by  the  Bench  and  the  Bar.  Statistics  bear  out  the  general  proposi- 
tion that  more  than  fifty  per  cent  of  the  points  actually  decided  by  ap- 
pellate courts  in  cases  coming  before  them  on  appeal  are  points  of  prac- 
tice as  distinguished  from  points  of  substantive  law  and  such  a  condition 
is  intolerable. 

The  federal  courts,  in  construing  the  law  above  set  out,  very  early 
announced  the  rule  that  it  was  the  duty  of  the  federal  courts,  as  well  as 
their  right,  "to  reject  any  subordinate  provisions  of  the  state  statutes  and 
any  rule  of  practice  of  state  courts  which  in  their  judgment,  will,  unwise- 
ly incumber  the  administration  of  the  law  or  tend  to  defeat  the  ends  of 
justice  m  their  tribunals."  O'Connell  v.  Reed,  56  Fed.  Rep.  531,  538. 
The  adoption  by  the  federal  courts  of  the  state  court's  rules  of  procedure 
is  not  absolute  but  only  "as  near  as  may  be"  and  there  is  therefore  under 
the  present  practice  a  combination  of  federal  rules  and  state  rules  in  ev- 
ery federal  court  and  that  tends  to  confusion. 

In  1873  and  1875  the  English  Parliament  vested  the  whole  authority 
for  making  detailed  rules  of  practice,  procedure  and  pleading  upon  the 
courts  and  the  effect  has  been  most  gratifying  in  a  resulting  simplicity  of 
practice.  It  may  be  safely  said  that  the  English  Bar  is,  to  a  man,  in 
favor  of  the  plan  which  has  been  so  successfully  tested  for  so  many 
years. 

Some  states  have  already  adopted  laws  vesting  in  the  courts  the  pow- 
er of  making  rules  of  procedure,  particularly  in  New  Jersey,  Colorado  and 
Virginia.  In  New  Hampshire  the  courts  themselves  have  held  that  they 
possess  the  authority  to  regulate  the  details  of  practice  when  there  is  no 
legislative  prohibition  in  the  matter. 
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The  American  Bar  Association  and  the  State  Bar  Associations  thru- 
out  the  country  are  strongly  in  favor  of  the  passage  of  the  Bill  and  have 
again  and  again  sent  delegations  to  Congress  supporting  the  wisdom  and 
the  efficiency  of  its  provisions. 

The  arguments  generally  made  in  favor  of  the  Bill  are : 

A.  That  the  same  reason  which  led  the  Supreme  Court  to  promul- 
gate rules  in  equity  cases  which  have  been  generally  approved  and  cor- 
dially accepted  applies  to  the  law  side  of  the  court. 

B.  That  definite  rules,  the  same  in  every  Federal  court,  tend  toward 
simplicity,  lessen  points  of  dispute  in  regard  to  matters  of  procedure  and 
make  for  efficiency  in  the  prompter  final  determination  of  pending  litiga- 
tion. 

C.  That  the  Supreme  Court  is  most  familiar  with  rules  which  are 
necessary  in  practice  and  first  to  appreciate  the  necessity  of  any  change 
or  modification,  and  with  the  power  vested  in  them  of  making  such  rules 
there  will  result  an  inmiediate  revision  that  can  not  be  accomplished  by 
Congress. 

D.  That  the  need  of  rules  of  procedure  in  law  cases  which  are  capa- 
ble of  clear  understanding  and  which  can  be  easily  applied  is  generally 
recognized  and  that  no  agency  exists  which  can  accomplish  this  purpose 
so  accurately,  so  quickly  or  so  satisfactorily  to  the  Bar  as  the  Supreme 
Court. 

E.  That  it  is  most  unfortunate  to  have  different  forms  of  proce- 
dure in  federal  courts  of  equal  jurisdiction  located  in  different  states. 

F.  That  the  constitutionality  of  the  vesting  of  the  power  to  make 
such  rules  in  the  Supreme  Court  is  unquestioned.  Beers  v.  Houghton,  9 
Peters,  (U.  S.)  359;  Bank  of  the  United  States  v.  Halstead,  10  Wheat. 
51 ;  Rose's  Code  of  Federal  Procedure,  Vol.  1,  p.  833. 

G.  That  any  alteration  that  may  be  necessary  arising  out  of  any 
changed  conditions  can  be  instantly  effective  if  the  Supreme  Court  is 
given  power  in  the  matter,  whereas  if,  as  is  now  the  case,  an  Act  of  Con- 
gress is  necessary  in  the  premises,  it  becomes  at  once  practically  inefficient. 

//.  That  any  vesting  of  the  power  in  the  Supreme  Court  to  make 
rules  would  not  deprive  Congress  of  its  complete  control,  if  at  any  time 
it  desired  to  exercise  it. 

The  objections  urged  against  the  Bill,  so  far  as  I  have  become  famil- 
iar with  them  are: 

o.   That  its  constitutionality  is  not  beyond  doubt. 

h.  That  it  will  require  the  practitioner  to  become  familiar  with  two 
modes  of  procedure,  one  for  his  work  in  the  state  court  and  one  for  his 
work  in  the  federal  court 

c.  That  Congress  should  alone  exercise  the  power  of  making  any 
general  rules  of  procedure  because  the  formation  of  such  rules  is  more 
legislative  than  judicial  in  character  and  can  be  best  exercised  either  by 
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the  direct  action  of  Congress  or  as  the  result  of  the  work  of  a  commis- 
sion authorized  by  Congress. 

d.  That  the  general  rules  already  adopted  in  equity  cases  have  not 
proved  simple  or  satisfactory. 

The  Bill  has  been  referred  by  the  Judiciary  Committee  of  the  Senate 
to  a  sub-committee  consisting  of  Senator  Colt,  Senator  Dillingham  and 
Senator  Walsh.  My  information  is  that  a  majority  of  the  sub-committee 
and  a  majority  of  the  committee  of  the  Judiciary  are  in  favor  of  the  BilL 

Washington,  D.  C.  Selden  P.  Spencer.* 


The  liability  of  a  carrier  for  negligence  during  Government  operation 
of  the  railroads  has  been  differently  determined  by  the  courts  of  different 
jurisdictions. 

While  the  United  States  Supreme  Court  has  not  clearly  passed  upon 
this  question  as  yet,  under  the  logical  reasoning  of  Chief  Justice  White,  in 
the  case  of  Northern  Pacific  R,  R.  Co.  v.  State  of  North  Dakota  (1919)  250 
U.  S.  135;  s.  c  172  N.  W.  324,  there  would  seem  to  be  no  doubt  but 
that  the  Director  General  of  RaUroads  will  be  held  solely  liable  for  dam- 
ages resulting  from  his  negligence  or  that  of  his  agents  or  employes 
during  the  period  that  the  Government  was  in  possession  of  and  operat- 
ing the  railroads,  and  that  a  carrier  cannot  lawfully  be  held  for  the  negli- 
gent acts  of  the  Director  General  or  his  agents  or  employes. 

In  the  North  Dakota  case,  the  Supreme  Court  said :  "No  elaboration 
could  make  clearer  than  do  the  act  of  Congress  of  1916,  the  proclamation 
of  the  President  exerting  the  powers  given,  and  the  act  of  1918  dealing 
with  the  situation  created  by  the  exercise  of  such  authority,  that  no  di- 
vided but  a  complete  possession  and  control  were  given  the  United  States 
for  all  purposes  as  to  the  railroads  in  question.  But  if  it  be  conceded 
that  despite  the  absolute  clarity  of  the  provisions  concerning  the  control 
given  the  United  States,  and  the  all-embracing  scope  of  that  control,  there 
is  room  for  some  doubt,  the  con «ii deration  of  the  general  context  com- 
pletely dispels  hesitancy.  How  can  any  other  ccmdusion  be  reached  i^ 
consideration  be  given  the  comprehensive  provisions  concerning  the  aH 
ministration  by  the  United  States  of  the  property  which  it  was  authorized 
to  take,  the  financial  obligations  under  which  it  came  and  all  other  duties 
and  exactions  which  the  act  imposed,  contemplating  one  control,  one  ad- 
ministration, one  power  for  the  accomplishment  of  the  one  purpose,  the 
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complete  possession  by  governmental  authority  to  replace  for  the  period 
provided  the  private  ownership  theretofore  existing." 

If  the  conclusion  reached  in  this  case  by  the  highest  court  in  our 
land  is  correct,  L  e.,  that  the  act  of  Congress  and  the  proclamation  of  the 
President  resulted  in  transferring  "the  complete  possession  by  govern- 
mental authority  to  replace  for  the  period  provided  the  private  ownership 
theretofore  existing/'  and  "that  no  divided  but  a  complete  possession  and 
control  were  given  the  United  Stotes  for  all  purposes  as  to  the  railroads 
in  question/'  then,  how  can  it  be  claimed  that  the  railroad  company,  de- 
prived of  all  control  during  the  operation  of  iU  property,  may  yet  be  held 
liable  for  negligence  in  its  operation? 

Clearly  such  a  holding  would  be  counter  to  fundamental  principles  of 
organic  law,  since  it  would  take  the  property  of  one  citizen  to  pay  the 
debt  or  obligation  of  another,  when  tiiat  other  was  in  no  legal  sense 
empowered  to  bind  the  party  held 

During  the  period  of  Government  operations,  the  agents  and  em- 
ployes engaged  in  the  operation  of  railroads  were  clearly  employes  of  the 
EHrector  General,  who  was  engaged  in  the  operation  of  trains  and  rail- 
roads thru  his  agents  and  employes. 

Contracts  for  transportation  by  passengers  were  clearly,  during  this 
period,  the  contracts  of  the  Director  General  and  not  of  the  carriers,  who 
had  been  completely  dispossessed  of  their  property  during  the  period  of 
Government  operation. 

The  railroad  companies,  during  the  period  of  Government  operation, 
were  clearly  not  engaged  in  the  business  of  a  common  carrier,  since  they 
had  no  trains  to  operate,  nor  any  agents  or  employes  engaged  in  the  oper- 
ation of  trains,  but  the  property  of  the  carriers,  after  the  President's 
Proclamation,  according  to  the  opinion  of  the  Supreme  Court  of  the 
United  States,  was  completely  transferred  to  the  Director  General  of  Rail- 
roads "for  the  period  provided/' 

As  reasoned  by  Judge  Booth,  in  the  case  of  Dooley  v.  Penna.  R,  R.  Co., 
250  Fed.  143:  "It  needs  no  argument  to  show  that  it  was  necessary,  in 
order  that  these  powers  be  made  effective,  that  the  possession,  the  con- 
trol, and  the  utilization  of  the  property  should  be  exclusive,  and  not  sub- 
ject to  interference  by  private  parties." 

Judge  Booth's  opinion  is  quoted  and  approved  by  Judge  Ray  in  United 
States  V.  KambeitM,  256  Fed.  247,  wherein  it  was  said :  "Neither  the  Unit- 
ed States,  nor  the  President,  nor  the  Director  General,  is  doing  this  as 
agent  for  the  railroads  or  the  transportation  companies.  The  United 
States,  thru  its  officers  and  agents,  is  doing  all  this  on  its  own  purposes, 
including  service  to  and  for  the  general  public  The  United  Sutes  is  not 
in  partnership  with  these  transportation  or  railroad  systems." 

Some  of  the  state  courts  have  predicated  the  liability  of  the  carrier, 
during  the  period  of  Government  operations,  upon  the  provisions  of 
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Section  10  of  the  act  of  Congress,  which  provides:  "Carriers,  while 
under  federal  control,  shall  be  subject  to  ail  laws  and  liability  as  common 
carriers  whether  arising  under  state  or  federal  laws  or  at  common  law,  ex- 
cept insofar  as  may  be  inconsistent  with  the  provisions  of  this  act*'  etc. 

In  Ault  V.  Missouri  Pacific  R.  R.  the  Supreme  Court  of  Arkansas 
held  that  the  carrier  was  liable  under  this  section  of  the  act  of  Congress 
for  the  wages  due  an  employe,  during  the  period  of  Government  opera- 
tion, who  before  had  been  paid  by  the  Director  General  of  Railroads. 
This  case  was  decided  November  17,  1919,  and  is  now  pending  in  the 
Supreme  Court  of  the  United  States. 

The  reasoning  of  the  Federal  Courts,  however,  is  almost  uniformly 
to  the  effect  that  the  predication  of  liability  against  the  carrier  for  acts 
of  the  Director  General,  during  the  period  of  Government  operations, 
would  be  "inconsistent  with  the  provisions"  of  the  act  of  Congress,  and 
that  it  was  not  the  intention  of  Congress  to  make  the  carriers  liable  for 
the  negligence  of  the  Director  General.  Rutherford  v.  Un.  Pac,  R.  Co., 
254  Fed.  880;  Haubert  v.  B.  &  O.  R.  R.,  259  Fed.  361. 

Judge  Mtinger,  in  the  Union  Pacific  case,  held  that  the  office  of  Di- 
rector General  was  analogous  to  that  of  receiver  of  railroad  companies, 
and,  in  the  B.  &  O.  case,  Judge  Westenhaver  observed:  "Manifestly, 
it  seems  to  me  that  in  view  of  these  conditions  no  liability  exists  against 
the  railroad  company  itself  for  a  personal  injury  due  to  operation  under 
federal  control,  and  that  no  judgment  can  be  rendered  therefor  which 
will  become  a  lien  upon  the  corpus  of  its  property  or  payment  compelled 
therefrom." 

In  Nash  v.  Southern  Pacific  Co,,  260  Fed.  280,  Judge  Van  Fleet  sus- 
tained a  motion  to  substitute  the  Director  General  as  defendant  and  to 
dismiss  the  railroad  company  upon  the  same  line  of  reasoning,  and,  in 
Hatcher  &  Snyder  v.  A.  T.  &  S.  F.  Ry.  Co.,  258  Fed.  952,  Judge  Lewis 
reached  the  same  conclusion  as  the  result  of  an  exhaustive  and  logical 
opinion. 

Non -liability  of  the  company  was  adjudged  nisi  prius  in  the  case  of 
Schumacher  v.  Penna.  R,  R.  Co.,  175  N.  Y.  Supp.  84;  and  see  also  Dahn 
v.  McAdoo,  256  Fed.  549;  Southern  Cotton  Oil  Co.  v.  Atlantic  Coast  Line 
Railroad,  257  Fed.  138;  Wood  v.  Clyde  Steamship  Co.,  257  Fed.  879. 

Judge  Hand,  for  the  Southern  District  of  New  York,  in  Jensen  v, 
Lehigh  Valley  R.  Co,,  255  Fed.  795,  construing  section  10  of  the  act  of 
Congress,  held  that  Congress  intended  that  "The  'carriers,*  the  corpora- 
tions, themselves,*'  should  be  held  liable  until  their  liability  was  changed 
by  some  valid  provision.  But  Judge  Hand  and  the  Supreme  Court  of  Ar- 
kansas are  clearly  at  variance  with  the  reasoning  and  logic  of  the  Su- 
preme Court  of  the  United  States  in  the  North  Dakota  case  (250  U.  S. 
135),  and  with  the  conclusion  of  the  Springfield  Court  of  Appeals  (Mis- 
souri) in  the  recent  case  of  IV.  IV.  Cravens  and  the  Bank  of  Poplar  Bluff 
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V.  Mo.  Pac.  R.  R.  and  Walker  D.  Hmes,  Director  General,  218  S.  W.  912. 
See,  also,  Ringquist  v.  Duluth,  Missabe  &  Northern  R»  R,  decided  by  the 
Supreme  Court  of  Minnesota. 

Upon  this  subject,  the  decisions  of  the  United  States  Courts  are  con- 
trolling upon  the  State  Courts.  In  Mardis  v.  Walker  D.  Mines  and  the 
Missouri  Pacific  Railroad  Company,  258  Fed.  945  the  District  Court  of 
the  United  States  for  the  Western  District  of  Arkansas  sustained  a  de- 
murrer on  behalf  of  the  railroad  company  to  a  joint  action  against  the 
Director  General  and  the  Railroad  Company,  and  the  case  is  now  pend- 
ing on  writ  of  error  in  the  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit.  As  this  is  one  of  the  strongest  courts  in  the  country, 
the  opinion  in  this  case,  when  rendered,  will  reflect  both  the  logic  and  the 
law  upon  this  subject 

St.  Louis,  Missouri.  Edward  J.  White.^ 

COMMITTEE  REPORT 

In  view  of  the  fact  that  the  Minutes  of  the  1919  meeting  of  the  Mis- 
souri Bar  Association  have  not  yet  been  published,  the  following  report 
of  the  Committee  on  Amendments,  Judiciary  and  Procedure  will  be  of 
interest  to  the  many  attorneys  who  did  not  attend  the  meeting: 

Kansas  City,  Mo.,  October  3rd,  1919. 
To  the  Missouri  Bar  Association: 

Your  Committee  on  Amendments,  Judiciary  and  Procedure  would 
report  that  in  compliance  with  the  will  of  this  body,  as  expressed  at  the 
1918  meeting  thereof,  legislative  bills  covering  the  seven  measures  ap- 
proved were  presented -to  the  last  General  Assembly  for  enactment,  as 
follows : 

1.  An  Act  repealing  Sections  950  to  963,  inclusive,  of  Chapter  9, 
R.  S.  1909,  relating  to  the  disbarment  of  attorneys,  and  enacting  ten  new 
sections  in  lieu  thereof. 

2.  An  Act  repealing  125  sections  of  Chapter  21,  R.  S.  1909,  relating 
to  civil  procedure — general  code,  and  enacting  104  new  sections  in  lieu 
thereof. 

3.  An  Act  amending  Chapter  35,  R.  S.  1909,  relating  to  courts  of 
record,  their  general  powers  and  duties,  by  the  addition  of  two  new  sec- 
tions thereto,  in  which  the  judge  of  any  circuit  or  criminal  court  is  au- 
thorized to  hold  special  terms  at  any  time  when  its  business  or  the  public 
good  demands,  upon  reasonable  notice  given,  and  providing  that  no  trial 
shall  be  terminated  by  the  expiration  of  the  term,  but  that  such  trial  may 
be  concluded  or  the  case  continued,  in  the  discretion  of  the  court. 

1.  Mr.  White  is  a  graduate  of  the  School  of  Law,  University  of  Missouri,  and 
is  now  General  Solicitor  for  the  Missouri  Pacific  Railroad  Company. — Ed. 
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4.  An  Act  repealing  28  sections  of  Chapter  37,  R.  S.  1909,  relating 
to  criminal  procedure,  and  enacting  35  new  sections  in  lieu  thereof. 

5.  An  Act  amending  Sections  6345,  6355,  6356,  6359,  6364  and  6396 
of  Chapter  46,  R.  S.  1909,  relating  to  Evidence. 

6.  An  act  providing  for  the  appointment  of  three  Conunissioners 
for  the  St  Louis  Court  of  Appeals,  to  serve  for  a  term  of  2  years. 

7.  An  Act  authorizing  tfie  Supreme  Court  to  prescribe  rules  cover- 
ing procedure  in  civil  cases  in  courts  of  record  in  this  state.  This  bill, 
as  drafted  by  your  comm'ttee  and  presented  to  the  legislature,  was  as 
follows : 

"Section  1.  The  Supreme  Court  shall  have  the  power  to  prescribe 
from  time  to  time,  the  forms  and  manner  of  service  of  writs  and  all 
other  process;  the  mode  and  manner  of  framing  and  filing  proceedings 
and  pleadings ;  of  giving  notice  and  serving  process  of  all  kinds ;  of  tak- 
ing and  obtaining  evidence;  drawing  up,  entering,  and  enrolling  orders; 
and  generally  to  regulate  and  prescribe  by  rule  the  forms  for  the  entire 
pleading,  practice  and  procedure  to  be  used  in  all  actions,  motions,  and 
proceedings  whatsoever  in  civil  cases  in  all  courts  of  record  in  this  state, 
except  county  and  probate  courts. 

"Section  2.  When' and  as  the  rules  of  court  herein  autliorized  shall 
be  promulgated,  all  laws  in  conflict  therewith  shall  be  and  become  of  no 
further  force  and  effect" 

It  will  be  noticed  that  the  above  bill  is  an  almost  exact  copy  of  the 
Webb  bill  relating  to  procedure  in  the  federal  courts,  heretofore  intro- 
duced and  for  some  time  pending  in  Congress. 

Of  these  proposed  measures,  two  only  were  enacted  by  the  legisla- 
ture, towit:  the  act  relating  to  the  disbarment  of  attorneys,  and  the  act 
providing  for  the  appointment  of  three  Commissioners  of  the  St  Louis 
Court  of  Appeals. 

The  bill  relating  to  the  disbarment  of  attorneys  was  emasculated  to 
some  extent  in  its  passage  through  the  legislature.  This  could  not  be 
prevented,  but  it  is  believed  that  the  bill  as  finally  passed  is  some  im- 
provement over  the  old  law. 

In  addition  to  the  above,  the  act  creating  a  Supreme  Court  Com- 
mission was  extended  for  another  period  of  four  years  and  the  number 
of  commissioners  increased  from  four  to  six. 

The  other  bills  reached  various  stages  in  the  legislative  process,  but 
suffice  it  to  say  they  all  failed  of  passage.  Some  opposition  came  from 
members  of  the  legislature  and  persistent  opposition  was  encountered  to 
some  of  the  bills  from  attorneys  representing  special  interests,  but  it  is 
believed  that  the  primary  reason  for  the  failure  of  the  legislature  to  enact 
these  proposed  measures  was  the  lack  of  interest  manifested  by  the 
lawyers  of  the  state,  generally,  and  their  failure  to  co-operate  with  the 
Committee  in  their  promotion. 
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As  to  the  proposed  measure  authorizing  the  Supreme  Court  to  for- 
mulate rules  of  procedure  to  take  the  place  of  the  present  dvil  code,  so 
much  opposition  was  manifested  by  the  members  of  the  legislature  that 
this  bill  did  not  get  be3rond  the  initial  stage  of  introduction  and  com- 
mittee reference. 

It  cannot  be  asserted  too  often  that  if  the  Missouri  Bar  Association 
expects  the  General  Assembly  to  enact  its  proposed  measures  relating  to 
procedure,  it  will  have  to  get  unitedly  behind  the  measures  and  continu- 
ously urge  and  promote  their  passage  by  a  strong  legislative  committee 
remaining  constantly  at  the  scene  of  action.  Experience  has  demon- 
strated the  fact  that  an  occasional  visit  to  the  legislature  by  one  or  more 
members  of  the  Bar  Association  Committee,  and  formal  presentations  of 
the  proposed  measures  before  the  several  legislative  .committees,  will  not 
accomplish  results.  Unless  the  Association  is  willing  to  go  about  this 
matter  in  a  business-like  way,  it  had  as  well  cease  its  efforts  to  secure 
from  our  General  Assembly  any  substantial  change,  or  amendments,  of 
our  present  procedural  law. 

There  was,  however,  considerable  activity  on  the  part  of  the  legisla- 
ture, upon  its  own  initiative,  with  the  following  results  touching  proce- 
dure: 


Section  869,  relating  to  arbitration,  amended  by  eliminating  the  ex- 
ception as  to  married  women. 

Section  2298,  relating  to  bonds  in  attachment  proceedings,  amended 
by  the  addition  of  certain  provisions.  It  is  suggested,  however,  that  this 
act  is  probably  invalid  on  account  of  a  defective  title  and  a  failure  to 
comply  with  the  provisions  of  Section  34,  Article  4,  of  the  constitution. 

Section  2360,  relating  to  condemnation  proceedings  by  a  corporation, 
amended  so  as  to  include  oil,  pipe-line  and  gas  companies. 

Sections  2512,  2513,  2514,  and  2527,  relating  to  injunctions,  amended 
by  taking  from  the  probate  courts  the  right  to  issue  writs  of  injunction. 
It  is  presumed  that  this  amendment  was  made  for  the  purpose  of  har- 
monizing the  statute  with  the  ruling  of  the  supreme  court  in  the  case  of 
State  ex  reL  v.  Locker,  181  S.  W.  1001. 

Section  1887,  relating  to  the  period  of  limitation  in  personal  actions, 
amended  by  adding  certain  words  of  interpretation.  It  is  suggested  that 
Section  1  of  this  act  is  defective,  but  perhaps  not  fatally  so. 

Section  2998,  relating  to  the  notice  required  in  proceedings  to  dis- 
solve corporations,  amended  by  the  addition  of  a  provision  requiring  the 
secretary  to  mail  a  copy  of  the  application  to  all  non-residents  of  the 
county. 

Section  2996^  relating  to  the  voluntary  dissolution  of  corporations, 
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amended  by  the  addition  of  a  provision  to  the  effect  that  a  dissolution 
may  be  effected  in  certain  cases  simply  by  the  filing  of  an  affidavit  with 
the  secretary  of  state. 

Section  3882,  relating  to  punishment  by  courts  for  contempt,  amended 
by  striking  out  all  that  part  of  the  present  section  in  which  a  limit  is 
placed  upon  the  punishment.  This  amendment  was,  presumably,  made  to 
meet  a  criticism  by  the  supreme  court  in  the  case  of  Railway  vs.  Gilder- 
sleeve,  219  Mo.  170,  and  other  cases. 

Section-  5316,  specifying  certain  defects  for  which  judgments  shall 
not  be  reversed  or  persons  discharged  by  writ  of  habeas  corpus,  is  amended 
by  striking  out  that  part  of  the  section  relating  to  discharges  under  the 
habeas  corpus  act  The  purpose  of  this  amendment  is  not  apparent  un- 
less it  be  to  enlarge  the  power  of  appellate  courts  to  discharge  from  cus- 
tody on  account  of  technical  errors  occurring  in  the  lower  courts. 

Section  5549,  relating  to  petitions  for  the  establishment  of  drainage 
districts,  amended  by  str'king  out  the  provision  requiring  the  posting  in 
the  proposed  district  of  notices  of  the  presentation  of  the  petition. 

Section  6423,  relating  to  the  serving  of  notices  to  take  depositions  in 
proceedings  to  perpetuate  testimony,  is  amended  by  eliminating  the  provi- 
sion relating  to  married  women. 

Section  6445,  relating  to  the  serving  of  notice  to  take  depositions  in 
proceedings  to  establish  land  boundaries  amended  by  eliminating  the 
provision  relating  to  married  women. 

Laws  Repealed, 

Section  2611,  relating  to  appeals  and  writs  of  error  in  partition  pro- 
ceedings is  repealed.  The  reason  for  repeal  of  this  section^  is  not  known 
unless  it  be  on  the  theory  that  the  section  was  not  necessary,  in  view  of 
Section  2038,  which  is  a  general  statute  and  evidently  intended  to  cover 
appeals  from  the  circuit  court  in  all  civil  cases. 

New  Laws. 

1.  A  new  section,  providing  that  in  all  cases  in  which  a  referee  has 
been  appointed  and  made  report,  the  appellate  court  shall,  on  exceptions 
properly  preserved,  review  the  evidence  and  the  findings  of  fact  and  con- 
clusions of  law  of  the  referee  and  the  trial  court  and  give  such  judg- 
ment as  shall  be  conformable  to  the  law  under  the  evidence.  This  statute 
has  an  emergency  clause,  wherein  it  is  stated  that  there  is  now  no  ade- 
quate law  governing  appellate  procedure  in  reference  cases.  (Acts  of 
1919,  pg.  213.) 

2.  A  new  section,  prescribing  the  time  in  which  executions  may  be 
issued  on  judgments  assessing  benefits  and  damages  in  proceedings  in- 
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stituted  by  dtics  for  the  purchase  or  condemnation  of  property  for  pub- 
lic uses.    (Acts  of  1919,  pg.  221.) 

3.  A  new  section,  providing  that  in  all  criminal  cases  the  fact  of  a 
former  acquittal  or  conviction  of  such  defendant  for  the  same  offense 
may  be  shown  under  the  general  issue  or  plea  of  not  guilty.  (Acts  of 
1919,  pg.  287:) 

4.  A  new  section,  making  it  lawful  for  any  blind  person  over  the 
age  of  18  to  agree  with  his  or  her  employer  to  waive  his  or  her  right  to 
damage  or  compensation  for  personal  injuries  arising  out  of  or  in  the 
course  of  his  or  her  employment  for  an  injury  for  which  such  blindness 
was  the  direct  or  contributing  cause.    (Acts  of  1919,  pg.  289.) 

5.  A  new  section,  providing  that  in  the  trial  of  suits  involving  the 
title  to  real  estate,  the  recitals  in  deeds  conveying  such  real  estate,  and 
affidavits  made  in  connection  therewith  and  attached  thereto,  may  be  re- 
ceived in  evidence  under  certain  circumstances  as  the  testimony  of  the 
person  making  such  deed  or  affidavit    (Acts  of  1919,  pg.  289.) 

6.  Three  new  sections,  providing  for  the  taking  of  affidavits  and 
depositions  without  this  state  of  persons  engaged  in  the  naval  or  military 
service  of  the  United  States.   (Acts  of  1919,  pg.  291.) 

7.  A  new  section,  for  the  benefit  of  persons  absent  from  the  state 
and  engaged  in  the  military  or  naval  service  of  the  United  States  and  ex- 
tending "during  the  continuance  of  the  present  war  and  for  the  period 
of  one  year  after  peace  is  declared"  the  time  limited  by  the  laws  of  this 
state  for  the  institution  of  legal  proceedings.    (Acts  of  1919,  pg.  492.) 

8.  A  new  section,  prescribing  the  limitations  within  which  actions  by 
married  women  shall  be  brought  for  the  recovery  of  real  estate  or  any 
interest  therein.   (Acts  of  1919,  pg.  496.) 

9.  A  new  section,  providing  that  as  a  condition  precedent  to  the 
institution  of  a  suit  for  damages  against  a  city  of  the  third  class  on  ac- 
count of  injuries  growing  out  of  defective  streets,  side-walks  or  bridges, 
written  notice  to  the  mayor  must  be  given  within  90  days  of  the  occur- 
rence, and  therein  stating  the  place  where  the  injury  was  received  and  the 
character  and  circumstances  of  the  injury  and  that  damages  will  be 
claimed  from  the  city  therefor.   <Acts  of  1919,  pg.  568.) 

10.  A  new  section,  prescribing  in  cities  of  over  300,000  inhabitants 
the  time  in  which  suits  for  damages  arising  from  a  change  in  the  grade 
of  streets  and  alleys  shall  be  filed.   (Acts  of  1919,  pg.  601.) 

Respectfully  submitted, 

David  H.  Harris, 
John  M.  Atkinson, 
Robert  Lamar, 
Hugo  Muench, 
A.  T.  DuMM. 
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ST.  LOUIS  NOTES 


A  meeting  of  the  St.  Louis  Bar  Association  was  held  at  the  Planters 
Hotel,  Thursday  evening,  April  15th.  The  judges  of  the  St  Louis  Cir- 
cuit were  the  guests  of  honor  upon  this  occasion.  An  informal  dinner 
was  served  at  6:30  p.  m.  Afterwards  Honorable  Albert  J.  Beveridge 
delivered  the  address.  His  subject  was:  "Marshall  and  the  Constitution." 
This  brilliant  address  covered  a  period  of  three  hours,  but  to  the  end  the 
large  audience  gave  the  speaker  the  most  profound  attention. 

The  St.  Louis  Bar  Association  has  appointed  committees  to  co- 
operate with  the  committees  of  the  American  Bar  Association  for  the 
entertainment  of  the  members  who  will  attend  the  meeting  of  the  Amer- 
ican Bar  Association  which  will  be  held  at  St.  Louis,  August  26th,  27th, 
and  28th. 

A  committee  has  been  appointed  by  President  Marion  C.  Early,  of 
the  St.  Louis  Bar  Association,  to  report  on  the  revision  of  the  Missouri 
Constitution.  The  chairman  of  the  Committee  is  Honorable  Walter  D. 
Coles,  and  the  following  members  will  act  with  him :  Messrs.  Joseph  M. 
Bryson,  Charles  W.  Bates,  C.  P.  Williams  and  Lambert  E.  Walther. 

President  Early  was  authorized  by  the  Executive  Committee  of  the 
St  Louis  Bar  Association  to  appoint  a  committee  of  three  to  serve  as  a 
Committee  on  the  Illegal  Practice  of  the  Law.  This  committee  is  dis- 
tinguished from  the  Grievance  Committee  in  that  the  Grievance  Com- 
mittee has  jurisdiction  over  offenses  committed  by  licensed  attorneys, 
whereas  the  new  committee  will  look  after  cases*  in  which  persons  prac- 
ticing law  have  not  been  licensed. 

Another  committee  has  been  appointed,  consisting  of  Guy  A.  Thomp- 
son, Forrest  C.  Donnell  and  W.  L.  Sturdevant,  to  draft  a  plan  for  the 
St  Louis  Bar  Association  to  express  its  approval  or  disapproval  of  the 
candidates  for  judicial  office  at  the  coming  election. 


Mr.  Roy  D.  Williams,  of  Boonville,  has  moved  to  Kansas  City  and 
has  become  associated  with  the  firm  of  Warner,  Dean,  Langworthy, 
Thomson  &  Williams. 

Of  the  ten  members  of  the  circuit  bench  of  Jackson  County  Judge 
Clarence  A.  Burney  is  the  only  bachelor.  While  he  is  penalized  as  a 
single  man  under  the  income  tax  laws«  he  contends  that  he  will  play  even 
when  the  women  get  to  vote. 

John  Milton  Fox,  for  nearly  forty  years  a  member  of  the  firm  of 
Lathrop,  Morrow,  Fox  &  Moore,  died  on  April  1st    Mr.  Fox  was  a 
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Yale  graduate.  He  stood  very  high  as  a  lawyer  and  Christian  gentleman. 
His  is  the  first  death  in  his  firm  since  its  organization. 

Judge  Latshaw,  of  the  Criminal  Court,  is  authority  for  the  statement 
that  Kansas  City  sends  more  criminals  to  the  penitentiary  than  any  other 
city  in  Missouri.  Three- fourths  of  these,  he  says  are  transient  persons. 
Kansas  City  produces  about  one-fourth  of  the  entire  number. 

The  Kansas  City  Bar  Association  held  its  thirty-first  annual  banquet 
on  March  sixth.  Mr.  Charles  W.  German,  the  President,  presided.  Mr. 
John  S.  Wright,  the  only  local  speaker,  gave  some  interesting  data  con- 
cerning the  courts  of  the  state.  Mr.  John  M.  Zane,  of  Chicago,  had  a 
unique  paper  entitled  "A  Picaresque  Maiden"  (see  dictionary),  which 
was  a  most  remarkable  account  of  an  adventuress  and  her  exploits,  mari- 
tal and  otherwise,  in  many  lands.  Judge  Van  Valkenburgh,  an  old  time 
friend  of  Mr.  Zane,  in  introducing  him  related  a  number  of  mutual  col- 
lege experiences  which  one  would  not  ordinarily  associate  with  the  staid 
and  dignified  Federal  Judge.  Ex-Senator  J.  Ham  Lewis,  of  lUinois,  was 
one  of  the  distinguished  guests,  and  delivered  a  characteristic  address. 

The  Kansas  City  Law  School  gave  its  fifteenth  annual  Washington 
Birthday  dinner  at  the  Baltimore  Hotel  on  February  21st.  With  the  ex- 
ception of  Judge  John  Dawson,  of  the  Supreme  Court  o^  Kansas,  the 
program  was  furnished  by  the  students,  who  surprised  their  elders  by  the 
brilliancy  of  their  addresses.  Judge  Dawson's  subject  was  "The  Three 
Parties  to  a  Law  Suit."  The  third  party  in  this  instance  was  the  Supreme 
Court,  and  Judge  Dawson  gave  in  detail  the  course  of  a  case  in  the  Kan- 
sas Supreme  Court  after  it  had  been  argued  and  submitted.  The  Judge 
said  it  was  not  infrequent  in  writing  an  opinion  that  he  would  not  state 
his  own  conception  of  the  law  of  the  case  but  would  attempt  to  express 
the  opinion  of  the  majority  of  the  court.   This  keeps  out  dissension. 

The  January  meeting  of  the  Kansas  City  Bar  Association  was  ad- 
dressed by  Judge  W.  L.  Huggins,  the  father  of  the  bill  creating  the  new 
Court  of  Industrial  Relations  of  Kansas,  and  now  a  member  of  that 
court.  Judge  Huggins  gave  a  thorough  resume  of  the  bill  and  the  con- 
ditions leading  to  its  enactment,  which,  as  we  all  know,  was  brought 
about  by  the  recent  coal  strike.  In  brief,  the  purpose  of  the  bill  is  to 
prevent  strikes  by  affording  a  judicial  remedy  for  the  troubles  out  of 
which  strikes  originate.  The  powers  of  the  court  are  limited  to  indus- 
tries involving  the  essentials  of  food,  fuel  and  transportation.  In  addi- 
tion to  fixing  the  rate  of  wages,  the  court  has  the  power  to  take  over  the 
operation  of  these  various  industries.  In  Judge  Huggins'  opinion  the  con- 
stitutionality of  it  will  be  sustained  upon  the  broad  grounds  of  public 
welfare  and  necessity. 

Some  years  ago  at  the  annual  banquet  of  the  Kansas  City  Bar  Asso- 
ciation Mr.  John  T.  Harding,  then  of  Nevada,  who  had  recently  been  a 
candidate  for  the  State  Senate,  responded  to  the  toast,  "The  Country 
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Lawyer  and  The  City  Lawyer."  Following  the  toastmaster's  introduction, 
the  genial  John,  then  a  stranger  to  most  of  the  Kansas  City  Bar,  who  was 
inconspicuously  seated  with  some  convivial  friends,  filled  with  the  spirit 
of  the  occasion,  was  literally  lifted  txy  them  on  to  the  table.  From  this 
somewhat  prominent  position  was  visible  a  gentleman,  faultlessly  attired, 
who,  even  then,  supported  a  remarkably  bald  head.  Apparently  unem- 
barrassed, he  plunged  into  his  subject  "Gentlemen,"  he  said,  "There  are 
marked  differences  between  the  country  lawyer  and  the  city  lawyer.  One 
bags  at  the  knee  and  the  other  bags  at  the  belt  The  first  is  a  disciple  of 
Saint  Peter,  the  latter  of  Bacchus.  But  gentlemen,  this  is  not  all  Usu- 
ally there  is  a  political  bee  buzzing  in  the  bonnet  of  the  country  lawyer. 
One  got  after  me  and  I  thought  I  was  in  it  until  after  the  first  ballot 
at  the  nominating  convention,  when  away  went  the  bee,  the  buzz  and  the 
bang  and  left  me  a  bald  headed  immune." 
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LOCAL  AND  SPECIAL  LEGISLATION  IN 
MISSOURI  UNDER  THE  CONSTI- 
TUTION OF  1875 


Chapter  V.   A  Study  of  the  Cases  Involving  an  Application 
of  the  Constitutional  Limitations. 

It  was  indicated  in  the  preceding  chapter  that  a  general 
law  relates  to  persons  or  things  as  a  class;  that  this  class  is 
determined  by  a  "distinguishing  peculiarity"  which  bears  a 
reasonable  relation  lo  the  purpose  for  which  the  statute  was 
enacted;  and  that  this  class  includes  all  things  which  may 
come  within  it  at  any  future  time.  It  now  remains  to  exam- 
ine the  cases  in  which  this  test  has  been  applied. 

In  section  fifty-three  of  article  four  of  the  constitution, 
as  has  been  noted  before,  there  are  thirty-three  subdivisions. 
Thirty-two  of  these  subdivisions  enumerate  classes  of  sub- 
jects concerning  which  no  local  or  special  law  shall  be  pass- 
ed. In  the  thirty-second  subdivision  is  found  the  general 
provision  that  "in  all  other  cases  where  a  general  law  can  be 
made  applicable,  no  local  or  special  law  shall  be  enacted." 
The  effect  of  the  enumeration  of  classes  of  subjects  is  to  pro- 
hibit absolutely  any  local  or  special  laws  upon  those  matters. 
The  effect  of  the  general  provision  is  to  prohibit  local  and 
special  laws  in  all  cases  where  a  general  law,  as  determined  in 
the  last  instance  by  the  courts,  can  be  made  applicable;  and 
to  permit  the  enactment  of  local  and  special  laws  upon  sub- 
jects other  than  those  set  out  in  the  thirty-two  subdivisions 
whenever  a  general  law  can  not  be  made  applicable,  provided 
the  formalities  of  section  fifty-four  of  article  four  are  com- 
plied with.  The  problem  of  classification,  then,  is  the  same 
under  the  enumerated  list  of  subjects  as  under  the  general 
provision;  and  in  the  discussion  of  the  cases  arising  under 
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section  fifty-three,  no  classification  of  the  decisions  will  be 
made.  The  enactment  of  local  and  special  laws  where  a 
general  law  cannot  be  made  applicable  is  taken  up  in  con- 
nection with  section  fifty-four  of  article  four  of  the  constitu- 


A.   The  Problem  of  Classification. 

The  principle  upon  which  a  classification  may  be  made 
depends  upon  the  nature  of  the  persons  or  things  upon  which 
the  contemplated  statute  is  intended  to  operate,  and  upon 
the  purpose  or  object  of  the  proposed  statute  for  which  the 
classification  is  made.  The  basis  of  classification  may  be 
made  upon  differences  in  population,  geographical  location,^ 
magnitude,  occupation,  business,  profession,  sex,  age,  color 
and  upon  many  other  things,  depending  upon  the  purpose  of 
the  statute. 


Counties,*  cities,"  and  sometimes  small  units  of  local  gov- 
ernment,* are  classified  by  population  for  the  purpose  of  leg- 

1.  A  "geographical  location"  may  be  made  a  principle  of  classifica- 
tion so  long  as  more  than  one  unit  may  come  within  the  class.  For  ex- 
ample, a  law  which  applies  "to  all  cities  on  the  Mississippi  River  within 
ten  miles  of  the  Missouri  River  which  have  a  population  of  over  five 
hundred  thousand  inhabitants/'  is  special  because  only  one  city  could 
ever  come  within  that  classification.   See  post  note  17. 

2.  State  ex  rel  Dickason  v.  County  Court  (1895)  128  Mo.  427,  442, 
30  S.  W.  103  (an  act  disposing  of  the  revenue  from  dramshop  licenses 
in  counties  having  a  population  less  than  fifty  thousand  inhabitants)  ; 
Bx  Parte  Loving  (1903)  178  Mo.  194,  207,  77  S.  W.  508  (an  act  author- 
izing c'rcuit  courts  in  counties  having  a  population  of  over  150,000  in- 
habitants to  act  as  a  juvenile  court)  ;  State  ex  rel  Harvey  v.  Skeehan 
(1916)  269  Mo.  421,  190  S.  W.  864  (an  act  regulating  the  fees  and 
duties  of  prosecuting  and  circuit  attorneys  in  cities  (construed  as 
counties),  which  have  a  population  of  over  five  hundred  thousand  in- 
habitants). State  ex  rel  Cave  v.  Tincher  (1914)  258  Mo.  1,  166  S.  W. 
1028. 

3.  The  classification  of  cities  by  population  is  discussed  separately 
in  Chapter  VI,  p.  17. 

4.  State  ex  inf.  Wright  v.  Morgan  (1916)  268  Mo.  265,  187  S.  W. 
54  (an  act  authorizing  the  consolidation  of  school  districts  having  less 
than  two  hundred  children  of  school  age). 
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islation.  There  must  always  be  "some  distinguishing  pecu- 
liarity which  gives  rise  to  a  necessity  for  the  law  as  to  the 
designated  class."  * 

The  classification  by  population  need  not  be  based  upon  the 
total  population  of  the  unit  of  local  government  in  question.  In 
State  ex,  inf.  Wright  z/.  Morgan^  an  act  was  upheld  which  au- 
thorized the  consolidation  of  school  districts  having  less  than  two 
hundred  children  of  school  age.  Counties  are  sometimes  classi- 
fied according  to  the  population  of  cities  they  may  adjoin^  or  con- 
tain.® Such  classification  is  valid  so  long  as  the  principle  upon 
which  the  classification  is  made  bears  a  reasonable  relation  to  the 
purpose  of  the  statute. 

Qassification  by  population  must  have  a  prospective  oper- 
ation.* The  class  should  include  in  the  future  all  units  of  local 


5.  Bx  Parte  Loving  (1903)  178  Mo.  194,  209.  77  S.  W.  508  (juvenile 
court  law). 

In  Dunne  v.  K.  C.  Cable  Ry.  (1895)  131  Mo.  1,  5,  32  S.  W.  641,  Mac- 
Farlane,  J.,  in  upholding  a  jury  law  applicable  to  counties  containing  over 
fifty  thousand  and  less  than  three  hundred  thousand  population  said 
(loc.  cit.  5,  6)  ;  "'^^'-^'^  ji.iTM^.  T.i.T..^  «,t^|^t, 
gives  rise_to  a  necessit^W  thr  ^''^  Hi*<^iynati>H  rlacQ  

"There  also  appears  a  reasonable  necessity  for  the  classification.  The 
selection  of  juries  under  the  general  law,  in  counties  containing  large 
cities,  is  liable  to  much  abuse.  Complaint  of  the  character  of  juries  se- 
lected was  common.  The  law  was  intended  to  correct  this  evil,  and  to 
do  so  the  classification  was  deemed  necessary." 

6.  (1916)  268  Mo.  265,  187  S.  W.  54. 

7.  State  ex  rel  Barker  v.  Wurdeman  (1914)  254  Mo.  561,  163  S.  W. 
849  (an  act  creating  an  excise  commission  in  counties  having  over  sev- 
enty five  thousand  inhabitants  which  adjoin  cities  of  five  hundred  thou- 
sand inhabitants  or  more). 

&  Dunne  v.  K.  C.  Cable  Ry.  Co.  (1895)  131  Mo.  1,  32  S.  W.  641 
(an  act  providing  for  the  selection  of  petit  jurors  in  counties  contain- 
ing cities  over  fifty  thousand  and  less  than  three  hundred  thousand  in- 
habitants). 

9.  State  ex  rel  Board  v.  County  Court  of  Jackson  County  (1886) 
89  Mo.  237,  1  S.  W.  307  (an  act  which  provided  that  "in  all  counties  of 

this  state  in  which  is  located  a  dty  of  over  fifty  thousand  inhabitants  

 is  hereby  established  a  reform  school"  was  held  invalid  be- 
cause it  was  "designed  to  operate  in  the  present  and  on  an  existing  state 
of  fact/');  State  ex  rel  Wiles  v.  Williams  (1910)  232  Mo.  56,  72,  133 
S.  W.  1  (an  act  was  held  invalid  which  regulated  the  salary  of  prosecu- 
ting attorneys  "in  all  counties  whose  population,  as  ascertained  by  the 
United  States  census  of  1900,  is  32,000  inhabitants  or  over,  and  less  than 
50,000  inhabitants"). 
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government  of  which  the  classification  is  made  which  attain  the 
prescribed  population ;  and  it  should  exclude  all  former  members 
of  the  class  which  so  increase  or  decrease  in  population  as  to  be 
no  longer  within  the  limits  of  the  dass.^®  The  classification  is 
usually  based  upon  the  federal  census  taken  every  ten  years,^^ 
but  a  special  enumeration  may  be  authorized  during  the  inter- 
vening period.^^ 

Some  cases  apply  to  a  limited  class  of  counties  of  a  g^ven 
population.  In  State  ex  rel.  Barker  v.  Wordeman}^  the  class 
was  composed  of  those  counties  of  a  given  classification  which 
adjoin  a  city  of  five  hundred  thousand  inhabitants.  The  statute 
in  that  case  created  a  board  of  excise  commissioners  and  defined 
their  duties  in  counties  of  the  prescribed  class.  This  classifica- 
tion can  be  justified  only  upon  the  ground  that  there  is  a  reason- 
able necessity  for  such  legislation  with  reference  to  counties 
having  a  population  of  seventy-five  thousand  inhabitants  or  more 

10.  State  ex  rel  Major  v.  Ryan  (1910)  232  Mo.  77,  133  S.  W.  8 
(an  act  regulating  selection  of  petit  jurors  in  counties  having  cities  of 
over  one  and  less  than  four  hundred  thousand  inhabitants  was  held  not 
to  apply  to  Buchanan  County  after  St  Joseph  fell  below  one  hundred 
thousand  inhabitants  in  population  in  1910). 

11.  Dunne  v.  K,  C.  Cable  Ry.  (1895)  131  Mo.  1.  7,  8.  32  S.  W.  641. 
In  this  case  it  was  contended  that  a  jury  law  applying  to  counties  hav- 
ing cities  over  fifty  and  less  than  three  hundred  thousand  population 
"according  to  the  last  preceding  national  census"  could  not  "apply  to 
all  counties  of  the  designated  class  for  the  reason  that  it  does  not  in- 
clude such  counties  as  may  become  entitled  to  its  benefits  between  one 
census  and  another."  The  answer  of  the  court  to  this  was:  "There  must 
necessarily  be  in  every  case  a  period  of  more  or  less  duration  in  which  a 
county  may  in  fact  be  entitled  to  the  benefits  of  the  law  before  they 
can  enjoy  them  ^  The  census  as  a  basis  possesses  the  ad- 
vantages of  certainty  in  time  and  accuracy  in  manner,  which  are  both 
difficult  to  secure  when  the  work  is  committed  to  the  local  authorities  of 
counties  which  are  dominated  by  large  cities." 

12.  In  Bx  Parte  Renfrew  (1892)  112  Mo.  591,  20  S.  W.  682,  the 
court  upheld  an  act  establishing  a  criminal  court  in  (}reen  county  in  1889 
under  article  six,  section  thirty-one  which  provided  that  "the  (General  As- 
sembly shall  have  no  power  to  establish  criminal  courts,  except  in  coun- 
ties having  a  population  exceeding  fifty  thousand,"  altho  the  federal  cen- 
sus of  1890  as  well  as  the  one  of  1880  showed  a  population  less  than  fif- 
teen thousand  in  Green  county.  The  court  said  that  the  legislature  hav- 
ing determined  Hhat  there  were  over  fifty  thousand  inhabitants  in  Green 
County  when  the  law  was  enacted,  this  was  sufficient. 

13.  (1913)  254  Mo.  561.  163  S.  W.  849. 
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which  adjoin  cities  of  five  hundred  thousand  population  or  more, 
that  does  not  exist  in  counties  having  a  population  of  seventy- 
five  thousand  inhabitants  or  more  which  do  not  adjoin  cities  of 
five  hundred  thousand  inhabitants  or  over,  or  in  counties  having 
a  population  of  less  than  seventy-five  thousand  inhabitants  which 
may  or  may  not  adjoin  a  large  city. 

In  State  ex.  inf.  Barker  v.  Southem,^^  an  act  which  regulat- 
ed the  duties  of  highway  engineer  in  counties  containing  more 
than  fifty  thousand  inhabitants,  whose  taxable  wealth  exceeds 
forty-five  million  dollars  or  which  adjoin  or  contain  a  city  of 
more  than  one  hundred  thousand  inhabitants,  was  upheld  "for 
the  reason  that  the  counties  which  should  fall  within  such  a  class 
would  naturally  have  diflFerent  or  greater  needs,  corresponding 
to  the  differences  between  their  condition  and  other  counties  of 
less  population  and  less  wealth."  In  all  cases  where  more  than 
one  principle  of  classification  is  used  the  resultant  classification 
must  be  justified  under  a  reasonable  necessity  to  avoid  being  ob- 
jectionable as  special  legislation. 

A  classification  is  valid  even  tho  there  be  only  one  member 
of  the  class  provided  that  it  includes  all  those  units  which  may 
come  into  the  class  in  the  future,  and  is  based  upon  a  difference 
which  bears  a  reasonable  relation  to  the  object  of  the  act.  In 
State  ex.  rel.  Barker  v.  Wordeman^^  an  act  was  approved  by  two 
judges  which  applied  to  all  counties  of  seventy-five  thousand  in- 
habitants or  more  adjoining  a  city  of  five  hundred  thousand  in- 

14.  (1914)  265  Mo.  275,  177  S.  W.  640. 

15.  (1913)  254  Mo.  561,  163  S.  W.  849,  Walker,  J.,  (loc  dt  575), 
"The  fact  that  St.  Louis  county  was  at  the  time  of  said  enactment  the 
only  county  having  a  population  of  75,000  or  more,  adjacent  to  a  city 
(St.  Louis)  of  500,000  inhabitants,  or  more,  and  that  said  city  was  the 
only  one  in  the  state  then  having  the  designated  population  does  not 
render  the  act  obnoxious  to  the  State  Constitution  in  regard  to  special 
legislation.  The  act  under  its  terms  will  apply  with  equal  force  in  the 
future  to  other  counties  or  cities  which  by  increase  in  their  populations 
may  come  within  the  purview  of  the  statute." 

Accord:  State  ex  rel  Harvey  v.  Sheehan  (1916)  269  Mo.  421,  190 
S.  W.  864  (an  act  regulating  the  duties  of  prosecuting  or  circuit  at- 
tomies  in  cities  which  have  a  population  of  five  hundred  thousand  or 
more,  the  court  construing  city  to  mean  county.) 
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habitants  or  more  although  it  applied  only  to  one  county  at  the 
time  of  its  enactment. 

Wherever  there  are  two  or  more  principles  of  classification, 
each  distinction  upon  which  the  classification  is  based  must  bear 
a  reasonable  relation  to  the  purpose  of  the  statute  for  which  the 
composite  classification  is  made.  The  use  of  two  or  more  prin- 
ciples of  classification  is  susceptible  to  abuse  unless  each  prin- 
ciple is  scrutinized  carefully,  since  it  is  possible  to  reduce  any 
class  to  a  few  members  if  enough  principles  are  used  to  elimin- 
ate the  largest  part  of  the  class.  In  Hays  v.  Milling  Co}^  is 
found  a  good  example  of  this  evil.  In  that  case  an  act  was  held 
invalid  which  regulated  the  fees  of  the  clerk  of  circuit  courts  in 
all  counties  which  "constitute  a  separate  judicial  circuit  with  two 
judges  of  the  circuit  court  and  having  no  criminal  court."  This 
description  applied  to  only  one  county  in  the  state. 


Any  principle  or  combination  of  principles  of  classification 
is  valid  under  the  constitutional  prohibition  on  special  legisla- 
tion so  long  as  the  distinction  or  distinctions  upon  which  the 
classification  is  determined  bears  a  reasonable  relation  to  the 
purpose  for  which  the  classification  is  made.  Classifications 
which  are  valid  for  one  statute  may  be  invalid  as  to  others. 

Counties,  and  other  units  of  local  government,  may  be 
classified  by  geographical  location,^^  assessed  wealth,^®  miles  of 

16.  (1909)  227  Mo.  288.  126  S.  W.  1051. 

17.  State  ex  rel  Barker  v.  Wurdeman  (1913)  254  Mo.  561.  163  S. 
W.  849  (an  act  creating  an  excise  commission  in  all  counties  having  a 
population  of  over  seventy-five  thousand  inhabitants,  adjoining  a  city 
of  five  hundred  thousand  inhabitants)  ;  State  ex  rel  Kinsey  v.  Messerly 

^  (1906)  198  Mo.  351,  355,  95  S.  W.  913  (an  act  held  invalid  which  regu- 
lated fees  of  justices  of  the  peace  in  cities  having  a  population  of  fifteen 
thousand  and  under  thirty-five  thousand  inhabitants,  lying  wholly  within 
one  township.  Sedalia  being  the  only  city.)  A  good  example  of  classi- 
fication by  geographical  location  would  be:  "all  cities  on  a  river  or  sea- 
aJiore."  A  law  based  upon  a  geographical  classification  which  could  nev- 
er apply  to  more  than  one  locality  does  not  because  of  such  classification 
lose  its  special  and  local  character.   See  note  1,  page  4. 

1&  State  ex  inf  Barker  v.  Southern  (1915)  265  Mo.  275,  177  S.  W. 
640  (an  act  regulating  duties  of  highway  engineer  in  counties  contain- 
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macadamized  and  graveled  roads/*  or  upon  any  other  distinc- 
tion that  bears  a  reasonable  relation  to  the  purpose  of  the  act. 

The  question  of  the  validity  of  a  classification  frequently 
arises  in  connection  with  the  exercise  of  the  police  power.  Laws 
promoting  the  general  welfare,  convenience,  health,  safety  and 
comfort  of  the  state  or  community  are  frequently  attacked  upon 
the  ground  of  special  legislation.  Laws  applying  to  corpora- 
tions,^® railroads,^^  insurance  companies,'*  industries,*'  hours 

ing  over  fifty  thousand  inhabitants,  whose  taxable  wealth  exceeds  forty- 
five  million  dollars  or  which  adjoin  or  contain  a  city  of  more  than  one 
hundred  thousand  inhabitants.) 

19.  State  ex  rel  Garrett  v.  Arnold  (1896)  136  Mo.  446.  38  S.  W. 
640  (an  act  authorizing  a  higher  rate  of  taxation  for  road  improvements 
in  "all  counties  wherein  the  assessed  valuation  of  property  is  fifteen  mil- 
lion dollars  or  more,  and  wherein  there  are  more  than  one  hundred  and 
fifty  miles  of  macadamized  and  graveled  roads.") 

20.  Julian  v.  K.  C.  Star  (1908)  209  Mo.  35.  107  S.  W.  496  (uphold- 
ing an  act  which  authorized  suits  for  libel  against  a  newspaper  corpo- 
ration in  any  county  of  the  state  where  the  paper  circulates  in  which 
neither  plaintiff  nor  defendant  resided.)  This  case  was  subsequently 
overruled  in  McClung  v.  Pulitser  Pub.  Co.  (1919)  214  S.  W.  193  in  which 
McBaine,  Special  Judge,  said  (loc.  cit.  196)  :  "So,  then,  we  conclude  that 
since  the  decision  in  Houston  v,  Pulitzer  Publishing  Co.,  249  Mo.  332, 
155  S.  W.  1068,  decided  April  8,  1913,  this  court  has  been  of  the  opinion 
that  the  legislature  has  not  the  authority  under  the  state  and  federal 
constitutions  to  provide  that  the  venue  in  libel  suits  shall  be  that  the 
individual  charged  with  libel  may  only  be  sued  in  the  county  where  he 
resides,  or  where  the  plaintiff  resides  if  the  individual  is  there  found, 
but  that  in  the  case  of  a  corporation  charged  with  libel  the  corporation 
defendant  may  be  sued  in  a  county  in  this  state  where  neither  the  action 
accrued  nor  the  corporation  has  its  domicile  or  agent  for  the  transac- 
tion of  business,  and  that  the  legislature  may  not  provide  that  a  citizen 
of  the  state,  who  is  plaintiff  in  a  libel  suit,  can  sue  a  corporate  defend- 
ant charged  with  libel  in  the  county  where  the  citizen  resides,  while  a 
citizen,  as  plaintiff,  who  charges  an  individual  defendant  with  committing 
a  libel,  cannot  sue  the  defendant  in  the  county  in  which  the  plaintiff  re- 
sides, unless  the  individual  defendant  shall  be  found  in  the  county  where 
the  plaintiff  resides." 

21.  Sec  post  p.  11. 

22.  Daggs  v.  Ins.  Co.  (1896)  136  Mo.  382,  38  S.  W.  85  (an  act  up- 
held which  denied  the  right  to  fire  insurance  companies  of  showing  that 
the  property  insured  was  worth  less  at  the  time  of  issuing  the  policy 
than  the  full  amount  insured)  ;  State  ex  inf.  Crow  v.  Aetna  Ins.  Co. 
(1899)  150  Mo.  113,  51  S.  W.  413  (holding  an  act  valid  prohibiting  com- 
binations fixing  rates  of  fire  insurance  in  the  state  except  in  cities  hav- 
ing a  population  of  over  one  hundred  thousand  inhabitants)  ;  Jenkins  v. 
Ins.  Co.  (1902)  171  Mo.  375,  71  S.  W.  688  (upholding  an  act  depriving 
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and  conditions  of  labor,**  occupations,*'  and  other  classes  of  per- 
sons, things,  or  acts,*®  in  the  state  are  upheld  if  there  is  a  rea- 
sonable relation  between  the  distinction  upon  which  the  classi- 
fication is  based  and  the  object  of  the  statute. 

old  line  insurance  companies  of  defense  of  misrepresentation  unless  the 
matter  misrepresented  contributed  to  the  event  on  which  the  policy  was 
payable)  ;  Claudy  v.  Royal  League  (1914)  259  Mo.  92,  168  S.  W.  593, 
(upholding  an  act  excepting  fraternal  beneficiary  associations  from  the 
provisions  of  the  insurance  laws  including  the  act  denying  defense  of 
suicide  to  insurance  companies.) 

23.  Hamman  v.  Coke  Co.  (1900)  1%  Mo.  232,  56  S.  W.  1091,  Bur- 
gess, J.,  upholding  an  act  authorizing  the  recovery  by  the  wife  of  ten 
Qiousand  dollars  for  the  death  of  her  husband,  a  miner,  caused  by  the 
negligence  of  defendant  mine  operator  in  the  course  of  his  employment, 
altho  the  statute  allowed  the  recovery  of  a  maximum  of  five  thousand 
dollars  in  all  other  cases,  said  (loc.  cit.  241)  :  "It  is  common  knowledge 
that  no  class  of  laborers  are  so  much  exposed  to  dangers  as  miners,  and 
that  none  in  proportion  to  the  number  engaged  meet  with  so  many  fatal 
disasters,  and  the  legislature  doubtless  for  fiiat  reason,  in  order  to  pro- 
tect human  life,  and  to  prevent  such  occurences  so  far  as  possible,  thought 
that  the  necessity  for  increasing  the  maximum  amount  of  damages  over 
that  fixed  by  law  in  other  cases  existed,  in  order  to  stimulate  operators 
of  such  mines  to  all  needful  and  proper  precaution  for  their  protection." 

24.  State  v.  Whitaker  (1900)  160  Mo.  59,  70,  60  S.  W.  1068  (uphold- 
ing an  act  requiring  screens  for  the  protection  of  motormen  on  street 
electric  railways  and  not  applying  to  tramways  propelled  by  other 
means);  State  v,  Cantwell  (1903)  179  Mo.  245,  78  S.  W.  569  (holding 
valid  an  eight  hour  law  for  miners)  ;  Hawkins  v.  Smith  (1912)  242  Mo. 
688,  147  S.  W.  1042  (holding  valid  a  law  abolishing  the  defence  of  neg- 
ligence of  a  fellow  servant  in  an  action  against  a  mine  operator  for  per- 
sonal injury  to  a  miner)  ;  State  v.  Miksicek  (1909)  225  Mo.  561,  125  S. 
W.  507  (holding  invalid  an  act  prohibiting  work  in  bakeries  over  six 
days  per  week  and  regulating  the  construction  of  bakeries  so  as  to  ob- 
tain light  and  air.) 

25.  Bx  Parte  Lucas  (1900)  160  Mo.  218,  61  S.  W.  218  (an  act  reg- 
ulating the  occupation  of  barbering  in  cities  having  a  population  of  over 
fifty  thousand  inhabitants)  ;  State  v.  Weber  (1908)  214  Mo.  272,  113  S. 
W.  1054  (upholding  an  act  requiring  peddlers  of  certain  goods  to  have  a 
license.) 

26.  State  v.  Bockstruck  (1896)  136  Mo.  335,  354,  38  S.  W.  317  (an 
act  prohibiting  the  sale  of  imitation  butter)  ;  State  v,  Gritzner  (1896)  134 
Mo.  512,  528,  36  S.  W.  39  (an  act  forbidding  "deaUng  in  options")  ;  Ex 
Parte  Berger  (1905)  193  Mo.  16,  90  S.  W.  759  (upheld  an  act  which 
punished  the  receiving  of  interest  in  excess  of  two  per  cent  per  month, 
the  legal  rate  of  interest  being  eight  per  cent)  ;  Spit  hover  v,  Bldg.  & 
Loan  Ass'n.  (1909)  225  Mo.  660,  125  S.  W.  766  (upholding  an  act  permit- 
ting building  and  loan  associations  to  collect  from  members  the  equivalent 
of  a  rate  of  interest  above  the  legal  rate,  thru  premiums,  fines,  and  inter- 
est) ;  White  V.  Railroad  (1910)  230  Mo.  387,  130  S.  W.  325  (an  act  held 
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Laws  appl3ang  to  railroads  have  long  been  upheld  as  proper 
altho  such  laws  do  not  apply  to  all  corporations  or  all  common 
carriers.  In  Humes  v.  Mo.  Pac,  Ry}''  an  act  was  upheld  which 
allowed  double  damages  to  be  recovered  against  a  railroad  for 
the  killing  of  stock  in  consequence  of  a  failure  to  fence  the  right 
of  way."   This  was  a  valid  exercise  of  the  police  power.** 

The  constitutionality  of  acts  making  classifications  is  fre- 
quently attacked  under  the  provisions  in  the  state  constitution 

valid  which  prohibited  a  garnishment  of  the  wages  of  employees  of  rail- 
roads in  actions  for  sums  less  than  two  hundred  dollars  before  final 
judgment  had  been  recovered  against  the  employee) ;  Bank  v,  Clark 
(1913)  252  Mo.  20,  158  S.  W.  597  (upholding  an  act  restricting  the  right 
of  protest  for  street  improvements  to  resident  owners  of  abutting  prop- 
erty) ;  State  v.  Iron  &  Steel  Co.  (1916)  268  Mo.  178,  186  S.  W.  1007 
(upholding  an  act  regulating  the  sanitary  conditions  of  foundries  em- 
ploying more  than  ten  men.) 

27.  (1884)  82  Mo.  221,  230. 

28.  Accord:  Dent  v.  Railroad  (1884)  83  Mo.  496  (holding  valid  an 
act  which  conferred  jurisdiction  upon  justice  of  the  peace  courts  of  cases 
against  railroads  for  stock  killed  due  to  a  failure  to  fence  the  right  of 
way)  ;  Kingsbury  v.  RaUroad  (1900)  156  Mo.  379,  57  S.  W.  547  (aUow- 
ing  double  damage  to  be  recovered  against  the  railroad  whose  failure 
to  maintain  a  good  fence  along  the  right  of  way  caused  injury  to  crops.) 

29.  Perkins  v.  Railroad  (1890)  103  Mo.  52,  15  S.  W.  320,  Black,  J., 
in  upholding  an  act  which  allowed  a  reasonable  attorney's  fee  to  a  suc- 
cessful plaintiff  in  an  action  against  a  railroad  for  the  killing  of  Uve 
stock  at  places  on  the  right  of  way  not  enclosed  by  a  good  fence,  said 
(loc.  dt.  57)  :  "Our  statute  giving  the  owner  double  damages  for  stock 
killed  where  a  railroad  is  not  fenced  as  required  by  law,  has  been  upheld 
in  several  cases  on  the  ground  that  the  law  is  a  police  regulation  and  de- 
signed not  only  to  protect  the  owners  of  the  stock,  but  also  the  travel- 
ing public,  and  that  the  legislature  might  impose  a  penalty  for  a  viola- 
tion of  the  law  and  give  the  penalty  to  the  owner  of  the  stock  killed. 
Barrett  v.  Railroad,  68  Mo.  56,  and  cases  cited;  CumnUngs  v.  Railroad, 
70  Mo.  570 ;  Spealman  v.  Railroad  71  Mo.  434 ;  Humes  v.  Railroad,  supra. 
The  statute  in  question  is  as  much  a  police  regulation  as  is  the  double 
damage  section;  and  the  attorneys'  fee  may  be  lawfully  imposed  as  a 
penalty  for  the  violation  of  the  law.  It  is  a  penalty  allowed  in  all  cases 
of  a  class,  and  the  objection  that  the  law  is  special  legislation  is  not  well 
taken."  Affirmed  in  Briggs  v.  RaUroad  (1892)  111  Mo.  168.  172,  20  S. 
W.  32.  Powell  V.  Sherwood  (1901)  162  Mo.  605,  617,  63  S.  W.  485  (up- 
holding an  act  abolishing  the  defense  of  the  negligence  of  a  ("fellow 
servant"  in  an  action  against  a  railroad  by  an  employee  for  personal  in- 
juries) ;  Sams  V.  Railroad  (1902)  174  Mo.  53,  73  S.  W.  686  (holding 
that  act  abolishing  defense  of  "fellow  servant"  by  railroads  was  not  spe- 
cial because  it  did  not  apply  to  street  railways)  ;  State  v.  Railroad  (1912) 
242  Mo.  339,  147  S.  W.  118  (upholding  an  act  which  required  corpora- 
tions to  pay  employees  at  least  twice  each  month.) 
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against  special  legislation  and  under  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States  requiring  equal  protec- 
tion of  the  laws.  An  act  objectionable  under  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  State  is  objection- 
able under  the  State  Constitution  as  special  legislation.  But  the 
converse  is  not  true  as  is  pointed  out  in  another  place.  The 
scope  of  this  study  does  not  permit  a  full  discussion  of  all  the 
problems  of  classification,  especially  the  problems  of  classifica- 
tion arising  under  the  exercise  of  the  police  power.'® 

It  is  sometimes  said  that  the  "mere  form  of  legislation 

30.  In  the  following  cases  the  acts  were  held  special  and  unconsti- 
tutional: State  V.  Julow  (1895)  129  Mo.  163,  176.  31  S.  W.  781  (an  act 
forbidding  the  discharge  of  an  employee  because  he  belongs  to  the  union 
was  held  special  because  it  did  not  protect  non-union  men  from  being 
discharged)  ;  Siate  v.  Granneman  (1896)  132  Mo.  326.  33  S.  W.  784  (an 
act  forbidding  the  carrying  on  of  barber  business  on  Sunday)  ;  In  re 
Flukes  (1900)  157  Mo.  125,  57  S.  W.  545  (prohibiting  a  resident  creditor 
from  garnishing  the  wages  of  a  resident  debtor  in  another  state  because 
it  prevents  a  right  of  garnishment  abroad  that  mii^hl  be  exercised  at 
home)  ;  State  ex  inf.  Hadley  v.  Washburn  (1901)  167  Mo.  680.  67  S.  W. 
592  (holding  invalid  an  act  requiring  the  governor  in  appointing  a  board 
of  three  election  commissioners  in  cities  having  over  6ne  hundred  thou- 
sand inhabitants  to  select  one  from  the  leading  party  opposed  to  the 
governor  from  three  candidates  nominated  by  the  party  committee  of 
the  city  for  which  the  board  is  appointed)  ;  Moler  v.  Whisman  (1912)  243 
Mo.  571,  147  S.  W.  985  (holding  invalid  an  act  which  forbade  barber 
colleges  from  displaying  a  barber  pole  and  prohibited  apprentices  or 
students  from  charging  for  their  services);  State  v.  Walsh  (1896)  136 
Mo.  400,  406,  37  S.  W.  1112  (an  act  prohibiting  pool  selling  and  book 
making  in  any  place  except  upon  the  premises  of  a  regular  race  course 
was  held  invalid  because  there  was  no  reasonable  basis  for  distinguish- 
ing pool  selling  and  bookmaking  off  the  premises  from  the  same  acts 
upon  the  premises  of  a  regular  race  course).  Affirmed:  State  v,  Thomas 
(1896)  138  Mo.  95,  100,  39  S.  W.  481.  The  decisions  in  these  cases 
were  later  obviated  by  an  act  which  required  that  bookmakers  should 
be  licensed  at  race  courses  by  the  auditor  of  the  state.  State  v.  Thomp- 
son (1900)  160  Mo.  333,  346,  60  S.  W.  1077.  State  v.  Buchardt  (1898) 
144  Mo.  83,  46  S.  W.  150  (holding  an  act  unconstitutional  which  punish- 
ed petit  larceny  by  a  heavier  penalty  in  St.  Louis  than  elsewhere  in  the 
state.) 

State  V.  Kring  (1881)  74  Mo.  612,  622  (an  act  which  regulated  the 
selection  of  special  judcres  in  the  criminal  court  of  St.  Louis  held  invalid 
as  a  special  act  regulating  the  practice  and  procedure  in  judicial  pro- 
ceedings) ;  State  V.  Baskowits  (1913)  250  Mo.  82,  156  S.  W.  945  (hold- 
ing invalid  an  act  requiring  the  written  consent  of  the  owner  ot  certain 
kinds  of  bottles  which  bear  a  trade  name  to  be  obtained  by  dealers  of 
the  same). 
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without  regard  to  its  operation  will  not  suffice  to  relieve  it  of 
its  special  or  local  character.  If  in  its  practical  operation  it  can 
only  apply  to  particular  persons  or  things  of  a  class  then  it  will 
be  a  special  or  local  law,  however  its  character  may  be  conceal- 
ed by  form  of  words." "  This  means  that  the  validity  of  a 
classification  with  respect  to  a  given  law  is  determined  by  its  op- 
eration and  not  by  its  form;  and  that  the  classification  as  it 
actually  works  out  must  be  based  upon  a  difference  which  bears  a 
reasonable  relation  to  the  object  of  the  statute.  And  in  the  same 
case  from  which  the  above  quotation  was  taken,  Dunne  v,  K,  C. 
Cable  Ry.,  a  further  statement  is  made  in  support  of  this  view : 
"If  the  classification  is  a  proper  one,  the  law  m\\  not  be  special 
or  local,  tho  at  the  time  only  one  object  falls  within  the  class, 
provided  the  law  has  such  a  prospective  application  as  to  include 
all  objects  that  may,  in  the  future,  become  entitled  to  the  bene- 
fits or  powers  conferred  by  the  law."  " 

The  General  Assembly  cannot  create  a  classification  upon 
differences  in  counties  which  diflFerences  exist  by  reason  of  an 
act  of  the  legislature.  To  uphold  such  laws  would  be  to  per- 
mit the  legislature  to  enact  special  laws  indirectly  by  creating  or 
destroying  the  distinctions  upon  which  the  classifications  are 
based.  In  State  ex,  inf.  Barker  v.  Southern^  an  act  was  held 
invalid  which  regulated  the  duties  of  the  county  surveyor  in 
all  counties  which  contain  two  hundred  and  less  than  four  hun- 
dred thousand  inhabitants,  and  which  contain  one  hundred  and 
fifty  miles  or  more  of  macadamized  roads  outside  of  municipal 
corporations,  "which  pay  to  the  county  surveyor  a  salary  of  three 

31.  Dunne  v.  K.  C.  Cable  Ry.  (1895)  131  Mo.  1,  5.  32  S.  W.  641. 

32.  (1895)  131  Mo.  1,  6.  32  S.  W.  641.  In  this  case  an  act  provid- 
ing for  the  selection  of  the  jury  in  counties  which  had  a  city  containing 
more  than  fifty  and  less  than  three  hundred  thousand  inhabitants  was 
upheld  altho  only  two  counties  came  under  the  provisions  of  the  act  at 
the  time  of  its  enactment. 

33.  (1915)  265  Mo.  275,  177  S.  W.  640.  Accord:  Hays  v.  Mining 
and  Milling  Co.  (1909)  227  Mo.  288,  126  S.  W.  1051.  (An  act  regulating 
fees  of  clerk  of  circuit  court  in  all  counties  which  "constitute  a  separate 
judicial  circuit  with  two  judges  of  the  circuit  court  and  having  no  crim- 
inal court")  ;  affirmed :  Bridges  v.  Holdout  Mining  Co.,  252  Mo.  53,  158 
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thousand  dollars  or  more  annually."  In  this  case  the  l^sla- 
ture  could  include  or  exclude  a  county  which  otherwise  would 
come  within  the  class  changing  the  pay  of  the  county  surveyor. 
The  court  based  its  decision  upon  the  ground  that  no  other 
county  or  counties  could  come  within  the  class  as  the  classifi- 
cation is  based  upon  an  existing  state  of  facts.  A  classification 
based  upon  a  distinction  which  derives  its  existence  from  an  act 
of  the  l^slature  is  necessarily  a  classification  based  upon  an 
existing  fact. 

B.  Enactment  of  Local  and  Special  Laws. 
(1)  /n  Pursuance  of  a  Provision  of  the  Constitution, 
A  local  or  special  act  passed  in  pursuance  of  a  specific  con- 
stitutional provision  is  valid.  The  prohibition  against  local  and 
special  legislation  does  not  apply  to  such  acts.  An  act  which 
appoints  the  times  and  places  for  the  holding  of  circuit  courts 
in  a  designated  judicial  district  is  not  invalid,'*  altho  special 
and  local,  since  the  constitution  provides  that  the  circuit  court 
"shall  hold  its  terms  at  such  times  and  places  in  each  county  as 
may  be  by  law  directed."  In  Ex  Parte  Renfrow^^  an  act  was 
upheld  which  created  a  criminal  court  in  Green  County  under 
section  thirty-one  of  article  six  of  the  constitution  which  pro- 
vided: "The  General  Assembly  shall  have  no  power  to  estab- 
lish criminal  courts  except  in  counties  having  a  population  ex- 
ceeding fifty  thousand."  Wherever  the  constitution  authorizes 
the  passage  of  a  law  it  is  not  invalid  if  local  or  special.'^ 

34.  State  ex  rel  Hughlett  v.  Hughes  (1891)  104  Mo.  459  (an  act  pro- 
viding for  the  times  and  places  of  holding  circuit  courts  in  Audrain,  Pike, 
Lincoln,  and  Montgomery  counties)  ;  affirmed :  State  ex  rel  Younger  v. 
Stratton  (1896)  136  Mo.  423. 

35.  Const,  of  1875,  Art  VI.  Sec.  22. 

36.  (1892)  112  Mo.  591.  598.  20  S.  W.  682;  affirmed:  State  ex  rel 
Donhan  v.  Yancey  (1894)  123  Mo.  391,  27  S.  W.  380;  State  v.  Btchman 
(1905)  189  Mo.  648,  88  S.  W.  643.  But  an  act  which  imposes  duties 
upon  any  judge  of  a  criminal  court  not  a  part  of  that  office,  as  an  act 
requiring  the  judge  of  the  criminal  court  of  Buchanan  county  to  sit,  when 
called  upon,  over  courts  in  any  circuit  in  the  state  trying  civil  and  crim- 
inal cases,  is  unconstitutional.  State  v.  Hill  (1898)  147  Mo.  63,  47  S.  W. 
798;  Ashbrook  v.  Schaub  (1900)  160  Mo.  107,  110,  160  S.  W.  107. 

37.  In  the  following  cases  local  and  special  acts  were  upheld  under 
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(2)  Under  Section  Fifty-Four. 


It  is  provided  in  section  fifty-four  of  article  four  that  "no 
local  or  special  law  shall  be  passed  unless  notice  of  the  intention 
to  apply  therefor  shall  have  been  published  in  the  locality  where 
the  matter  or  thing  to  be  affected  is  situated."  It  is  required 
that  the  notice  shall  state  the  substance  of  the  contemplated  law, 
and  be  published  at  least  thirty  days  prior  to  the  introduction  of 
the  bill  in  the  legislature. 

In.  T^dd  V.  Reynolds*^  a  local  and  special  act,  which  pro- 

a  specific  provision  in  the  constitution  authorizing  such  legislation: 
Kenefick  v.  St.  Louis  (1895)  127  Mo.  1,  29  S.  W.  838  (an  act  Hmiting 
the  compensation  of  the  sheriff  in  the  city  of  St  Louis  to  ten  thousand 
dollars  under  Art.  IX,  Sec  13,  Const  of  1875,  which  provided  that  "the 
fees  of  no  executive  or  ministerial  officer  of  any  county  or  municipality, 

 shall  exceed  the  sum  of  ten  thousand  dollars  for  any  one  year")  ; 

State  ex  inf,  Atty.  Gen.  v.  Dohhs  (1904)  182  Mo.  359,  365,  81  S.  W.  1148 
(an  act  providing  for  an  additional  circuit  judge  in  Jasper  county)  ; 
Coffey  V,  Carthage  (1906)  200  Mo.  616,  98  S.  W.  562  (an  act  in  relation 
to  the  twenty-fifth  judicial  district  dividing  the  court  into  two  divisions 
and  providing  for  two  judges)  ;  State  ex  rel  Judah  v.  Fort  (1908)  210 
Mo.  512,  109  S.  W.  737  (an  act  creating  two  divisions  for  the  Criminal 
Court  of  Jackson  County).  State  ex  rel  Lionberger  v.  Tolle  (1880)  71 
Mo.  645  (an  act  requiring  judges  of  circuit  courts  in  cities  having  a 
population  of  one  hundred  thousand  inhabitants  or  more  to  award  to  the 
newspaper  which  is  the  lowest  bidder  all  legal  notices  was  upheld  under 
Art.  VI.  Sec  27.  of  the  Constitution  which  provided  that  the  judges  of 

the  circuit  court  of  St  Louis  "may  sit  in  general  term  for  the 

transaction  of  such  other  business  as  may  be  provided  by  law")  ;  State 
V.  Brown  (1880)  71  Mo.  454  (an  act  adding  Cairo  township  to  the  juris- 
diction of  the  common  pleas  court  of  Moberly  upheld  under  section  five 
of  the  schedule  of  the  Constitution  which  provided  that  all  courts  of 
common  pleas  shall  continue  to  exist  and  exercise  their  present  juris- 
diction until  otherwise  provided  by  law). 

38.  Article  IV,  Section  54,  Const  of  Mo.,  provides  as  follows: 
"Sec  54.   Loccd  and  special  laws,  notice  of. ...No  local  or  special  law 

shall  be  passed  unless  notice  of  the  intention  to  apply  therefor  shall  have 
been  published  in  the  locality  where  the  matter  or  thing  to  be  affected 
may  be  situated,  which  notice  shall  state  the  substance  of  the  contem- 
plated law,  and  shall  be  published  at  least  thirty  days  prior  to  the  introduc- 
tion into  the  General  Assembly  of  such  bill,  and  in  the  manner  to  be 
provided  by  law.  The  evidence  of  such  notice  having  been  published 
shall  be  exhibited  in  the  Cjeneral  Assembly  before  such  act  shall  be  pass- 
ed, and  the  notice  shall  be  recited  in  the  act  according  to  its  tenor." 

39.  (1917)  199  S.  W.  173.  The  same  act  was  upheld  in  a  prev- 
ious case,  Lampel  Land  Co.  v.  Spellings  (1911)  236  Mo.  33,  139  S.  W. 
347. 
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vided  that  the  "Chas.  H.  Groom  Abstracts,"  relating  to  and  af- 
fecting the  titles  of  real  real  estate  in  Taney  county,  "shall  be 
received  as  prima  facie  evidence  of  the  matter  and  entries  there- 
in contained,  in  all  courts  and  places  in  this  state,"**^  was  upheld 
under  section  fifty-four  of  article  four,  all  of  the  formalties  re- 
quired by  this  section  being  complied  with.  This  act  was  held 
not  to  be  in  contravention  of  section  fifty-three  of  article  four 
of  the  constitution.  It  was  not  in  conflict  with  the  subdivisions 
enumerating  prohibited  subjects  of  special  legislation.  Neither 
was  it  regarded  as  being  in  conflict  with  the  provision  that  no 
local  or  special  law  shall  be  passed  where  a  general  law  can  be 
made  applicable.  The  necessity  for  the  special  act  in  this  case 
was  the  loss  of  all  records  and  abstracts  of  the  conveyance  of 
real  estate  in  Taney  county  in  the  destruction  of  the  court  house 
of  Taney  county  in  1885,  except  the  "Chas.  H.  Groom  Ab- 
stracts." 

A  local  or  special  law  upon  any  of  the  enumerated  subjects 
in  section  fifty-three,  concerning  which  local  and  special  laws 
are  forbidden,  does  not  become  valid  by  reason  of  enactment 
in  pursuance  of  the  provisions  of  section  fifty-four;**  and  sec- 
tion fifty-four  does  not  authorize  the  enactment  of  a  local  and 
special  law  where  a  general  law  could  have  been  made  applic- 
able.*' Section  fifty-four  merely  provides  a  method  whereby 
those  local  and  special  laws  which  are  not  upon  subjects  for- 
bidden by  section  fifty-three,  or  upon  a  subject  which  a  general 
law  could  not  have  been  made  applicable,  may  be  enacted. 

40.  Missouri  Laws,  1905,  p.  148. 

41.  In  1907  a  general  law  making  abstract  of  titles  competent  evi- 
dence wherever  the  official  records  had  been  destroyed  was  passed. 
Missouri  Laws,  1907  p.  271.  The  soundness  of  the  decision  in  Todd  v. 
Reynolds^  it  is  submitted,  depends  upon  whether  a  general  law  could  have 
been  made  applicable.  Apparently  the  court  accepted  the  determination 
by  the  legislature  of  this  question  as  reasonable. 

42.  State  v.  Kring  (1881)  74  Mo.  612,  623. 

43.  Todd  V.  Reynolds  (1917)  199  S.  W.  173,  Railey,  C,  (loc.  dt. 
175)  :  "Section  54  of  the  above  article  of  our  Constitution  clearly  con- 
templates that  a  local  or  special  law  may  be  passed  by  complying  with 
its  provisions,  provided  it  does  not  contravene  any  of  the  provisions  of 
section  53,  supra." 
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If  a  local  or  special  act  has  been  enacted  under  the  pro- 
visions of  section  fifty-four,  it  can  be  amended  only  by  compli- 
ance with  all  the  formalities  required  in  the  first  instance.**  But 
such  an  act  may  be  repealed,  it  seems,  without  complying  with 
the  requirements  of  section  fifty-four.**  If  a  local  act  is  pass- 
ed in  compliance  with  section  fifty-four,  and  also  in  pursuance 
of  a  grant  of  power  conferred  upon  the  legislature  by  the  con- 
stitution, such  law  may  be  amended  as  any  other  law  since  the 
compliance  with  section  fifty-four  was  unnecessary.  The  val- 
idity of  the  law  depends  upon  the  specific  grant  of  power  by 
the  constitution,  and  not  because  of  compliance  with  section 
fifty-four.** 

Chapter  VI.     Classification  of  Cities. 

A.   Classification  of  Cities  Authorized  by  the  Consti- 
tution. 

(1)  The  Four  Classes  of  Cities  Organised  Under  General  Laws, 

Cities  may  be  properly  classified  for  the  purposes  of  reg- 
ulation by  general  laws  upon  the  basis  of  population.  The  jus- 
tification for  such  classification  lies  in  the  difference  of  needs  of 

44.  Ashbrook  v.  Schaub  (1901)  160  Mo.  107,  110,  60  S.  W.  1085. 

45.  In  Todd  v.  Reynolds  (1917)  199  S.  W.  173  it  was  contended  the 
subsequent  general  act,  mentioned  in  note  four,  repealed  the  local  and 
special  act.  It  was  held  that  the  general  act  did  not  repeal  the  special 
act,  but  it  was  intimated  that  the  Legislature  could  have  repealed  the 
special  act. 

46.  State  ex  rel  Donhan  v.  Yancy  (1894)  123  Mo.  391,  27  S.  W. 
380.  •  The  act  involved  in  this  case  was  an  amendment  to  an  act  creat- 
ing a  criminal  court  in  Greene  county.  The  original  act  complied  with 
all  the  requirements  of  section  fifty- four,  but  the  amendment  did  not. 
The  amendment  was  sustained,  however,  under  section  thirty-one  of 
article  six  which  authorized  the  legislature  to  establish  criminal  courts 
in  counties  having  a  population  of  fifty  thousand  inhabitants  or  over. 
In  delivering  the  opinion  of  the  court,  Burgess,  J.,  said  (loc.  cit  401)  : 
"The  fact  that  notice  was  given  of  the  intended  application  to  the  legis- 
lature for  the  passage  of  a  law  creating  the  court  in  question  and  of  a 
court  similar  in  all  respects  in  Buchanan  county  did  not  change  the  law 
and  was  in  all  probability  done  thru  an  abundance  of  caution,  certainly 
not  because  it  was  a  necessary  prerequisite." 
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cities  of  diflFerent  population,  and  in  a  similarity  of  problems 
in  the  cities  of  the  same  size.  Laws  applicable  to  the  creation 
of  an  organization  and  of  powers  in  a  small  town  are  unsuited 
to  perform  a  similar  function  for  the  government  of  large 
cities ;  but  cities  of  the  same  size  have  so  much  in  common  that 
general  laws  defining  their  powers  and  organization  are  recog- 
nized as  adequate  to  their  similar  needs.^ 

The  classification  of  cities  is  authorized  and  required  by 
the  Constitution  of  Missouri.  Section  seven  of  article  nine  reads : 
"The  General  Assembly  shall  provide,  by  general  laws,  for  the 
organization  and  classification  of  cities  and  towns.  The  num- 
ber of  such  classes  shall  not  exceed  four;  and  the  powers  of 
each  class  shall  be  defined  by  general  laws,  so  that  all  such  muni- 
cipal corporations  of  the  same  class  shall  possess  the  same  pow- 
ers and  be  subject  to  the  same  restrictions.  The  General  As- 
sembly shall  also  make  provision,  by  general  law,  whereby  any 
city,  town  or  village,  existing  by  virtue  of  any  special  or  local 
law,  may  elect  to  become  subject  to  and  be  governed  by  the 
general  laws  relating  to  such  corporations." 

The  Legislature,  acting  under  this  constitutional  mandate, 
in  the  first  session  after  adoption  of  the  Constitution  of  1875, 
divided  the  cities  and  towns  of  Missouri  into  four  classes.* 

1.  Dillon,  Mun.  Corp.,  Sees.  147-151. 

2.  Missouri  Laws,  Twenty-ninth  Session  (1877),  p.  41.  All  dtics 
containing  one  hundred  thousand  inhabitants  or  more  constituted  the 
first  class;  all  cities  containing  twenty  and  less  than  one  hundred  thou- 
sand, the  second  class;  all  cities  and  towns  containing  five  and  less  than 
twenty  thousand,  the  third  class,  and  all  cities  and  towns  containing  five 
hundred  and  less  than  five  thousand  inhabitants  constituted  the  fourth 
class.  The  Missouri  Laws  of  1885,  p.  50,  changed  the  division  between 
the  second  and  third  classes  from  twenty  to  thirty  thousand  inhabitants. 
Subsequently  the  dividing  line  between  Uie  third  and  fourth  classes  was 
changed  from  a  population  of  five  to  three  thousand  inhabitants.  R.  S. 
1889,  Sees.  974,  975.  This  amended  classification  still  holds  today  (R.  S. 
1909,  Sees.  8524-8527)  with  the  addition  that  all  unincorporated  towns 
containing  less  than  five  hundred  are  declared  villages  (R.  S.  1909,  Sec. 
8528)  ;  and  with  the  provisions  that  all  incorporated  towns  under  five 
hundred  inhabitants  which  shall  so  elect  shall  be  cities  of  the  fourth 
class  (R.  S.  1909,  Sec.  8527),  and  that  all  cities  containing  more  than 
seventy-five  and  less  than  one  hundred  fifty  thousand  inhabitants  may  be- 
come a  city  of  the  first  class  upon  a  vote  at  a  special  election  (R.  S.  1909, 
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Laws  defining  the  powers  and  organization  of  the  cities  of  each 
class  have  been  passed  and  there  is  no  question  of  their  con- 
stitutionality. It  is  with  laws  concerning  the  powers  of  cities 
which  do  not  comply  with  this  classification  and  which  are  not 
coextensive  with  the  limits  of  a  given  class  that  the  question 
of  constitutionality  most  frequently  arises. 

It  will  be  noted  that  the  constitutional  provision  requiring 
the  classification  of  cities  provides  that  the  general  assembly 
shall  provide  for  the  organization  and  define  the  "power  of  each 
class"  by  general  laws,  and  that  all  the  cities  "of  the  same  class 
shall  possess  the  same  powers  and  be  subject  to  the  same  re- 
strictions."* The  effect  of  this  provision  has  been  not  only  to 
produce  uniformity  of  organization  and  powers  within  each 
class  of  cities,  but  also  to  set  apart  each  class  from  the  others 
by  well  defined  limits.  Thus  a  law  which  grants  a  power  to  any 
one  of  the  four  defined  classes  of  cities  is  recognized  as  general 
and  valid  even  tho  there  may  be  no  reasonable  distinction  be- 
tween the  cities  of  the  favored  class  from  the  cities  in  any  other 
class  with  respect  to  the  power  granted.*   On  principle  such  a 

Sees.  8535-8536).  The  latter  provision  which  was  applicable  to  St.  Jo- 
seph alone  at  the  time  was  upheld  in  State  ex  rel  Halsey  v,  Clayton 
(1909)  226  Mo.  292,  126  S.  W.  506,  on  the  ground  that  the  statute  merely 
provided  a  different  method  by  which  cities  having  over  seventy-five  and 
less  than  one  hundred  thousand  inhabitants  could  become  members  of  the 
first  class.  Those  over  one  hundred  thousand  inhabitants  had  to  become 
members  of  the  first  class  whether  they  so  chose  or  not. 

3.  Const,  of  Mo.,  Art.  IX,  Sec.  7. 

4.  Copeland  v.  St.  Joseph  (1894)  126  Mo.  417,  429,  29  S.  W.  281; 
Dillon,  Mun,  Corp,,  Sec.  151.  In  Copeland  v.  St.  Joseph  the  court  held 
an  act  which  authorized  cities  of  the  second  class  to  extend  their  limits, 
with  the  proviso  that  land  in  lots  of  three  acres  or  more  devoted  to 
agricultural  purposes  should  be  exempted  from  municipal  taxation  when 
thus  included  within  the  extended  boundaries  was  not  objectionable  be- 
cause the  proviso  was  limited  in  operation  to  cities  of  the  second  class. 
The  words  of  Gantt,  P.  J.,  who  delivered  the  opinion  of  the  court,  are 
as  follows:  (loc.  cit.  429) 

"In  view  of  all  this  contemporaneous  legislation  showing  conclu- 
sively that  the  legislature  has  not  hesitated  to  confer  upon  cities  of  all 
grades  this  power  of  self-extension  without  attempting  to  exempt  such 
lands,  counsel  for  respondent  argues  that  there  is  little  left  upon  which 
to  base  a  presumption  that  the  legislature  would  have  denied  the  power 
to  cities  of  the  second  class,  unless  the  proviso  had  been  inserted  in  the 
act.    We  confess  we  can  see  no  reason  why  this  power  should  be  denied 
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law  would  be  valid  only  when  based  upon  a  classification  aris- 
ing out  of  a  reasonable  necessity;  but  laws  relating  to  the  or- 
ganization and  powers  of  a  class  of  cities  are  not  so  tested.' 

Those  acts,  however,  which  do  not  provide  for  the  organiza- 
tion and  powers  of  cities  of  a  g^ven  class,  are  not  necessarily 
general  because  they  apply  to  all  cities  of  one  of  the  recognized 
classes.  Such  acts  are  general  only  when  the  class  to  which  they 
apply  is  determined  by  a  reasonable  distinction  which  relates 
directly  to  the  object  of  the  statute.  Neither  are  these  acts  re- 
quired to  follow  the  lines  of  classification  of  the  four  general 
classes  of  cities ;  nor  are  such  acts  invalid  when  they  split  a  class 
in  violation  of  the  requirement  that  all  powers  of  each  class 
shall  be  the  same.' 

one  class  of  cities  and  be  conferred  upon  all  others.  In  either  case  it 
subjects  the  property  so  taken  in,  to  municipal  taxation. 

"On  the  other  hand,  it  cannot  be  doubted  that  the  legislature  had  the 
unquestioned  right  to  withhold  the  power  of  extension  altogether,  and 
necessarily  the  right  to  annex  the  conditions  upon  which  it  would  confer 
the  power,  and  the  very  fact  that  it  granted  the  right  to  all  other  cities, 
and  denied  it  to  cities  of  the  second  class  refutes  the  presumption  th(U 
the  proviso  was  immaterial  or  inadvertent." 

5.  State  ex  inf.  Atfy.  Gen.  v.  Fleming  (1898)  147  Mo.  1,  13,  44  S 
W.  758  (an  election  law  applicable  to  cities  of  the  fourth  class  upheld 
altho  it  virtually  did  away  with  the  Australian  ballot  law  as  to  elections 
in  cities  of  the  fourth  class  for  extension  of  boundaries).  See  Dillon 
Mun.  Corp.  Sec.  151. 

6.  In  Calland  v.  Springfield  (1914)  264  Mo.  296,  Loc.  cit  302,  174 
S.  W.  396,  Bond,  J.,  in  upholding  a  tax  rate  in  those  cities  having  over 
thirty  thousand  inhabitants  which  were  in  the  third  class,  at  a  higher 
rate  than  was  permitted  in  cities  of  the  third  class  having  less  than 
thirty  thousand  inhabitants,  under  authority  of  Article  X,  section  eleven 
of  the  Constitution  said: 

"The  other  section  (Art.  9,  Sec.  7)  after  referring  to  the  Legislature 
the  duty  of  providing  'for  the  organization  and  classification  of  cities 
and  towns'  and  limiting  these  to  four,  adds,  to-wit: 

"  *And  the  powers  of  each  class  shall  be  defined  by  general  laws,  so 
that  all  such  municipal  corporations  of  the  same  class  shall  possess  the 
same  powers  and  be  subject  to  the  same  restrictions.' 

"This  general  language  of  the  Constitution  is  necessarily  referable 
to  the  objects  had  in  view,  that  is  the  organisation  and  division  of  all 
cities  and  towns  into  four  classes.  Therefore  in  providing  that  when  thus 
classified  they  should  have  similar  powers  and  be  under  similar  restric- 
tions, the  Constitution  plainly  referred  to  the  constituent  agencies  and 
eovernmpTital  functions  which  necessarily  composed  *the  organization' 
of  the  cities  and  towns  as  a  body  politic  under  a  particular  class." 
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A  law  which  grants  powers  to  cities  of  a  given  class  and 
provides  that  any  city  of  the  class  may  exercise  the  power  upon 
election  to  do  so,  either  by  the  voters  or  officials  of  the  city,  is 
general  in  nature.^  It  is  a  form  of  the  local  option  acts  dis- 
cussed in  another  place.  Neither  is  such  an  act  invalid  under 
the  requirements  that  all  cities  of  the  same  class  shall  have  the 
same  powers  and  be  subject  to  the  same  restrictions.'  In  Owen 
V.  Baer,  •  three  judges  of  a  divided  court  held  a  local  option 
drainage  and  sewer  act  for  cities  of  the  third  and  fourth  class 
unconstitutional  on  the  ground  that  it  created  "a  dissimilarity 
in  the  powers  of  the  cities  of  the  fourth  class."  It  was  con- 
tended that  cities  which  accepted  the  provisions  of  the  act  had 
greater  powers  than  those  which  rejected  its  provisions.  Since 
this  view  was  not  the  view  of  a  majority  of  the  court  in  Owen  v, 
Baer,  the  court  in  Hall  v.  Sedalia^^  did  not  hesitate  to  repu- 
diate this  theory  in  holding  that  a  local  option  sewer  law  for 
cities  of  the  third  class  was  constitutional. 

(2)  Cities  Operating  Under  Special  Charters, 
The  question  arose  a  few  years  after  the  adoption  of  the 
Constitution  of  1875  as  to  the  validity  of  legislation  applying  to 
cities  operating  under  special  charters.    It  was  held  in  Ruth- 
erford V,  Heddens^^  that  a  law  which  authorized  cities  operat- 

7.  Barnes  v.  KirksvUle  (1915)  266  Mo.  270,  180  S.  W.  545  (an  act 
providing  commission  form  of  city  government  for  cities  of  the  third 
class  selecting  it). 

&  Hall  V.  Sedalia  (1910)  232  Mo.  344.  134  S.  W.  650.  Fcrriss,  J., 
in  giving  the  opinion  of  the  court,  said  (loc  cit  352)  :  "The  act  in  ques* 
tion  is  complete  in  itself,  and  is  uniform  in  its  application  to  cities  of 
the  third  class,  comprehends  all  cities  of  that  class.  Whether  the  law 
shall  come  into  operation  in  any  particular  city  depends  upon  a  contin- 
gency, namely,  an  affirmative  vote  of  the  people  of  such  city.  But  this 
applies  to  each  and  every  city  of  the  class.  The  law  extends  the  same 
right,  the  same  privilege,  to  each  city  in  the  class,  and  is  therefore  uni* 
form.  It  is,  in  the  language  of  the  Constitution,  a  'general'  law,  and 
under  it  all  the  cities  of  the  same  class,  as  required  by  the  Constitution^ 
'possess  the  same  powers  and  are  subject  to  the  same  restrictions.'  " 

9.  (1900)  154  Mo.  434,  55  S.  W.  644. 

10.  (1910)  232  Mo.  344,  352.  134  S.  W.  650. 

11.  (1884)  82  Mo.  388.  Affirmed  in  Rutherford  v.  Hamilton  (1888) 
97  Mo.  543,  11  S.  W.  249.  The  act  involved  authorized  the  cities  in  the 
class  designated  to  establish  a  system  of  sewerage. 
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ing  under  special  charters  that  contained  more  than  thirty  and 
less  than  fifty  thousand  inhabitants  to  establish  a  sewer  system 
was  general  and  constitutional.  Thus  was  recognized  a  fifth 
class  of  cities,  namely,  those  operating  under  special  charters. 
Also  as  a  further  result  of  Rutherford  v.  Heddons,  laws  which 
apply  only  to  a  portion  of  the  cities  operating  under  special 
charters  may  be  held  to  be  general."  It  is  believed  that  legisla- 
tion for  sub-classes  of  the  general  class  of  cities  with  special 
charters  is  valid  only  when  such  sub-classification  rests  upon  a 
reasonable  difference  that  relates  to  the  object  sought  by  the 
statute  for  which  the  sub-classification  was  made. 


Other  constitutional  provisions  which  have  given  rise  to 
two  separate  classifications  of  cities  are  contained  in  article 
nine.  Sections  sixteen  and  seventeen  provide  for  the  adoption 
by  cities  having  more  than  one  hundred  thousand  inhabitants  of 
their  own  charters;  and  section  twenty  and  the  following  sec- 
tions in  article  nine  provide  a  method  by  which  St.  Louis  alone 
may  adopt  its  own  charter.  Under  these  sections  acts  applying 
to  St.  Louis  or  the  other  "home  rule*'  cities  are  upheld  on  the 
theory  that  two  new  classes  of  cities  are  created ;  one  class  com 
posed  of  all  "home  rule"  charter  cities  except  St.  Louis,  and  the 
other  class  composed  of  St.  Louis  alone.^* 

Statutes  which  designate  St.  Louis  directly  by  name,  or  in- 

12.  Kelly  v.  Meeks  (1885)  87  Mo.  396  (an  act  authorizing  cities 
with  special  charters  having  more  than  twenty  and  less  than  two  hun- 
dred and  fifty  thousand  inhabitants  to  extend  their  limits)  :  Elling  v. 
Hickman  (1902)  172  Mo.  237,  72  S.  W.  700  (an  act  authorizing  the  or- 
ganization of  special  road  districts  of  territory  in  which  were  cities  ol 
the  third  and  fourth  classes  except  those  cities  of  the  third  class  having 
special  charters).  In  Biting  v,  Hickman,  Burgess,  J.,  said  (loc.  cit. 
256)  :  "It  is  therefore  plain  that  cities  which  retain  their  special  char^ 
ters  do  not  belong  to  either  of  the  classes  provided  for  by  the  (Constitution, 
altho  they  may  have  the  requisite  number  of  inhabitants  to  become  such, 
unless  they  first  elect  to  do  so." 

13.  Kansas  City  v.  Stegmiller  (1899)  151  Mo.  189,  52  S.  W.  72i. 
Gantt,  C.  J.,  in  delivering  the  opinion  of  the  court,  said  (loc  cit  204) : 
"Again  we  think  it  is  plain  that  the  framers  of  the  Constitution  ex  vi 
termini  excluded  from  its  legislative  classification  the  City  of  St  Louis, 


(3)  Cities  with  "Home  Rule"  Charters. 
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directly  by  classification  as  "all  cities  having  a  population  of 
over  five  hundred  thousand  inhabitants,""  are  upheld  on  the 
theory  that  St.  Louis  under  the  constitutional  provisions  consti- 
tutes a  separate  class.  If  St.  Louis  were  not  recognized  as  con- 
stituting a  separate  class  to  herself  then  such  laws  relating  to  the 
powers  and  organization  of  cities  over  five  hundred  thousand 
would  be  invalid  tmder  the  constitutional  provision  that  all  cities 
of  the  same  class  should  possess  the  same  powers  and  be  subject 
to  the  same  restrictions.  Such  statutes,  however,  as  define  the 
powers  and  organization  of  the  city  of  St.  Louis,  directly  or 
indirectly,  must  be  based  upon  the  peculiar  needs  of  St.  Louis, 
as  distinguished  from  the  needs  of  other  cities  having  home  rule 
or  of  the  first  class.  The  "home  rule"  cities  and  St.  Louis  are 
recognized  as  separate  classes,  it  is  submitted,  only  when  there 
is  a  reasonable  necessity  for  such  classification.  The  validity 
of  laws  concerning  St.  Louis  alone  designated  directly  or  in- 
directly, are  tested  by  the  same  requirement  that  there  must  be 
a  reasonable  necessity  for  such  classification  to  accomplish  the 
object  of  the  statute. 

In  Murnane  v,  St.  Louis^^  an  act  which  regulated  the  as- 
sesment  for  street  improvements  in  cities  having  more  than  three 

which  it  expressly  authorized  to  adopt  its  own  scheme  and  charter,  and 
all  such  cities  as  it  authofized  by  Section  16  Article  IX,  to  frame  and 
adopt  their  own  charters.  These  cities  constitute  two  constitutional 
classes  distinct  from  those  chartered  and  classified  by  the  legislature." 

The  cases  in  the  Supreme  Court  of  Missouri  upon  this  question  are 
reviewed  in  McBain,  Law  and  Practice  of  Municipal  Home  Rule,  pp. 


14.  In  State  ex  rel  Hawes  v.  Mason  (1899)  153  Mo.  23.  54  S.  W. 
524,  Gantt,  C.  J.,  in  upholding  an  act  "providing  for  the  creation  and 
organization  in  all  cities  having  three  hundred  thousand  inhabitants  and 
over,  of  a  board  of  police  commissioners"  said  (loc.  cit.  52)  :  "So  much 
of  the  argument  indulged  in  to  demonstrate  that  the  act  under  consid- 
eration is  a  local  and  not  a  general  law,  is  inapplicable  to  legislation  of 
this  character.  St.  Louis  is  organized  directly  under  the  Constitution. 
It  is  not  in  any  one  of  the  four  classes  of  cities  which  have  been  de- 
fined by  the  legislature  under  the  Constitution.  It  would  have  been  en- 
tirely appropriate  for  the  Legislature  to  have  designated  St.  Louis  by 
name  instead  of  referring  to  it  as  a  city  of  over  three  hundred  thousand 
inhabitants." 

15.  (1894)  123  Mo.  479,  27  S.  W.  711.  The  court  also  found  that 
there  was  no  distinguishing  peculiarity  giving  rise  to  a  necessity  for 
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hundred  thousand  inhabitants  was  held  unconstitutional  because 
it  was  not  a  general  law  applying  to  all  cities  of  the  first  class, 
namely,  to  those  first  class  cities  having  one  hundred  thousand 
inhabitants  or  over.  The  court  said  it  created  a  fifth  class  of 
cities  in  violation  of  the  provision  that  the  legislature  should  di- 
vide the  cities  in  not  to  exceed  four  classes.  This  reasoning  was 
followed  in  St,  Louis  v.  Dorr^^  in  which  a  boulevard  act  appli- 
cable to  cities  having  more  than  three  hundred  thousand  inhabi- 
tants was  held  unconstitutional.  Sherwood,  J.,  dissented  from 
the  decision  in  the  latter  case  on  several  points  one  of  which  was 
that  such  act  did  not  violate  the  constitutional  requirement  that 
all  cities  should  be  divided  into  four  classes  by  creating  a  fifth 
class;  that  St.  Louis  under  the  constitution  constituted  a  sep- 
arate class  concerning  which  valid  laws  might  be  passed.^^ 

This  view  of  Sherwood,  J.,  later  was  adopted  by  the  court 
in  Kansas  City  v,  Stegmiller^^  and  in  State  ex,  rel,  Hawes  v, 
Mason,^^  In  the  latter  case  a  law  providing  for  a  Board  of 
Police  Commissioners  in  cities  having  more  than  three  hundred 
thousand  inhabitants  was  upheld.  It  is  difficult  to  justify  the 
decision  and  doctrine  of  the  Numane  case  with  subsequent 
cases  and  it  is  not  believed  that  it  is  the  law  today.  Sherwood 
J.,  distinguished  these  cases  a  few  years  later  on  the  theory  thai 

the  law  as  to  the  designated  class  and  that  the  classification  was  based 
upon  an  existing  state  of  facts.  Burgess,  J.,  and  Sherwood,  J.,  dissent- 
ed. 

16.  (1898)  145  Mo.  466.  46  S.  W.  976.  Accord:  Kansas  City  ex  rel 
Dist,  V.  Scarritt  (1894)  127  Mo.  642,  29  S.  W.  845. 

17.  (1898)  145  Mo.  466.  499,  46  S.  W.  976.  Sherwood,  J.,  referring 
to  section  seven  of  article  nine  of  Constitution  authorizing  the  division 
of  cities  into  not  to  exceed  four  classes,  said  (loc.  cit.  499)  :  ''But  it  is 
enough  to  say  of  such  section  that  it  has  nothing  whatever  to  do  with 
the  City  of  St.  Louis,  since  that  city  is  by  the  Constitution  singled  out 
and  segregated  from  all  other  cities  in  this  State,  by  express  mention 
by  name,  as  well  as  by  peculiar  and  express  provisions,  shared  by  no 
other  city." 

la    (1899)  151  Mo.  189,  52  S.  W.  723. 

19.  (1899)  153  Mo.  23.  52.  54  S.  W.  524.  Accord:  Bambrick  Bros. 
Const,  Co.  V,  Realty  Co.  (1917)  193  S.  W.  543  (an  act  regulating  en- 
forcement of  liens  for  street  improvements  in  cities  having  more  than 
three  hundred  thousand  inhabitants). 
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legislation  concerning  St.  Louis  alone,  or  cities  having  "home 
rule"  charters  as  a  class,  was  valid  only  when  a  general  law 
could  not  have  been  made  applicable.*®  It  is  submitted  that  the 
City  of  St.  Louis  and  the  other  cities  operating  under  "home 
rule"  charters  constitute  two  separate  classes  of  cities  under  the 
constitution  in  addition  to  the  four  classes  created  by  the  general 
assembly  acting  under  the  constitution  and  the  class  of  cities 
having  special  charters ;  and  that  these  two  classes  of  cities  are 
proper  classifications  for  laws  defining  powers  and  organization 
of  these  cities  only  so  long  as  there  is  a  reasonable  necessity  for 
such  classification.  It  will  be  noted  that  the  laws  concerning  the 
four  classes  differ  from  the  laws  concerning  the  two  classes  of 
"home  rule"  cities  in  that  laws  defining  the  powers  and  organiza- 
tion of  the  cities  of  any  of  the  four  classes  are  always  proper  re- 
gardless of  necessity  of  such  classification  under  the  doctrine  of 
Copeland  v.  St.  Joseph. 

The  power  of  the  legislature  operating  under  "home  rule" 
charters  is  restricted  to  matters  of  general  or  public  concern  to 
the  state;  and  the  legislature  cannot  regulate  by  a  general  law 
the  affairs  of  purely  local  concern  of  those  cities  having  "home 
rule."  Lamm,  J.,  made  an  excellent  statement  of  the  law  on 
this  point  in  Brunn  v,  Kansas  CityV 

20.  Henderson  v.  Koenig,  168  Mo.  356,  68  S.  W.  72.  57  L.  R.  A. 
659.  Sherwood,  J.,  in  delivering  the  opinion  of  the  court,  said  (loc  cit. 
376)  :  "But  the  assertion  is  made  that  cases  have  been  decided  by  this 
court  where  local  or  special  legislation,  that  is  to  say,  legislation  appli- 
cable alone  to  the  city  of  St  Louis  or  alone  to  Kansas  City,  has  been  held 
valid.  This  is  true,  but  in  the  decisions  in  none  of  those  cases  was 
there  any  expression  or  ruling  which  impinges  in  the  slightest  degree  on 
the  Constitutional  prohibition  against  a  local  or  special  law  being  enacted 
where  a  general*  law  could  have  been  made  applicable ;  on  the  contrary, 
either  distinct  or  else  implied  recognition  is  constantly  given  to  the  idea, 
that,  owing  to  the  circumstances  and  exigencies  of  the  particular  case, 
a  general  law  could  not  have  been  made  applicable,  or  where  it  could 
not  have  been  made  applicable  by  reason  of  the  fact  that  the  legislation 
questioned  was  the  result  of  direct  obedience  to  some  specific  command 
of  the  Constitution.  This  statement  will  be  found  to  embrace  all  the 
cases  decided  on  the  subject." 

21.  Kansas  City  ex  rel  District  v.  Scarritt  (1895)  127  Mo.  642,  29 
S.  W.  845;  Kansas  CUy  v.  StegmUler  (1899)  151  Mo.  189,  52  S.  W.  723. 

22.  (1908)  216  Mo.  108,  117,  115  S.  W.  446. 
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"In  fine  the  constitutional  idea  was  that  charters  under  con- 
sideration should  present  a  complete  scheme  of  local  self-govern- 
ment and  that  where  their  provisions  conflict  with  the  general 
statutes  on  a  merely  municipal  regulation  (such  as  condannation 
proceedings  are  held  to  be)  the  charter  provisions  should  con- 
trol ;  and  it  has  been  held  that  the  constitutional  plan  for  amend- 
ing charters  (sec.  16,  art.  9.),  which  directs  that  they  shall  be 
ainended  by  a  vote  of  the  people  'and  not  otherwise'  is  manda- 
tory and  forbids  the  regulation  and  direction  of  purely  munici- 
pal affairs  by  act  of  the  legislature.  (Kansas  City  v.  Scarritt,*^ 
127  Mo.  supra.y* 

The  question  frequently  arises  with  respect  to  legislation 
concerning  the  cities  having  "home  rule"  charters  as  to  what 
are  matters  of  local  concern  as  distinguished  from  matters  of 
public  concern  to  the  state.  A  nimiber  of  decisions  of  the  Su- 
preme Court  have  been  handed  down  upon  this  question,"  but 
the  scope  of  this  study  does  not  include  a  discussion  of  them. 
An  interesting  study  of  the  Missouri  cases  is  made  by  Professor 
H.  L.  McBain  of  Columbia  University  in  the  Law  and  the  Prac- 
tice of  Municipal  Home  Rule. 

(4)  Classification  of  Cities  for  Special  Purposes. 

Wherever  the  constitution  authorizes  legislation  upon  a  giv- 
en subject  with  reference  to  certain  cities  or  class  of  cities  then 
laws  passed  in  pursuance  of  such  provision  are  upheld  altho 
they  may  not  conform  to  one  of  the  four  classifications.  An 
example  of  this  is  the  section  which  provides  that :  "The  Cieneral 
Assembly  shall  provide,  by  law,  for  the  registration  of  all  voters 
in  cities  and  counties  having  a  population  of  more  than  one  hun- 
dred thousand  inhabitants,  and  may  provide  for  such  registra- 
tion in  cities  having  a  population  exceeding  twenty-five  thousand 

23.  (1894)  127  Mo.  642,  29  S.  W.  845. 

24.  Kansas  City  ex  rel  District  v.  Scarritt  (1894)  127  Mo.  642,  29 
S.  W.  845;  Kansas  City  v.  Ward  (1896)  134  Mo.  172.  35  S.  W.  600; 
Kansas  City  v.  Marsh  Oil  Co.  (1897)  140  Mo.  458,  41  S.  W.  943.  Mc- 
Bain, Law  and  Practice  of  Municipal  Home  Rule,  pp.  172-179. 


Local  and  Special  Legislation 


27 


inhabitants  and  not  exceeding  one  hundred  thousand,  but  not 
otherwise."  " 

This  provision  apparently  recognizes  two  distinct  classes  of 
cities,  those  having  more  and  those  having  less  than  one  hun- 
dred  thousand  and  more  than  twenty-five  thousand  inhabitants, 
for  the  purpose  of  legislation  providing  for  the  registration  of 
voters.  So  in  Ewing  v,  Hoblitzelle^^  an  act  was  quite  prop- 
erly upheld  which  regulated  the  registration  of  voters  in  cities 
having  over  one  hundred  thousand  inhabitants.  The  court  goes 
further  in  State  ex.  rel.  McCaffrey  v.  Mason*^  in  holding  a  simi- 
lar act  valid  which  applied  only  to  cities  having  more  than  three 
hundred  thousand  inhabitants.  Three  of  the  judges  based  their 
opinion  on  the  ground  that  it  was  a  proper  classification,  while 
the  other  three  were  of  the  opinion  that  St.  Louis,  the  only  city 
in  the  class,  was  set  apart  by  the  constitution  into  a  class  by  it- 
self and  that  legislation  referring  to  St.  Louis  by  name  would 
have  been  proper.  It  will  be  noted  that  the  registration  of  vot- 
ers is  a  matter  of  public  concern  and  is  not  a  matter  of  local 
government  except  in  so  far  as  it  has  to  do  with  city  elections. 
It  is  submitted  that  classification  other  than  as  to  the  two  classes 
impliedly  provided  in  the  constitution  in  respect  to  registration 
laws  should  be  tested  by  the  same  requirements  as  any  other 
law;  and  that  any  classification  which  is  not  based  upon  a  dif- 
ference which  bears  a  reasonable  relation  to  the  end  sought 
should  be  held  invalid  as  local  and  special. 

Another  provision  in  the  constitution  which  classifies  cities 
is  contained  in  section  eleven  of  article  ten.  It  limits  the  tax 
rates  for  city  purposes  at  different  amounts  for  cities  of  different 
populations.  In  Calland  v.  Springfield^^  it  was  contended  that 
cities  of  the  same  class  must  have  the  same  tax  rate  but  the 
court  held  that  the  classification  for  purposes  of  taxation  did 

25.  Art.  VIII.  Sec.  5.  Const  of  Mo.  of  1875. 

26.  (1884)  85  Mo.  64. 

27.  (1900)  155  Mo.  486,  55  S.  W.  636.  Affirmed  in  State  v.  Keat- 
ing (1907)  202  Mo.  197,  100  S.  W.  64a 

28.  (1914)  264  Mo.  296,  174  S.  W.  396.  See  p.  20  for  a  further 
discussion  of  this  case. 
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not  involve  the  classification  for  the  purpose  of  defining  powers 
and  organization  and  that  cities  of  the  same  class  might  have 
diflFerent  tax  rates. 

B.    Statutory  Classification  Without  Direction  by  the 

Constitution. 

Under  the  Constitution  of  1875,  as  interpreted  by  the 
court  decisions  discussed  above,  there  are  seven  classes  of  cities 
in  Missouri  ^concerning  which  general  laws  may  be  passed 
providing  for  their  powers  and  organization ;  the  four  classes  of 
cities  operating  under  general  laws,  the  cities  operating  under 
special  charters,  the  general  class  of  cities  having  "home  rule" 
charters,  and  St.  Louis.  Laws  which  conform  to  this  classifica- 
tion with  respect  to  powers  and  organization  present  no  diffi- 
culty. It  is  with  laws  which  do  not  conform  to  this  classifica- 
tion, or  which  do  not  concern  powers  and  organization,  or  which 
do  neither  that  present  the  most  difficulty. 

(1)  Laws  Which  Do  Not  Concern  the  Organization  and  Powers 

of  Cities, 

Laws  which  do  not  concern  the  organization  and  powers  of 
cities  are  not  general  solely  because  they  apply  to  all  the  cities  of 
a  specified  class."  There  must  be  peculiar  conditions  existing 
in  the  class  designated,  with  reference  to  which  the  law  is  en- 
acted that  justifies  such  classification.'®   Thus  a  law  which 

29.  Heifer  v.  Simon  (1891)  53  N.  J.  L.  550;  Dillon,  Mun.  Corp. 
Sec.  151.  Setnble,  State  ex  re!  Harris  v.  Hermann  (1882)  75  Mo.  340 
(law  regulating  notaries  in  cities  having  more  than  one  hundred  thou- 
sand population  held  invalid). 

In  Heifer  v.  Simon,  Scudder,  J.,  in  holding  invalid  a  statute  which 
fixed  term  and  compensation  of  city  physician  in  cities  of  the  second 
class,  said  (loc.  cit.  552)  :  "In  this  case  there  has  been  no  reason  as- 
signed, nor  is  it  apparent,  why  an  officer  known  as  city  physician,  in  a 

city  of  the  second  class,  should  have  a  different  appointment  

from  a  physician  to  be  appointed  and  compensated  in  a  city  of  the  first 
class  or  of  the  third  class.  Population  cannot  have  any  just  reference 
to  this  distinction  between  these  classes  by  which  the  middle  class  is 
separated  from  the  others." 


30.   State  ex  rel  Atty.  Gen.  v.  Miller  (1890)  100  Mo.  439,  13  S.  W. 
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applies  to  the  City  of  St.  Louis  in  its  function  as  a  county  in  the 
scheme  of  local  government*^  is  not  general  merely  because  a 
law  applying  to  St.  Louis  as  a  city  under  a  "home  rule"  charter 
is  regarded  as  general.  The  validity  of  such  a  law  is  determined 
by  the  general  test,  i.  e.,  whether  a  general  law  could  have  been 
made  applicable.  In  Henderson  v.  Koenig*^  a  law  regulating 
fees  of  the  probate  court  in  cities  over  three  hundred  thousand 
was  declared  unconstitutional  on  the  ground  that  there  was  no 
exigency  "requiring  such  legislation  and  confining  its  operation, 
as  does  the  act  in  question,  to  the  City  of  St.  Louis  alone." 

(2)  Laws  Which  Do  Not  Comply  with  the  Constitutional  Classi- 
fication of  Cities, 

The  constitution  requires  that  the  powers  of  each  class  of 
cities  shall  be  the  same,  so  that  a  law  defining  the  powers  of 

677  (law  providing  for  school  directors  in  cities  over  three  hundred  thou- 
sand population). 

31.  Const,  of  Mo.  Art  IX,  Sec.  23;  State  ex  rel  Martin  v.  Wofford 
(1893)  121  Mo.  61,  25  S.  W.  851  (city  was  held  to  mean  county). 

32.  (1902)  168  Mo.  356,  68  S.  W.  72,  57  L.  R.  A.  659. 

33.  In  the  following  cases  laws  were  held  unconstitutional  be- 
cause they  were  special:  State  v.  Kring  (1881)  74  Mo.  612  (an  act  regu- 
lating procedure  in  the  criminal  courts  of  St  Louis)  ;  State  v.  Ausling- 
er  (1903)  171  Mo.  600,  71  S.  W.  1041  (an  act  prohibiting  fraudulent  vot- 
ing in  cities  over  three  hundred  thousand  in  population)  ;  Wooley  v. 
Mears  (1910)  226  Mo.  41,  125  S.  W.  1112  (an  act  prohibiting  the  offer 
for  sale  of  realty  without  written  authority  in  cities  of  over  three  hundred 
thousand  inhabitants)  ;  State  ex  rel  Garesche  v.  Roach  (1914)  258  Mo. 
541,  167  S.  W.  1008  (the  non-partisan  judiciary  act  applicable  to  cities 
over  three  hundred  thousand  in  population). 

In  the  following  cases  the  laws  were  held  general  and  constitutional : 
State  ex  rel  Monahan  v.  Walton  (1879)  69  Mo.  556  (an  act  providing  for 
division  of  St.  Louis  into  fourteen  districts  for  election  of  justices  of 
the  peace)  ;  State  ex  rel  Manning  v.  Higgins  (1894)  125  Mo.  364,  28  S. 
W.  638  (an  act  authorizing  judges  of  probate,  criminal  and  circuit  courts 
in  cities  containing  more  than  three  hundred  thousand  inhabitants  to 
divide  the  city  into  districts  for  the  purpose  of  electing  constables  and 
justices  of  the  peace)  ;  Spaulding  v.  Brady  (1895)  128  Mo.  653,  31  S.  W. 
103  (an  act  regulating  the  salary  of  justices  of  the  peace  in  cities  over 
three  hundred  thousand  inhabitants)  ;  State  ex  rel  Lionherger  v.  Tolle 
(1880)  71  Mo.  645  (an  act  regulating  the  duties  of  judges  of  the  circuit 
court  in  cities  having  over  one  hundred  thousand  inhabitants)  ;  State  v. 
Hayes  (1885)  88  Mo.  344  (a  law  giving  the  state  in  criminal  cases  ad- 
ditional peremptory  challenges  in  cities  having  more  than  one  hundred 
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cities  must  conform  to  the  constitutional  classification,  and  such 
laws  that  do  not  so  conform  are  unconstitutional." 

But  those  laws  which  do  not  define  the  structure  and  pow- 
ers of  cities  and  towns  may  adopt  any  classification  that  has  a 
proper  relation  to  the  object  sought.  A  local  option  dramshop 
law  was  upheld  in  State  ex  rel  Maggard  v.  Pond^^  which  ap- 
plied to  all  cities  having  over  two  thousand  five  hundred  inhabi- 
tants altho  it  divided  cities  and  towns  of  the  fourth  class  into 
two  parts.  Likewise  in  Ex  Parte  Lucas^^  an  act  regulating  the 
occupation  of  barbers  in  cities  having  more  than  fifty  thousand 
inhabitants  was  upheld  as  a  valid  exercise  of  the  police  power 
altho  the  act  applied  only  to  a  few  of  the  cities  of  the  second 
class.  It  was  said  there  was  a  greater  possibility  of  the  spread 
of  disease  thru  barber  shops  of  large  cities    than    in  smaller 


thousand  inhabitants)  ;  State  ex  rel  Martin  v.  Wofford  (1893)  121  Mo. 
61,  25  S.  W.  851  (an  act  regulating  appointment  of  stenographers  in 
criminal  courts  in  cities  having  more  than  one  hundred  thousand  inhab- 
itants) ;  State  ex  rel  Atty,  Gen.  v.  Speed  (1904)  183  Mo.  186,  81  S.  W. 
1260  (an  act  regulating  salary  of  coal  oil  inspectors  for  cities  of  the 
state  with  a  population  of  three  hundred  thousand  inhabitants)  ;  State 
V,  Tower  (1904)  185  Mo.  79,  84  S.  W.  10  (an  act  making  a  nuisance  the 
discharge  of  dense  smoke  in  cTties  of  over  one  hundred  Siousand  inhabi- 
tants) ;  State  ex  rel  Harvey  v.  Sheehan  (1916)  269  Mo.  421,  190  S.  W. 
864  (an  act  regulating  fees  and  duties  of  circuit  attorneys  in  cities  con- 
taining over  five  hundred  thousand  inhabitants).  Compare  State  ex  rel 
Harvey  v.  Sheehan  with  Henderson  v,  Koenig  {\9Q2)  168  Mo.  167,  65 
S.  W.  620,  57  L.  R.  A.  846,  in  which  an  act  regulating  the  fees  of  the 
probate  court  in  cities  having  over  three  hundred  thousand  inhabitants 
was  held  invalid. 

34.  State  ex  inf.  Mytton  v.  Borden  (1901)  164  Mo.  221,  65  S.  W. 
.172  (an  act  held  invalid  which  created  a  board  of  public  works  in  cities 
of  over  one  hundred  thousand  and  less  than  one  hundred  fifty  thousand 
inhabitants,  St.  Joseph  being  the  only  city  included)  ;  State  ex  rel  IVyatt 
v.  Ashhrook  (1900)  154  Mo.  375,  55  S.  W.  627  (an  act  providing  for 
the  licensing  of  department  stores  by  city  officials  in  cities  containing 
over  fifty  thousand  inhabitants). 


35.  (1887)  93  Mo.  606,  6  S.  W.  469.  Affirmed:  Bx  Parte  Handler 
(1903)  176  Mo.  383,  75  S.  W.  920;  State  v.  Handler  (1903)  178  Mo.  38, 
76  S.  W.  984. 

36.  (1901)  160  Mo.  218,  61  S.  W.  2ia 
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Chapter  VII.     Local  Option  Laws. 


A  law  passed  in  the  regular  manner  by  the  legislature,  and 
made  applicable  to  all  units  of  any  given  class  of  units  of  local 
government,  but  which  must  be  adopted  by  the  voters  or  of- 
ficials in  a  prescribed  manner  in  any  of  the  local  units  in  order 
that  that  unit  may  avail  itself  of  its  provisions,  is  a  local  option 
law.  The  law  exists  from  its  passage  by  the  legislature  but  it 
does  not  operate  until  the  contingency  happens  provided  for  in 
the  act  which  usually  is  adoption  by  the  voters.  These  laws 
are  confined  to  matters  of  local  concern.  The  most  common  ex- 
ample of  these  laws  is  the  local  option  liquor  laws,  but  the  use 
of  this  legislative  device  has  been  resorted  to  for  the  solution  of 
many  other  local  problems. 

The  constitutionality  of  local  option  laws  is  attacked  on 
two  grounds ;  first,  it  is  a  delegation  of  legislative  power ;  second, 
it  is  special  legislation.  The  two  contentions  are  so  interde- 
pendent that  in  order  to  discuss  the  second,  it  is  necessary  to  dis- 
pose of  the  first. 

The  first  constitutional  objection  to  local  option  laws  was 
raised  in  State  ex  rel  Dome  v.  Wilcox^  against  the  validity  of  a 
local  option  school  law.  Chapter  forty  seven  of  the  General 
Statutes  of  1865  provided  a  method  by  which  towns  and  villages 
could  be  organized  into  school  districts  with  given  powers  upon 
compliance  with  certain  conditions,  the  most  important  of  which 
was  the  adoption  of  the  proposition  by  a  prescribed  vote  in  the 
locality  concerned.  It  was  contended  that  this  act  was  not  a 
law  of  its  own  force,  enacted  by  the  law-making  power  of  the 
land,  but  depended  for  its  existence  upon  a  vote  of  the  people 
of  the  locality  where  it  was  sought  to  be  made  operative;  that 
it  was  a  delegation  of  legislative  power  and  therefore  void.* 

Wagner,  J.,  gave  the  opinion  of  the  court  that  the  law  in 
question  was  enacted  by  the  legislature,  that  it  applied  to  the 
entire  state,  being  the  law  everywhere  whether  voted  upon  or 

1.  (1870)  45  Mo.  4Sa 

2.  (1870)  45  Mo.  458,  461. 
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not,  and  that  it  was  constitutional,  there  being  no  delegation  of 
the  legislative  power  whatsoever.  "In  the  case  we  are  now  con- 
sidering," said  Wagner,  J.,  "the  act  took  effect  with  the  other 
laws  contained  in  the  statutes.  It  was  passed  according  to  the 
prescribed  forms  designated  in  the  constitution.  Its  enactment 
did  not  depend  upon  any  popular  vote,  but  parties  to  be  affected 
by  it  were  at  liberty  to  accept  the  privileges  granted,  and  incur 
the  burdens  and  obligations  it  would  impose,  as  their  interest  or 
will  should  dictate.  If  they  elected  not  to  avail  themselves  of 
its  privileges  it  did  not  in  the  least  impair  its  force ;  it  still  stood 
a  valid  enactment  on  the  statute  book."  * 

The  legislature  itself  must  enact  the  law.*  It  cannot  with- 
out constitutional  authority  propose  a  law  to  be  adopted  by  the 
electorate,*  or  by  local  officials.'  Neither  can  the  legislature 
authorize  the  officials  or  voters  of  a  locality  to  suspend  a  law.^ 
But,  as  it  is  said,  "the  legislature  may  pass  a  law  to  take  effect  or 
go  into  operation  on  the  happening  of  a  future  event  or  con- 
tingency, and  that  such  contingency  may  be  a  vote  of  the 
people."* 

The  theory  adopted  in  State  ex  rel  Dome  v,  Wilcox,  supra, 
that  the  law  exists  regardless  of  its  adoption  by  the  voters  in 
any  given  locality  and  that  it  does  not  constitute  a  delegation  of 
legislative  power,  was  followed  in  the  subsequent  cases  on  that 


3.  (1870)  45  Mo.  458,  464. 

4.  An  amendment  to  the  Constitution  of  Missouri  adopted  in  the 
general  election  held  November  3,  1908,  provides  for  the  initative  and 
referendum  on  legislative  acts  as  well  as  constitutional  amendments. 
This  changes  the  law  on  this  subject.  See  Section  57,  Article  IV,  Con- 
stitution of  Missouri. 

5.  State  ex  rel  Dome  v,  Wilcox  (1870)  45  Mo.  458,  464;  Lammert 
V,  Lidwell  (1876)  62  Mo.  188;  Barto  v.  Himrod  (1853)  4  Seld.  (N.  Y.) 
483. 

6.  Bx  Parte  Smith  (1910)  231  Mo.  Ill,  118,  132  S.  W.  607. 

7.  State  V.  Field  (1853)  17  Mo.  529. 

8.  State  ex  rel  Maggard  v.  Pond  (1887)  93  Mo.  606,  621,  6  S.  W. 
469;  St,  Louis  v.  Alexander  (1856)  23  Mo.  483,  513. 
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point  and  it  remains  the  law  today  in  this  state.*  This  doctrine 
has  also  been  adopted  in  nearly  all  other  jurisdictions.^® 

The  second  objection  urged  against  local  option  laws  was 
that  such  laws  were  special  and  local  in  that  they  operated  only 
in  those  localities  adopting  the  act.  This  contention  was  made 
in  State  ex  rel  Dome  v.  Wilcox,  discussed  in  connection  with 
the  first  objection.  Wagner,  J.,  after  holding  that  the  local 
option  school  law  was  enacted  by  the  legislature  and  not  by  the 
voters  and  that  the  law  existed  in  all  parts  of  the  state  whether 
adopted  by  vote  or  not  in  any  given  locality,  disposed  of  this 
second  contention  as  follows:  "Special  statutes  relate  to  certain 
individual  classes  or  particular  localities.  Had  the  act  applied 
to  a  certain  specified  town  or  a  single  corporation,  it  would  have 
been  special;  but  such  is  not  the  case.  It  is  co-extensive  with 
the  state,  and  its  influence  is  felt  in  every  county  and  almost 
every  township.  It  is  conceded  that  it  does  not  include  in  its 
operation  every  individual  nor  extend  to  all  territory,  but  that 
is  not  required."" 

The  theory  of  this  decision  is  that  the  law  derives  its  exis- 
tence from  the  enactment  by  the  legislature  and  not  from  adop- 
tion in  any  given  locality,  hence  its  existence  is  general  thruout 
the  state  and  is  not  confined  to  localities  adopting  the  same.  The 
school  law  does  not  of  itself  organize  a  school  district  and  give 
it  powers,  but  it  provides  a  method  by  which  the  people  of  the 
locality  may  organize  and  upon  this  district,  duly  organized  in 

9.  Opinion  of  Supreme  Court  Judges  on  Township  Organization 
Uw  (1874)  55  Mo.  295;  State  ex  rel  Maggard  v.  Pond  (1887)  93  Mo. 
606,  5  S.  W.  469  (local  option  dramshop  law)  ;  Bx  Parte  Handler  (1903) 
176  Mo.  383,  75  S.  W.  920  (dramshop  law);  State  v.  Handler  (1903) 
178  Mo.  38,  76  S.  W.  984  (dramshop  law)  ;  Hall  v.  Sedalia  (1910)  232 
Mo.  344,  134  S.  W.  650  (local  option  sewer  and  drainage  law  for  cities 
of  third  class)  ;  State  ex  inf.  Wright  v.  Morgan  (1916)  268  Mo.  265,  187 
S.  W.  54  (local  option  school  district  consolidation  act). 

10.  Opinion  of  the  Justices  (1894)  160  Mass.  586,  36  N.  £.  488; 
In  re  O'Brien  (1904)  29  Mont.  530.  75  Pac  196,  1  Ann.  Cases  373  and 
note  p.  378.  Also  see  note,  J.  P.  Hall,  Cases  on  Constitutional  Law,  p. 
121.  CU>ntra  :  Rice  v.  Foster  (1847)  4  Harr.  (Del.)  479. 

11.  (1870)  45  Mo.  458,  465. 


34 


Law  Series  20,  Missouri  Bulletin 


accordance  with  the  provision  of  the  statute,  the  law  operates  by 
investing  it  with  certain  powers. 

This  theory  was  affirmed  a  few  years  later  in  the  Opinion 
of  Supreme  Court  Judges  on  Township  Organization  Law.^  In 
reference  to  the  Township  Organization  Law  the  court  said :  "It 
is  a  general  law  made  for  the  whole  State,  and  by  the  terms  of 
the  act  itself  took  effect  from  and  after  its  passage.  Every 
county  in  the  State  may  avail  itself  of  the  privileges  offered  by 
this  law  by  a  majority  vote  of  its  people.  It  is  left  to  the  option 
of  the  counties  whether  they  will  organize  under  it  or  not.  If 
a  majority  vote  for  it,  such  vote  does  not  create  the  law,  but 
places  the  coimty  so  voting  within  its  provisions  and  the  organi- 
zation then  takes  effect,  and  also  the  law,  as  it  existed  before  the 
vote  was  taken."  , 

The  question  was  again  brought  up  in  State  ex  rel  Mag- 
gard  v.  Pond^*  in  which  a  local  option  dramshop  law  was  held 
constitutional  and  the  doctrine  of  the  earlier  cases  affirmed. 
There  was  a  strong  dissenting  opinion  by  Sherwood,  J.,  in  which 
he  contended  that  the  constitutionality  of  the  act  was  to  be  de- 
termined by  its  operation  and  not  by  its  form.** 

The  act  was  local  in  operation,  hence  void  as  a  local  law. 
It  was  also  objectionable  as  a  special  law  since  it  singled  out 
those  members  of  the  class  of  dramshop  keepers  in  the  state 
which  resided  in  places  adopting  the  vote  and  prohibited  them 
from  selling  liquor.  It  was  also  ineffective  because  it  resulted 
in  the  enactment  of  a  special  and  local  law  by  the  partial  re- 
peal in  those  counties  and  cities  adopting  the  act  of  a  general 

12.  (1874)  55  Mo.  297. 

13.  (18877  93  Mo.  606.  6  S.  W.  469. 

14.  (1887)  93  Mo.  606,  641.  Sherwood,  J.,  dissenting:  "If  the 
legislature  by  an  act  had  designated  those  counties  and  towns  by  name 
which  have  as  it  is  said,  adopted  by  their  votes  'local  option/  it  could  not 
be  doubted  that  such  an  act  would  be  both  special  and  local  The  fact  that 
the  people,  by  their  votes,  instead  of  the  legislature,  by  an  act,  have  desig- 
nated those  counties,  can  not  alter  the  principle  or  vary  the  result;  for 
what  the  legislature  cannot  do  directly  it  cannot  do  indirectly.  In  such 
cases,  the  'constitutionality  of  an  act  is  to  be  determined  by  its  operation, 
and  not  by  the  form  it  may  be  made  to  assume,'  State  ex  rel.  v.  The  Judges, 


21  Oh.  St.  11.' 
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law  providing  for  the  sale  of  liquor.  Also  it  was  void,  he  argued, 
as  a  suspension  of  the  general  law  authorizing  the  sale  of  liquor. 
The  answer  of  the  court  to  these  propositions  was  that  the  law 
was  of  general  application,  that  this  was  sufficient,  and  that  "the 
fact  that  one  or  more  counties,  or  one  or  more  cities  or  town&, 
may,  by  a  majority  vote,  put  the  law  in  operation  in  said  county 
or  counties,  cities  or  towns,  and  that  other  counties  or  cities  and 
towns  may  not  do  so,  does  not  affect  the  rule  nor  furnish  a  test 
by  which  to  decide  whether  the  law  is  local  or  general,  and  this 
court  has  never  held  otherwise."  ^* 

Sherwood,  J.,  further  contended :  "If  such  legislation  as  this 
is  valid  then  I  confess  I  can  see  no  obstacle  in  the  way  of  having 
murder,  rape,  burglary,  etc.,  punished  in  as  many  various  ways 
as  the  voters  in  an  equal  number  of  localities  may,  by  virtue  of 
their  newly-found  law  making  function,  determine."  "  And 
again  "Under  its  operation,  the  laws  respecting  commercial  pap- 
er, limitations  of  actions,  the  punishment  of  crimes,  etc.,  may 
vary  with  different  localities,  and  still  be  held  general  laws,  and 
constitutional.""  The  answer  to  this  argument  is  that  local  op- 
tion laws  are  only  valid  as  to  local  matters.**   As  to  what  is  a 

15.  (1887)  93  Mo.  606,  621.  6  S.  W.  469. 

16.  (1887)  93  Mo.  606,  647,  6  S.  W.  469. 

17.  (1887)  93  Mo.  606.  687,  6  S.  W.  469. 

18.  "It  may  be  conceded  as  the  established  doctrine,  that  statutes 
creating  municipal  corporations  or  imposing  liabilities  upon  municipal- 
ities, or  authorizing  municipalities  to  incur  debts  and  obligations,  or  co 
make  improvements,  may  be   referred  to  the  popular  vote  of  the 

districts    immediately   effected  that    is    to    say.   the    people  of 

such  districts  may  decide  whether  they  will  accept  the  incor- 
poration or  will  assume  the  burdens.  This  is  the  prevailing  rule  in  ref- 
erence to  local  matters."  Wagner,  J.,  in  Lammert  v.  Lidwell  (1876)  62 
Mo.  188,  191.  "Thus  it  will  be  observed  that  both  the  majority  and 
minority  opinions  proceed  from  the  same  premises,  to-wit,  that  it  is  a 
delegation  of  legislative  power  for  the  legislature  to  submit  to  the  people 
at  large  for  their  adoption  or  rejection  a  law  which  affects  the  whole 
people,  but  that  it  is  not  a  delegation  of  legislative  power  for  the  Legis- 
lature to  enact  a  complete  law,  conferring  a  power  or  privilege  upon  a 
locality  as  to  a  mere  matter  of  local  concern,  and  leave  it  to  the  will  of  the 
constituted  authorities  of  the  locality  or  to  the  people  thereof,  to  exercise 
the  power  or  privilege  as  they  see  fit."~Marshall,  J.,  in  dissenting  opin- 
ion, commenting  upon  State  ex  rel  Maggard  v.  Pond,  93  Mo.  606,  6  S.  W. 
469,  in  Owen  v.  Baer  (1899)  154  Mo.  434.  528,  55  S.  W.  644. 
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local  matter  depends  upon  custom  and  the  nature  and  peculiar 
interests  of  local  government.^'  Sherwood,  J.,  insisted  that  local 
option  liquor  laws  including  the  enforcement  acts  were  a  part  of 
the  general  criminal  law  of  the  state  and  were  not  a  matter  for 
local  discretion.  But  the  court  held  in  accordance  with  the 
weight  of  authority  elsewhere^^  that  such  laws  were  proper  as 
a  matter  of  local  police  regulation,  and  this  view  has  remained 
the  law  in  this  state.*^ 

In  conclusion  it  may  be  said  that  a  local  option  law  is  created 
by  act  of  the  legislature ;  that  it  exists  thruout  the  state  regard- 
less of  adoption  by  the  voters  in  any  given  unit  of  local  govern- 
ment to  which  the  act  applies;  that  it  must  concern  a  subject 
which  may  properly  be  dealt  with  differently  by  different  parts 
of  the  state,  such  as  matters  of  local  government  and  matters 
of  local  improvement,  local  welfare  and  local  police  regulations; 
and  that  it  does  not  become  a  special  or  local  law  within  the  con- 
stitutional prohibition  when  set  in  operation  by  adoption  in  any 
locality.  When  adopted  such  laws  carry  with  them  criminal 
enforcement  laws,  and  these  enforcement  laws  are  not  objec- 
tionable as  a  denial  of  equal  protection  of  the  law  because  they 
make  an  act  a  crime  in  one  locality  which  would  not  be  so  in  an- 
other locality  where  the  law  has  not  been  adopted.  The  crimin- 
al feature  is  incidental  and  necessary  for  enforcement  of  local 
option  laws  wherever  they  are  set  in  operation.** 

Columbia,  Missouri.  Roscoe  E.  Harper 


19.  Opinion  of  the  Justices  (1894)  160  Mass.  586,  36  N.  E.  488; 
State  V.  Copeland  (1896)  66  Minn.  315,  69  N.  W.  27,  61  Am.  St  Rep.  410. 

20.  Pouts  V.  Hood  River,  (1905)  46  Or.  492,  81  Pac  370.  1  L  -R.  A. 
N.  S.  483;  In  re  O'Brien  (1904)  29  Mont.  530,  75  Pac  196,  1  Am.  & 
Eng.  Ann.  (!as.  373,  and  note  on  p.  378  in  which  the  authorities  are 
listed.   Also  see  J.  P.  Hall.  Cases  on  Constitutional  Law,  pp.  116,  121. 

21.  Owen  v.  Baer  (1899)  154  Mo.  434,  55  S.  W.  644;  Ex  Parte 
Handler  (1903)  176  Mo.  383,  75  S.  W.  920;  State  v.  Handler  (1903)  178 
Mo.  38.  76  S.  W.  984;  Hall  v.  Sedalia  (1910)  232  Mo.  344,  134  S.  W. 
650;  Barnes  v.  Kirksville  (1915)  266  Mo.  270,  280,  180  S.  W.  S45. 

22.  Ex  Parte  Swann  (1888)  96  Mo.  44,  51,  9  S.  W.  10;  State  v, 
Rowlings  (1910)  232  Mo.  544,  134  S.  W.  530. 
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NOTES  ON  RECENT 
MISSOURI  CASES 

INSURANCE  AGENCY— RIGHT  OF  AN  AGENT  TO  RENEW- 
AL COMMISSIONS.  Locher  v.  New  York  Life  Ins.  Co}  Plaintiff 
was  employed  by  defendant  to  solicit  life  insurance  tinder  a  contract, 
which  in  the  beginning  covered  a  period  of  one  year,  but  which  was 
thereafter  renewed  from  year  to  year.  Defendant  agreed  to  pay  plain- 
tiff as  compensation  for  his  services,  among  other  things,  commissions 
on  all  renewal  premiums,  paid  on  account  of  policies  originally  procured 
by  plaintiff  for  a  stated  number  of  years  after  the  writing  of  the  pol- 
icies. Plaintiff  breached  the  agreement,  and  was  accordingly  discharged. 
After  his  dismissal,  certain  renewal  premiums  were  paid  on  policies  that 
he  had  originally  secured  for  defendant,  and  he  claimed  a  right  to  com- 
missions on  these  premiums  in  spite  of  the  fact  that  his  agreement  had 
been  terminated  as  a  result  of  his  wrongful  conduct  and  breach  of  the 
same.  The  St.  Louis  Court  of  Appeals  denied  plaintiff's  right  to  re- 
cover, basing  its  decision  on  the  fact  that  the  contract  expressly  limited 
the  obligation  to  pay  the  commissions  to  such  time  as  the  contract  should 


1.  (1919)  200  Mo.  App.  659,  208 
S.  W.  862. 
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be  in  force  and  operation.  The  court  also  intimated  by  way  of  dictum 
that  renewal  commissions,  falling  due  after  the  ending  of  the  employ- 
ment ought  not  as  rule  to  be  recovered,  even  tho  the  contract  is  silent  on 
this  point.  It  was  suggested  that  the  parties  could  not  be  supposed  to 
have  intended  that  commissions  should  continue  to  come  to  the  agent 
after  he  has  ceased  to  act  in  such  capacity.' 

There  can  be  no  question  as  to  the  soundness  of  the  actual  decision 
in  the  case.  If  the  agreement  was  that  the  commissions  should  cease 
with  the  agency,  there  was  no  possible  basis  for  plaintiff's  recovery.* 
But  the  dictum  in  the  case  apparently  generalizes,  and  lays  down  a 
broad  rule,  and  for  this  reason  would  seem  to  be  worthy  of  some  con- 
sideration. 

An  agent  might  sue  for  commissions  accruing  after  the  ending  of 
his  agency  either  under  a  contract  employing  him  at  will,  or  under  one 
that  employed  him  for  a  specified  length  of  time.  If  the  contract  is  of 
the  last  mentioned  type,  it  is  possible  that  it  might  have  come  to  an  end 
in  one  of  the  following  ways:  by  its  own  terms  (i.  e.  by  the  lapse  of  the 
time  specified),  by  the  rightful  discharge  of  the  agent,  or  by  the  wrong- 
ful discharge  of  the  agent.  In  the  case  of  the  rightful  discharge  of  the 
agent,  the  discharge  might  have  been  due  to  no  deliberate  breach  of  the 
contract  on  his  part,  but  to  an  unforeseen  incapacity  arising,  which  pre- 
vented his  doing  the  work  required  of  him  under  the  agreement  It  is 
proposed  to  discuss  the  cases  falling  within  the  various  assumptions, 
where  the  contract  is  silent  as  to  the  effect  of  the  ending  of  the  agency 


2.  The  extent  of  the  dictum  is  rath- 
er obscure;  the  court,  however,  does  in* 
timate  that  if  the  contract  of  agencj  I* 
one  at  will  that  under  those  conditions 
the  agent  might  perhaps  have  a  right 
to  collect  commissions  that  fall  due  after 
the  termination  of  the  emplojment.  208 
S.  W.  862,  1.  c.  867.  Aside  from  this 
possible  exception  the  court  seems  to 
feel  that  an  agent  ought  not  to  recov- 
er commissions  accruing  after  the  end- 
ing of  the  agency.  '*The  courts  in  con. 
ttruing  agreements  like  the  one  we  have 
before  us,  proceed  on  the  notion  that 
the  compensation  to  be  received  by  the 
agent  from  year  to  year  thru  commis- 
•ions  on  renewal  premiums,  is  associa- 
ted  with  the  continuance  of  his  agency 
and  is  partly  earned  by  services  subse- 
quent to  the  procurement  of  the  risk. 


not  solely  by  its  procurement;  the  pur- 
pose being  to  bind  him  to  steady  work 
in  behalf  of  the  company."  208  S.  W. 
1.  c.  865.  "The  authorities  are  over- 
whelming that  such  provisions,  stand- 
ing olon€,  deprive  the  agent  of  any 
right  to  commissions  on  renewal  prem- 
iums paid  after  the  termination  of  the 
agency."  id. 

3.  It  would  seem  that  the  court  might 
well  have  decided  the  case  also  on  the 
ground  that  the  defendant  had  delib- 
erately breached  his  contract  of  employ- 
ment by  entering  the  employ  of  a  rival 
during  the  period  covered  by  his  con- 
tract with  defendant;  208  S.  W.  1.  c. 
865.  This  would  have  been  an  easy  way 
to  have  disposed  of  the  case.  See  note 
9  infra. 
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on  the  right  to  renewal  commissions,  and  to  determine  the  state  of  the 
law  governing  in  each  instance.* 

It  has  been  held  that  where  the  contract  of  employment  is  one  at 
will,  the  agent  has  a  right  to  renewal  conunissions  that  fall  due  after 
the  termination  of  the  agency.*  It  was  said  that  the  commission  is 
earned  as  soon  as  the  policy  is  written,  time  of  payment  alone  being  post- 
poned until  the  renewal  premium  is  paid,  and  made  contingent  on  this 
last  event;  that  the  commission  is  analogous  to  salary  earned  by  secur- 
ing the  policy.  Under  this  line  of  decisions,  continuation  of  the  agent 
in  the  employ  of  the  company  has  nothing  to  do  with  the  right  to  the 
commission;  that  depends  alone  on  the  payment  of  the  renewal  prem- 
ium. 

If  the  contract  can  be  ended  at  the  will  of  the  employer,  a  con- 
struction of  this  kind  seems  to  be  reasonable.  It  is  hardly  proper  to 
assume  that  the  agent  would  stipulate  for  the  payment  of  commissions  at 
a  future  date,  which  might  well  fall  beyond  the  period  of  the  agency,  if 
the  obligation  to  pay  the  same  was  to  depend  on  the  existence  of  the 
agency  at  the  time  of  payment  Such  a  stipulation  would  amount  to 
no  obligation  at  all  being  assumed  by  the  principal,  because  he  would  be 
free  to  escape  it  by  discharging  the  agent  without  incurring  any  liability 
of  any  kind.  For  this  reason  it  is  believed  that  the  agent  has  a  right 
to  the  commissions  under  this  state  of  facts.  It  is  urged  that  the  parties 
must  have  intended  that  the  commissions  should  be  paid  regardless  of 
the  continued  existence  of  the  agency,  for  if  they  did  not  intend  this, 
then  the  agent  was  bargaining  not  for  a  contractual  right,  but  for  a 
right  depending  merely  on  the  good  will  of  his  employer.* 


4.  ThU  note  it  not  concerned  with 
cases  where  there  is  sn  express  pro- 
vision that  the  commissions  shall  either 
cease  with  the  ending  of  the  agency,  or 
continue  after  that  event;  as  has  al- 
ready been  suggested  the  express  pro- 
vision of  the  contract,  if  there  is  one, 
will  control.  The  problem  presented  for 
analysis  is  the  soundness  of  the  fol- 
lowing quotation  taken  from  the  case 
under  discussion:  "The  right  of  an  agent 
to  commissions  on  renewals  collected,  or 
falling  in  after  the  end  of  his  agency, 
can  rest  only  on  express  terms  in  his 
contract,  or  be  necessarily  drawn  from 
an  interpretation  of  that  contract  as  a 
whole."    208  S.  W.  1.  c.  866. 

5.  Hercules  etc.  Soc.  v.  Brinker 
(1879)  77  N.  Y.  435  (the  decision  of 


the  New  York  Court  of  Appeals,  in  this 
case  is  a  reversal  of  the  decision  of  the 
court  below  without  opinion;  the  lower 
court  had  denied  the  agent's  rights  to 
renewal  commissions  after  the  termina- 
tion of  the  employment.  For  this  rea. 
son  the  case  is  unsatisfactory) ;  Heyn 
V.  N.  Y.  etc.  Co.  (1908)  192  N.  Y.  1,  84 
N.  E.  725.  Mich.  etc.  Co.  v.  Coleman 
(1907)  118  Tenn.  215,  100  S.  W.  122,  1. 
c.  127.  In  the  case  last  cited  it  was 
said:  "The  agent's  commissions  on  first 
premiums  and  his  percentage  on  renew- 
al premiums  are  both  regarded  in  the 
light  of  compensation  to  him  for  his 
services  in  obtaining  policies  for  the 
company  and  thereby  building  up  its 
business." 

6.    "This  (i.  e.  a  construction  other 
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The  rule  permitting  the  agent  to  recover  as  above  stated  is  not  uni- 
versal, and  there  are  some  decisions,  and  some  dicta  to  the  effect  that 
the  agent  cannot  get  commissions  that  accrue  after  the  end  of  the  agency/ 
This  holding  is  usually  based  on  the  ground  that  it  was  not  the  inten- 
tion of  the  parties  that  the  principle  should  continue  liable  to  pay  the 
commissions  after  the  agent  has  left  his  employ.  The  courts  that 
hold  this  way  seem  to  feel  that  it  is  hardly  conceivable  that  a  principal 
would  be  willing  to  continue  paying  commissions  under  such  conditions.* 

Where  the  contract  is  for  a  stated  period,  and  that  period  has  ex- 
pired, the  situation  ought  to  be  dealt  with  in  the  same  way  as  the  situa- 
tion in  a  case  where  the  employment  is  at  will  and  has  been  ended.  The 
agent  should  have  a  right  to  conunissions  on  renewal  premiums  paid 
after  the  termination  of  the  agency.  That  must  have  been  the  inten- 
tion of  the  parties,  and  what  the  agent  bargained  for.  If  he  did  not 
do  this,  then  he  was  not  bargaining  for  money,  but  for  money  if  his  em- 
ployer wanted  to  retain  him  in  his  employ,  and  he  wanted  to  remain  in  it 


than  that  urged  by  the  writer)  would  be 
a  harsh,  and  unjust  construction  of  the 
contract,  and  would  place  the  plaintiff 
at  the  mercy  of  the  defendant."  Heyn  v. 
Ins.  Co.  note  5  supra. 

7.  Fidelity  etc.  Co.  v.  IVashington 
etc.  Co.  (dictum)  (1912)  193  Fed.  512; 
Scott  V.  Travelers'  etc.  Co.  (dictum) 
(1906)  103  Md.  69,  63  AU.  377;  An- 
drews V,  Travelers'  etc.  Co.  (1902)  24 
Ky.  L.  R.  844.  70  S.  W.  43;  King  v. 
Raleigh  (dictum)  (1903)  100  Mo.  App. 
1,  70  S.  W.  251.  It  is  doubtful  wheth- 
er the  statement  in  this  case  ought  to 
be  characterized  as  standing  for  the  pro- 
position that  an  agent  cannot  where  the 
contract  is  silent  in  this  respect  recover 
commissions  that  accrue  after  the  end  of 
the  agency.  The  contract  in  this  case 
expressly  provided  against  any  such 
right,  and  it  appears  to  the  writer  that 
what  the  court  said  about  an  agent's 
having  no  rights  to  the  commissions  is 
to  be  confined  to  the  cases  where  there 
is  such  a  provision  against  the  same. 
Ballard  v.  Travelers'  etc.  Co.  (1896)  119 
N.  C.  187,  25  S.  E  956;  North  Caro- 
lina etc.  Co.  V.  Williams  (1884)  91  N. 
C    69,  49  Am.  Rep.  636. 

8.  Sometimes  there  are  other  reasons 
given  for  the  denial  of  the  right    It  has 


been  said  that  the  commissions  are  com- 
pensation associated  with  the  continu- 
ance of  the  agency,  and  are  partly  earn- 
ed by  services  subsequent  to  the  procure- 
ment of  the  risk.  See  to  this  effect  King 
V.  Raleigh  and  North  Carolina  etc.  Co. 
V.  Williams,  supra,  note  7.  See  also 
note  3. 

It  has  also  been  said  that  the  agent 
cannot  recover  the  commissions  for  the 
reason  that  his  power  is  not  coupled 
with  an  interest.  This  was  said  in  the 
case  under  review  and  also  in  Ballard  v. 
Travelers'  etc.  Co.  and  in  North  Caro- 
lina etc.  Co.  V.  Williams,  supra,  note  7. 
It  would  seem  to  be  entirely  obvious 
that  there  is  no  power  coupled  with  an 
interest  in  a  case  of  this  kind,  but  that 
does  not  settle  the  matter  one  way  or 
another.  If  the  commissions  are  the 
equivalent  of  salary  earned  when  the 
policies  are  written  then  they  are  due 
regardless  of  whether  or  no  the  agency 
is  revocable  or  not  See  Mich.  etc.  Co, 
V.  Coleman,  supra,  note  5.  There  the 
court  admitted  that  there  was  no  pow- 
er coupled  with  an  interest  but  never- 
theless held  that  the  commissions  were 
recoverable  on  the  theory  last  mention- 
ed. 
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So  far  as  is  known  there  are  no  cases  that  deal  with  this  exact  situation, 
but  the  opinion  is  hazarded  that  an  agent  would  be  permitted  to  re- 
cover the  conunissions  if  the  court  to  which  the  question  was  presented 
approved  of  the  decisions  that  allow  commissions  to  an  agent  in  a  case 
of  an  employment  at  will.  But  if  the  court  did  not  approve  of  those 
holdings,  the  agent's  recovery  would  be  denied. 

Where  the  employer  ends  the  agency  by  discharging  the  agent  for 
cause,  there  is  no  right  to  conunissions  that  accrue  thereafter,  if  the 
breach  of  the  agreement  by  the  agent  has  been  due  to  his  deliberate  de- 
fault.* It  does  not  make  any  difference  that  the  agent  would  have  had 
a  right  to  such  conunissions  if  he  had  not  been  discharged,  because  the 
right  to  the  same  depends  on  the  contract's  being  alive;  the  agent  has 
by  his  breach  made  it  possible  for  the  principal  to  rescind  the  same 
rightfully,  and  for  this  reason  the  agent  is  not  in  a  t>osition  to  assert 
his  right.  After  all,  the  agent  is  obligated  to  perform  his  side  of  the 
agreement  for  the  principal,  and  this  performance  is  the  compensation 
that  the  latter  is  to  get  for  the  payment  of  the  later  accruing  commis- 
sions, and  if  this  compensation  is  not  received,  it  is  but  just  that  the 
agent  should  be  denied  all  further  rights  tmder  the  contract.  No  man, 
who  is  substantially  in  default  ought  to  be  permitted  to  sue  on  his  con- 
tract." 

It  has  been  suggested  that  it  might  happen  that  the  agent's  services 
might  be  dispensed  with  by  the  principal  for  a  cause  not  due  to  an  in- 
tentional default  on  the  part  of  the  former.  Suppose  that  the  agent  be- 
comes sick,  ought  he  under  these  conditions  to  lose  his  right  to  renewal 
commissions  falling  due  after  this  event?  Or  to  take  an  analogous  case, 
suppose  that  the  agent  dies,  ought  his  estate  to  lose  the  commissions? 
These  questions  are  practically  of  first  impression  so  far  as  the  rights  of 
insurance  agents  are  concerned,  but  there  are  rules  that  are  fairly  well 
developed  in  the  field  of  master  and  servant,  which  ought  to  furnish  a 


9.  Burleson  v.  Northwestern  etc.  Co. 
(1890)  86  Cal.  342.  24  Pac.  1064;  Phoe- 
nix etc.  Co.  V.  Halloway  (1883)  51  Conn. 
310;  Prankel  v.  Mich.  etc.  Co.  (1901) 
158  Ind.  304,  62  N.  E.  703;  Armstrong 
V.  National  etc.  Co.  (1908)  112  S.  W. 
(Tex.)  327;  Walker  v.  John  Hancock 
etc.  Co.  (1910)  80  N.  J.  Uw  342.  79 
AU.  354. 

10.  Hale  V.  Brooklyn  etc.  Co.  (1890) 
120  N.  Y.  294,  24  N.  %.  317,  might  be 
interpreted  ai  a  decision  contra  to  the 
genenUlj  prevailing  rule,  given  above. 
In  that  case  the  agent  severed  his  con- 


nection with  the  company  daring  the 
term  of  the  contract  with  the  consent  of 
the  latter,  and  the  court  held  that  unless 
the  company  proved  that  the  agent's  re- 
signation involved  his  releasing  the  com- 
pany from  its  obligation  to  pay  after 
accruing  renewal  commissions  that  the 
agent  could  recover  them.  It  might  be 
suggested  that  the  acceptance  of  the 
agent's  resignation  amounted  to  a  re- 
scission of  the  agreement,  and  as  a  result 
the  agent's  contractual  rights  of  all  kinds 
were  wiped  out.  The  court  rejected  this 
notion. 
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working  analogy,  if  the  conunissions  are  to  be  regarded  as  the  equiva- 
lant  of  salary  earned  when  the  policy  is  written,  in  which  light  it  is 
deemed  they  should  be  regarded. 

If  a  servant  agrees  to  work  for  his  master  for  a  definite  time,  and 
the  salary,  or  wages  for  the  work  to  be  done,  is  to  be  paid  in  a  lump 
sum  at  the  end  of  the  term,  and  the  servant  is  incapacitated  thru  unfore- 
seeable illness  to  complete  the  work,  it  is  held  that  there  can  be  no  re- 
covery from  the  master  upon  the  contract  for  the  work  that  he  has  done. 
The  reason  for  this  is  that  the  agreement  is  entire  and  not  severable.  If 
this  is  the  case  no  wages  are  due  the  servant  until  the  whole  of  the  work 
bargained  for  has  been  furnished  to  the  master,  and  consequently  all 
relief  under  the  contract  must  be  denied  the  servant.  The  master's  ob- 
ligation to  pay  is  conditional  on  the  servant's  performing  all  the  work, 
and  of  course  the  rule  would  be  the  same  where  the  failure  to  per- 
form by  the  servant  was  due  to  his  death  instead  of  to  his  illness."  A 
decision  of  this  kind,  while  it  seems  hard  on  the  servant,  is  right  and 
is  consistent  with  contract  law.  A  court  has  no  right  to  divide  an  en- 
tire promise,  and  to  say  that  it  shall  be  proportionally  performed  for 
part  performance  by  the  promisee. 

It  does  not  follow  from  this,  however,  that  the  servant  under  the 
assumed  facts  would  have  no  relief  at  all,  and  it  might  well  be  that  he 
would  have  a  right  to  sue  in  quasi-contract  for  the  value  of  the  serv- 
ices that  he  has  actually  rendered,  or  if  he  is  dead  that  his  estate  would 
have  such  a  right.  There  has  been  some  benefit  conferred  on  the  master, 
and  if  the  value  of  that  exceeds  the  damage  that  has  resulted  from  the 
servant's  inability  to  finish  his  work,  it  would  be  just  to  allow  a  re- 
covery to  this  extent  There  are  cases  that  would  permit  a  recovery 
along  these  lines,  and  they  are  just  and  proper."  The  only  possible  ob- 
jection to  permitting  a  recovery  would  be  that  the  servant  is  in  default, 
but  this  is  due  to  his  misfortune,  and  therefore  ought  not  to  preclude 
the  giving  of  relief  in  an  action  where  equitable  principles  are  applicable, 
and  in  the  face  of  the  further  fact  that  there  has  been  actual  benefit  con- 
ferred on  the  master.    It  seems  needless  to  say  that  the  rule  as  above 


11.  Cutter  V.  PowU  (1795)  6  T.  R. 
320.  See  also  Helm  v.  WUson  (1835)  4 
Mo.  41,  1.  c.  46.  "We  hold  the  law  to 
be,  that  where  there  it  a  special  agree- 
ment the  party  who  is  to  execute  it 
must  do  so  before  he  can  recover  any- 
thing." But  see  contra  Green  v.  Lin- 
ton (1838)  7  Porter  (Ala.)  133,  31  Am. 
Dec.  707,  where  the  court  in  a  case  of 
this  kind  held  that  the  promise  to  pay 
wages  at  the  end  of  the  term  could  be 


apportioned,  and  the  servant,  who  had 
become  ill  could  recover  on  the  con- 
tract for  the  work  that  he  had  actually 
performed  prior  to  his  illness. 

12.  Fuller  v.  Brown  (1845)  11  Met. 
(Mass.)  440;  Wolfe  v.  Howes  (1859)  20 
N.  Y.  197.  See  also  Jennings  v.  Lyons 
(1876)  39  Wis.  553.  The  older  Eng- 
lish decisions  seem  to  deny  a  right  even 
in  quasi-contract.  Cutter  v.  Powell,  sn- 
pre,  note  11. 
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stated  ought  not  to  give  the  servant  a  right  except  in  a  case  where  his 
default  is  due  to  no  fault  of  his  own.  If  the  servant  has  deliberately 
abandoned  the  contract  he  ought  never  to  be  permitted  to  recover  in 
quasi-contract  or  any  other  kind  of  an  action." 

Applying  these  rules  to  the  agent's  or  his  estate's  right  to  recover 
renewal  commissions,  the  commissions  ought  not  to  be  recoverable  on 
the  contract  itself.  The  consideration  for  the  payment  of  the  com- 
missions is  the  performance  by  the  agent  of  his  side  of  the  agreement 
up  to  the  very  moment  that  they  are  payable.**  It  ought  to  be,  however, 
that  if  the  agent  has  stopped  performance  of  his  contract  because  of  ac- 
cidental incapacity,  that  the  principal  should  be  liable  for  any  unpaid 
benefit  received  from  the  original  writing  of  the  poUcy  in  an  action  of 
quasi-contract,  less  such  stun  as  he  may  have  been  damaged  by  the 
agent's  failure  to  render  full  performance  of  his  side  of  the  agreement. 
Perhaps  there  might  be  one  difficulty  in  the  way  of  the  agent's  recovery, 
and  that  would  be  that  the  value  of  such  benefit  could  not  be  measured 
in  dollars  and  cents,  but  aside  from  this,  and  if  the  amount  can  be  a%^ 
certained,  the  right  to  relief  seems  clear. 

Turning  to  the  cases  where  the  employer  ends  the  agency  wrongfully 
by  an  improper  discharge  of  the  agent,  the  commissions  can  be  recover- 
ed. In  a  situation  of  this  kind  the  courts  have  almost  always  held  that 
the  agent  earns  the  right  to  renewal  commissions  when  he  first  writes  the 


13.  Olmstead  v.  BeoU  (1837)  19 
Pick.  (Mass.)  528;  Barp  v.  Tyler  (1881) 
73  Mo.  617.  C antral  Britton  v.  Turner 
(1834)  6  N.  H.  481,  26  Am.  Dec.  713. 
This  case  permitted  the  employee  to  re- 
cover on  a  quantum  meruit  in  tpite  of  a 
deliberate  breach  of  the  contract,  and 
wonld  seem  to  be  a  decision,  which  in 
an  effort  to  *'do  equity"  has  encouraged 
a  man  to  leave  his  employ  when  so  in- 
clined resting  assured  that  he  will  be 
able  to  recover  for  the  work  that  he  has 
done  less  possible  damage  that  he  may 
have  caused  his  employer. 

There  is  a  class  of  cases  mid-way  be- 
tween the  case  of  a  deliberate  breach  by 
the  employer  and  an  accidental  breach 
represented  by  cases  where  the  employee 
has  acted  in  good  faith,  and  has  endea- 
vored to  live  np  to  the  agreement,  but 
has  thru  lack  of  ability  failed  to  give 
satisfaction  to  his  employer,  who  has 


discharged  him,  and  been  justified  in  so 
doing.  Ought  such  a  servant  be  entit- 
led to  recover  the  value  of  his  services? 
There  are  some  cases  that  have  permit- 
ted him  to  do  this,  if  he  has  acted  in 
good  faith.  See  Woodward,  Law  of 
Quasi  Contract,  sec  174.  See  'Lindner 
V.  Cape  etc.  Co.  (1908)  131  Mo.  App. 
680,  111  S.  W.  600,  contra,  containing 
valuable  discussion  of  Missouri  decisions. 

14.  Milh  V.  Union  etc.  Co.  (1899) 
77  Miss.  327,  28  So.  954.  In  this  case 
the  executor  of  the  deceased  agent 
brought  an  action  in  equity  to  recover 
renewal  commissions  accruing  after  the 
death  of  the  agent,  his  action  being  on 
the  contract,  and  being  brought  after 
the  renewal  premiums  were  paid.  The 
court  was  right,  it  is  submitted,  in  deny- 
ing relief.  The  action  should  not  have 
been  on  the  contract,  but  should  have 
been  brought  for  unjust  enrichment. 
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policy.  If  this  is  the  case,  it  follows  naturally  enough  that  the  right 
cannot  be  destroyed  by  the  principal's  illegal  attempt  to  wipe  out  the 
contract" 

J.  L.  Parks." 


BILLS  AND  NOTES— PARTY  SECONDARILY  LIABLE- 
DISCHARGE.  Highleyman  v.  McDowell  Motor  Car  Co}  Plaintiff 
sued  defendant,  the  McDowell  Motor  Car  Company,  on  two  promissory 
notes  executed  by  O.  L.  Boss  to  the  defendant  and  indorsed  by  the  de- 
fendant to  the  plaintiff.  Prior  to  this  action  plaintiff  had  brought  suit 
on  the  same  notes  against  Boss,  the  maker,  but  failed  to  recover,  judg- 
ment being  rendered  for  Boss  in  consequence  of  the  finding  of  the  jury 
that  certain  equities  existed  between  Boss  and  the  payee,  the  Motor  Car 
Company,  which  discharged  Boss,  of  which  equities  the  plaintiff  had 
knowledge  when  he  purchased  the  notes.  In  the  present  suit  against 
the  Motor  Car  Company  on  its  contract  of  indorsement  the  Kansas  City 
Court  of  Appeals  held  the  indorser  liable,  the  judgment  in  favor  of  the 
maker  in  the  previous  suit  not  operating  to  discharge  the  Motor  Car 
Company. 

At  common  law  the  indorser  or  drawer  is,  as  a  general  rule,  dis- 
charged if,  by  act  of  the  holder,  the  maker  or  acceptor  is  discharged, 
or  any  right  of  the  indorser  or  drawer  against  other  parties  to  the  in- 
strument is  impaired.'   But  this  rule  does  not  extend  to  cases  where  the 


IS.  Neweomh  v.  Imperial  etc.  Co, 
(1892)  51  Fed.  725;  WelU  v.  National 
etc.  Co.  (1900)  99  Fed.  222;  Aetna  etc. 
Co.  V.  Nexsen  (1882)  84  Ind.  347,  43 
Am.  Rep.  91;  Lewis  v.  Atlas  etc.  Co. 
(1876)  61  Mo.  534;  Sterling  v.  Metro- 
politan etc.  Co.  (1888)  2  N.  Y.  Sapp.  84. 
aff'd  without  opinion  (1891)  130  N.  Y. 
632,  29  N.  E.  150;  Rickey  v.  Union  etc. 
Co.  (1909)  140  Mo.  486.  122  N.  W.  1030. 
In  Hepbnrn  v.  Montgomery  (1884)  97 
N.  Y.  617,  it  WM  .held  that  the  ob- 
ligation  of  the  insurance  company  to  con- 
tinue to  pay  renewal  commissions  was 
subject  to  the  implied  condition  that  it 
would  continue  in  business  for  the  term 
covered  by  the  contract;  and  that  the  in- 
solvency of  the  company  resulting  in  its 
dissolution  would  excuse  its  receiver  from 
further  liability  as  to  renewal  commis- 
sions.   The  case  is  distinguishable  from 


the  cases  cited  above  because  of  the  im- 
plied condition.  But  is  the  implication 
warranted?  Usually  the  insolvency  of 
the  employer  does  not  excuse  him  from 
liability  to  his  employees  for  a  prema- 
ture ending  of  the  contract  of  employ- 
ment. Should  the  fact  that  the  employ- 
er in  this  case  was  a  corporation  change 
the  rule? 

16.  Professor  of  Law,  University  of 
Missouri  School  of  Law. — Ed. 

1.  (1920)  216  S.  W.  (Mo.  App.)  52. 

2.  Bx  parte  Wilson  (1805)  11  Ves. 
Jun.  410,  32  English  Reprint  1145; 
English  v.  Darley  (1800)  2  Bos.  &  Pul. 
61,  126  English  Reprint  1156;  Gould  et 
at  V.  Robson  (1807)  8  East  576,  103 
English  Reprint  463;  Smitii  v.  Rice 
(1858)  27  Mo.  505;  Couch  v.  Waring 
(1832)  9  Conn.  261. 
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maker  or  acceptor  is  discharged  by  operation  of  law.*  Thus,  if  the  hold- 
er agrees  with  the  maker  to  stay  execution  on  a  judgment  against  him 
for  a  specified  period,  such  agreement  will  operate  to  discharge  the  in- 
dorser;*  if  the  holder  who  has  satisfied  a  judgment  against  the  maker 
for  the  amount  of  the  note  later  sues  the  indorser  for  a  balance  of  in- 
terest due  on  the  note  and  not  included  in  the  judgment,  he  cannot  re- 
cover since  he  has  voluntarily  taken  a  judgment  for  a  smaller  sum,  there- 
by discharging  the  maker  and  destroying  the  remedy  of  the  indorser 
against  the  maker.*  On  the  other  hand  it  has  been  held  that  if  the 
maker  is  discharged  by  the  Statute  of  Umitations,  the  indorser  is  not 
discharged.*  Nor  does  the  discharge  of  the  maker  by  virtue  of  a  bank- 
ruptcy or  insolvency  act  discharge  parties  secondarily  liable.*  In  view 
of  the  foregoing,  the  decision  in  the  case  under  review  would  seem  be- 
yond question  as  a  common  law  proposition.  The  discharge  of  Boss  by 
virtue  of  the  judgment  in  the  preceding  suit  would  be  ineffectual  to  dis- 
charge the  Motor  Car  Company  on  its  contract  of  indorsement. 

Section  120,  Clause  3,  of  the  Negotiable  Instruments  Law,  as  recom- 
mended to  the  Legislatures  of  the  various  states  and  as  adopted,  with- 
out modification,  by  all  but  Illinois  and  Missouri,*  provides  that  "a  per- 
son secondarily  liable  on  the  instrument  is  discharged  ...  (3) 
by  the  discharge  of  a  prior  party."  This  clause  was  one  of  the  several 
subjects  of  the  Ames-Brewster  controversy  with  respect  to  the  Nego- 
tiable Instruments  Law,  Dean  Ames  taking  the  view  that  Clause  3  in- 
cluded any  discharge,  whether  by  act  of  the  holder  or  by  operation  of 
law,  and  Judge  Brewster  maintaining  that  by  virtue  of  the  rule  of 
statutory  construction  that  in  statutory  revisions  restating  the  common 
law  no  change  is  presumed  except  by  the  clearest  and  most  imperative 
implication,  this  clause  applied  only  to  discharges  by  the  holder  and  ex- 
cluded discharges  by  operation  of  law.*   The  few  cases  in  which  this 


3.  Bx  p&rtt  Jacobs  (1875)  10  R. 
Chan.  App.  Cases  211;  Phillips  v.  Solo- 
mon (1871)  42  Ga.  192;  Guild  v.  But- 
ler (1877)  122  Masa.  498;  Post  v.  Lossy 
(1887)  111  Ind.  74.  See  also  MacDon- 
old  V.  Bovington  (1792)  4  T.  R.  82S,  100 
Bnglish  Reprint  1323;  Nadin  v.  Battis 
(1804)  5  East  147.  102  English  Reprint 
1025;  Cliitty  on  Bills,  10th  Ed.  p.  289; 
Story,  Bills  of  Exchange,  2nd  Ed.,  p. 
558;  Story  on  Promissory  Notes,  7th 
Ed.,  p.  589. 

4.  Smith  V.  Rice  (1858)  27  Mo.  505. 

5.  Couch  V.  Waring  (1832)  9  Conn. 
261. 


6.  Nelson  v.  First  National  Bank 
(1895)  69  Fed.  798. 

7.  See  cases  in  Note  2,  supra, 

8.  The  Illinois  act  omits  Clause  3. 
See  Hard's  Revised  SUtutes,  1917,  Ch. 
98,  Sec.  137.  The  Missouri  act  adds  to 
Clause  3,  "excejft  when  such  discharge 
is  had  in  bankruptcy  proceedings."  See 
Revised  Statutes,  Missouri,  1909,  Sec. 
10090. 

9.  For  the  complete  text  of  the 
Ames-Brewster  controversy  on  this 
point,  see  Brannan,  The  Negotiable  In- 
strumets  Law,  Third  Edition,  pp.  430-1; 
444  5;  453;  528-30. 
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point  has  arisen  under  the  N.  I.  L.  seem  to  support  the  contention  of 
Judge  Brewster.  In  Silverman  v,  Rubenstein^  it  was  held  that  a  com- 
position in  bankruptcy  against  the  maker  of  a  promisory  note  would  not 
operate  to  discharge  the  indorsers,  the  discharge  being  effected  by  opera- 
tion of  law  and  not  by  consent  of  the  parties.  The  court  did  not,  however, 
cite  the  N.  I.  L.  In  Bverding  &  Parrel  v.  Toft,^  the  court  stated,  in  a 
dictum,  that  Section  120,  Clause  3,  ''only  applies  to  a  discharge  by  the 
act  of  the  creditor,  and  does  not  include  discharges  by  operation  of  law, 
for  example  bankruptcy,  nor  does  it  embrace  a  situation  where  after 
trial  on  the  merits  the  note  is  in  effect  destroyed  because  of  a  vice  which 
is  inherent  in  the  transaction."  Had  the  Missouri  case  now  under  re- 
view been  decided  under  Section  120,  Clause  3,  of  the  N.  I.  L.,  as  gen- 
erally adopted,  it  is  a  fair  guess  that  practically  every  jurisdiction  would 
have  upheld  the  contention  of  Judge  Brewster. 

As  already  noted,  the  Missouri  statute  adds  to  Clause  3  the  words 
"except  when  such  discharge  is  had  in  bankruptcy  proceedings,"  thereby 
making  the  section  read:  "A  person  secondarily  liable  on  the  instru- 
ment is  discharged  (3)  by  the  discharge  of  a  prior  party, 
except  when  such  discharge  is  had  in  bankruptcy  proceedings."  While 
the  result  reached  by  the  court  in  the  case  under  review  is  desirable,  can 
the  decision  be  supported  on  principle  in  view  of  the  peculiar  wording 
of  the  Missouri  statute?  It  would  seem  doubtful.  The  court,  in  reach- 
ing its  decision,  contents  itself  with  stating  that  "Clause  3  of  said  statute 
is  merely  declaratory  of  the  common  law  theretofore  existing,  and  the 
discharge  therein  mentioned  does  not  mean  a  discharge  by  operation  of 
law,  but  a  discharge  by  some  act  or  neglect  of  the  creditor."  It  entirely 
overlooks  the  fact  that  the  Missouri  statute,  after  laying  down  in  gen- 
eral words  that  a  person  secondarily  liable  on  an  instrument  is  discharged 
by  the  discharge  of  a  prior  party,  adds  a  single  and  express  exception — 
"except  when  such  discharge  is  had  in  bankruptcy  proceedings."  By  a 
well  known  principle  of  statutory  construction,  expressio  unius  est  ex- 
clusio  alterius,  this  exception  affirms  the  application  of  the  general  words 
to  all  other  cases  not  excepted  and  excludes  all  other  exceptions."  Or, 
to  put  it  as  stated  by  Sutherland  in  his  work  on  Statutory  Construction: 
"The  exception  of  a  particular  thing  from  the  operation  of  the  general 
words  of  a  statute  shows  that  in  the  opinion  of  the  lawmaker  the  thing 
excepted  would  be  within  the  general  words  had  not  the  exception  been 


10.  (1917)  162  N.  Y.  Supp.  733. 

11.  (1916)  82  Ore.  1,  160  Pac.  1160. 

12.  Bend  V.  Hoyt  (1839)  13  Pet.  263. 
at  271-2;  Arnold  v.  U.  S,  (1892)  147 
U.  S.  494,  at  499;  BquUabU  Lite  Assur- 
ance Soe,  V.  Clements  (1890)   140  U. 


S.  266;  Olive  Cemetery  Co.  v.  City  of 
Philadelphia  (1880)  93  Pa.  St.  129; 
Brocket  v.  Ohio  R.  R.  Co.  (1850)  14  Pa. 
St  241,  243;  Skerwin  v.  Bugbee  (1844) 
16  Vt  439.  at  445. 
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made."  "  Applying  this  principle  to  the  case  under  review,  the  discharge 
of  Boss,  tho  by  operation  of  law,  would  discharge  the  indorser,  since 
the  discharge  was  not  "had  in  bankruptcy  proceedings."  To  avoid  such 
an  unfortunate  result  the  court  treated  Clause  3  as  if  the  exception  with 
respect  to  bankruptcy  proceedings  had  been  omitted. 

The  difficulty  lies,  of  course,  in  the  wording  of  the  Missouri  act. 
The  addition  of  the  exception  with  respect  to  bankruptcy  to  Clause  3  is 
not  only  unnecessary  in  view  of  the  common  law  and  particularly  in  view 
of  Section  16  of  the  National  Bankruptcy  Act,**  which  covers  the  pre- 
cise situation,  but  it  renders  it  impossible  for  a  court  to  reach  a  desir- 
able result  in  an  action  against  an  indorser  in  just  such  a  case  as  High^ 
leyman  v.  McDowell  Motor  Car  Company  where  the  indorser  had  been 
discharged  by  operation  of  law  otherwise  than  as  a  result  of  bankruptcy 
proceedings,  without  ignoring  a  well  established  principle  of  statutory  con- 
struction, as  was  done  in  this  case. 

Stanuy  H.  Udy." 

CONFLICT  OF  LAWS— SPECIFIC  PERFORMANCE  OF  CON- 
TRACT CONTAINING  STIPULATION  THAT  SAME  SHALL  BE 
GOVERNED  BY  THE  LAWS  OF  ANOTHER  STATE— PLEADING 
THE  FOREIGN  LAW.  Fidelity  Loan  Securities  Company  v.  Moore.* 
This  was  an  action  for  the  specific  performance  of  a  contract  to  pur- 
chase real  estate,  made  by  defendant  The  land  was  situated  in  Texas, 
and  the  agreement  contained  a  stipulation  that  in  the  event  of  a  dispute, 
or  of  litigation  to  enforce  the  contract,  that  the  laws  of  Texas,  as  inter- 
preted by  the  courts  of  that  State,  should  control  the  rights  and  obli- 
gations of  the  parties.  The  contract  also,  by  its  terms,  was  to  be  per- 
formed in  Texas.  The  entire  contract,  including  the  stipulation,  was  set 
forth  in  the  petition,  but  the  plaintiff  did  not  plead  the  laws  of  Texas, 
nor  did  it  allege  anything  concerning  such  laws  or  their  effect  on  the 
right  to  bring  this  action.  Defendant  demurred  to  the  petition  and  the 
trial  court  sustained  the  demurrer.  On  plaintiff's  appealing,  the  Supreme 
Court  affirmed  the  judgment,  nisi,  holding  that  plaintiff's  failure  to  plead 
the  laws  of  Texas  rendered  the  petition  fatally  defective. 

In  making  the  decision,  the  Supreme  Court  placed  some  stress  on 
the  fact  that  the  laws  of  Texas  were  made  a  part  of  the  contract  by 


13.  2  Lewu'  Satherlftnd,  Statutory 
Construction,  2nd  Edition,  p.  672. 

14.  See  30  Stats,  at  L.  544.  Section 
16  of  this  Act  reads  as  follows:  '*The 
liability  of  a  person  who  is  co-debtor 
with,  or  guarantor,  or  in  any  manner  a 


surety  for,  a  bankrupt  shall  not  be  alter- 
ed by  the  discharge  of  such  bankrupt.*' 

15.  Assistant  Professor  of  Law,  School 
of  Law,  University  of  Missouri. — Ed. 

1.    (1919)  217  S.  W.  286. 
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direct  reference,  but  the  real  reason  for  the  decision  was  that  the  laws 
of  Texas  ''constitute  a  part  of  the  very  cause  of  action,  and  should  be 
pleaded  as  well  as  proven  in  the  trial  of  the  case."  * 

It  is  generally  held,  as  in  the  instant  case,  that  parties  may  stipulate 
that  the  laws  of  a  foreign  state  shall  control  their  rights  and  obligations 
under  a  contract.  Such  a  stipulation  will  control  under  proper  conditions, 
and  the  law  will  be  applied  if  it  is  not  contrary  to  the  policy  of  the  for- 
um. In  such  a  case  the  law  of  the  forum  "is  material  only  as  setting  a 
limit  of  policy  beyond  which  obligations  will  not  be  enforced  there."* 
Accordingly,  the  law  agreed  on  is  the  very  basis  of  the  cause  of  action 
and  without  it  plaintiff  must  fail  altogether.^  It  follows  naturally 
enough  from  this,  that  the  court  has  got  to  have  the  law  agreed  upon 
before  it  gives  relief.  It  would  seem,  therefore,  that  the  only  question, 
so  far  as  the  case  under  review  is  concerned  is,  was  the  law  of  Texas 
before  the  court  so  as  to  enable  it  to  give  plaintiff  specific  performance? 
Certainly  it  was  not  there  as  a  result  of  plaintiff's  own  efforts.  If  it 
was  before  the  court  it  must  have  been  there  by  virtue  of  some  rule, 
which  would  permit  the  court  to  dispense  with  what  might  otherwise 
well  have  been  deemed  an  essential  allegation  of  the  petition,  and  to 
indulge  in  some  kind  of  a  presumption,  which  in  a  loose  sense  of  the 
word,  might  be  said  to  be  in  aid  of  a  defective  pleading.  Before  con- 
sidering this  problem,  and  answering  the  question,  it  is  proposed  to  con- 
sider the  general  matter  of  presumptions  as  to  foreign  law,  and  to  then 
determine  the  propriety  of  substituting  a  presumption,  if  there  be  one  as 
to  that  law,  for  a  pleading  of  the  same. 

A  hne  of  decisions  has  established  the  rule  that  the  common  law  is 
presumed  to  obtain  in  those  states  carved  out  of  what  was  once  English 
territory,  or  in  those  states  wherein  the  conmion  law  was  put  in  force  by 
act  of  Congress.  The  courts  of  this  State  will  in  a  case  properly  de- 
terminable according  to  the  law  of  such  a  foreign  state,  there  being  no 
proof  as  to  the  nature  of  the  same,  presume  that  it  is  the  same  as  the 
common  law,  as  interpreted  by  the  courts  of  Missouri.*   This  is  the  rule 


2.  (1919)  217  S.  W.  286.  p.  289. 

3.  See  statement  by  Graves,  J.,  in 
the  principal  case  and  authorities  there 
cited.  217  S.  W.  1.  c.  288.  The  quo- 
tation is  from  the  opinion  of  Mr.  Jus- 
tice Holmes,  in  the  case  of  Cuba  R,  Co. 
V.  Crosby  222  U.  S.  1.  c.  478,  where 
the  learned  judge  was  discussing  an  anal- 
ogous case. 

4.  Graves,  J.,  in  the  principal  case 
217  S.  W.  1.  c.  289.  Wharton  on  Cm- 
flict  of  Laws,  Third  Edition  by  Farm- 


ele,  sec.  772.  and  authorities  there  cited. 

5.  HaseUn  v.  Woodruff  150  Mo.  534, 
51    S.   W.   1048.    RasiuM  v.   Ry.  Co. 

(1913)  249  Mo.  509.  155  S.  W.  426. 
Cherry  v.  Cherry  (1914)  258  Mo.  391 
167   S.  W.  539.    Went£    v.    Ry.  Co. 

(1914)  259  Mo.  450.  168  S.  W.  1166. 
Orthwein  v.  Ins.  Co.  (1914)  261  Mo. 
650.  170  S.  W.  885.  See  also  notes  67 
L.  R.  A.  3;  34  L.  R.  A  (N.  S.)  268;  18 
Id.  40. 
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even  tho  the  common  law  on  the  subject  may  have  been  changed  in 
Missouri.  Thus  in  Davis  v,  McCoW  we  find  the  court  deciding  a  ques- 
tion relating  to  negotiable  instruments  according  to  the  conmion  law,  as 
it  existed  in  Missouri  prior  to  the  adoption  of  the  Negotiable  Instruments 
Act 

On  the  other  hand,  there  is  a  class  of  cases  where  the  courts  will 
not  presume  that  the  common  law  is  in  force  in  a  foreign  state.  It 
is  obvious,  of  course,  that  if  the  foreign  law  is  proved  that  there  is  no 
room  for  a  presumption  at  all,  and  that  the  law  as  proved  will  prevail,* 
Sometimes,  however,  there  is  no  proof,  but  the  court  cannot  make  the 
presumption  because  of  facts,  of  which  it  must  take  judicial  notice. 
While  courts  do  not  take  judicial  notice  of  what  the  law  of  another  state 
is  on  any  given  question,  they  do  take  such  notice  "of  the  system  of  law 
.that  is  the  basis  of  the  jurisprudence  of  another  jurisdiction."*  If  this 
is  the  case,  then  it  must  be  that  if  the  court  knows  that  another  state  is 
not  one  where  the  common  law  ever  prevailed,  because  of  that  state's 
origin,  it  cannot  presume  that  the  common  law  is  in  force  there.  Ac- 
cordingly, Missouri  courts  will  not  presume  that  the  common  law  pre- 
vails in  a  state  which,  before  it  became  a  part  of  the  Union  was  not  sub- 
ject to  the  laws  and  jurisdiction  of  England,  or  was  not  made  subject 
to  the  same  by  an  act  of  Congress.*  The  reason  for  the  rule  is,  as  in- 
timated, because  the  court  cannot  on  any  reasonable  basis  indulge  in 
such  a  presumption  in  such  a  situation.  The  fact  of  the  state's  origin, 
which  is  known  to  the  court,  conclusively  rebuts  it. 

Sometimes  a  question  is  properly  determinable  according  to  the  law 
of  a  sister  state,  where  the  common  law  has  never  been  in  force  but  a 
statute  in  this  State  gives  a  similar  right  to  that  claimed  by  a  plaintiff  in 
his  action.  It  has  been  held  in  this  kind  of  a  case  that  it  will  be  pre- 
sumed that  the  statutory  law  of  the  foreign  state  is  the  same  as  that  of 
this  State,  there  being  no  proof  to  the  contrary."    This  rule  has  been 


6.  (1914)  179  Mo.  App.  198.  166  S. 
W.  1113;  see  also  Bank  v.  Commission 
Co.  (1909)  139  Mo.  App.  110.  120  S. 
W.  648.  And  Brown  v.  Wortkington 
(1912)  162  Mo.  App.  508.  142  S.  W. 
1082. 

7.  Mathieson  v.  Ry.  Co.  (1909)  219 
Mo.  542.  118  S.  W.  9.  Ham  v.  Ry.  Co. 
(1910)  149  Mo.  App.  200,  130  S.  W. 
407. 

8.  Wharton  on  Conflict  of  Laws, 
Third  Edition  by  Parmele,  sec.  781  et 


seq.  The  quotation  is  from  Wharton 
at  this  point 

9.  Plato  V.  Mulhall  (1880)  72  Mo. 
522;  Sloan  v,  Torry  (1883)  78  Mo.  633; 
Witascheck  v.  Glass  (1891)  46  Mo.  App. 
209;  Clark  v.  Barnes  (1894)  58  Mo. 
App,  667. 

10.  Madden  v.  Ry.  Co.  (1917)  192  S. 
W.  455;  Lee  v.  Ry.  Co.  (1906)  195  Mo. 
400,  92  S.  W.  614;  IVyetk  v,  Lang  Co. 
(1893)  54  Mo.  App.  147;  Barkydt  v 
Alexander  (1894)  59  Mo.  App.  188. 
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severely  critized,  and  has  been  said  to  be  the  equivalent  of  taking  judicial 
notice  of  a  foreign  statute." 

It  having  been  shown  that  the  court  can,  in  certain  cases,  enumer- 
ated above,  presume  that  the  law  of  the  foreign  state  is  the  same  as 
that  of  the  forum,  the  next  question  to  be  determined  is:  ought  the 
court  to  make  the  presumption,  if  the  petition  of  the  plaintiflF  contains 
no  allegation  upon  which  the  fact,  if  presumed,  can  be  based?  A  pre- 
sumption, according  to  Professor  Thayer,  is  a  process  whereby  a  fact 
is  taken  for  granted;  given  a  certain  state  of  facts,  the  law  holds  that 
another  fact  will  follow  from  the  former  without  proof;  in  other  words, 
the  ultimate  fact,  which  is  the  one  that  it  is  desired  to  establish,  will  be 
presumed  to  exist.  This  assumption  is  made  either  because  the  law,  by 
reason  of  some  policy,  believes  that  the  fact  ought  to  be  taken  as  exist- 
ing, or  because  human  experience  has  found  that  the  fact  is  usually  a 
natural  sequence  from  the  tacts  upon  which  the  presumption  is  based 
As  the  learned  author  shows,  a  presumption  then  is  a  mere  short  cut 
taken  to  establish  a  fact,  and  the  result  of  taking  the  short  cut  is  that  a 
fact  is  taken  as  proved  without  the  labor  of  proving  it." 

This  being  the  nature  of  a  presumption,  it  is  urged  that  a  court  should 
never  make  one,  and  take  a  fact  as  proven  through  this  method,  unless 
the  fact  would  have  been  admissable  in  evidence  under  the  petition  in 
the  ordinary  way.  After  all  a  presumption  is  only  a  substitute  for  proof; 
it  is  a  method  of  taking  a  fact  as  proved.  Accordingly,  for  this  reason, 
it  is  submitted,  no  fact  ought  to  be  presumed  unless  it  would  be  provable 
under  the  pleadings  if  there  were  no  grounds  for  making  the  presumption. 
If  a  presumption  is  only  a  substitute  for  proof,  is  it  not  essential  to 
have  the  same  grounds  for  making  the  presumption  that  it  would  be 
essential  to  have  to  prove  the  fact,  if  no  presumption  could  be  made? 
This  proposition,  when  the  matter  is  considered,  seems  to  be  obvious 
enough  and  inevitable.  While  there  is  little  authority  on  the  general 
question,  there  is  an  analogous  case  in  the  Supreme  Court  of  the  United 
States  which  seems  to  support  the  writer's  contention.  In  Mountain  View 
etc,  Co.  V.  McFadden^  it  was  urged  by  plaintiffs  that  the  court  ought  to 
take  judicial  notice  of  a  fact  which  was  essential  to  plaintiffs'  cause  of 
action,  but  plaintiffs  had  laid  no  foundation  for  the  proof  of  this  fact 
in  their  pleadings.  They  had  not  alleged  that  the  fact  existed.  The 
court  conceded  that  it  knew  the  fact  to  exist,  but  refused  to  take  notice 
of  it  because  plaintiffs  had  not  chosen  to  rely  on  the  existence  of  that 
fact  as  a  part  of  their  cause.    Said  the  Court:    "But  the  circuit  court 

11.  Opinion  of  Woodson,  J.,  in  Mad-  Evidence  at  the  Common  Law  chap. 
den  V.  Ry.  Co.  supra  note  10,  192  S.  W.  VIII. 

1.  c  458.  13.    (1901)  180  U.  S.  533.  21  Sop.  Ct. 

12.  Thayer,  Preliminary  Treatise  on  Rep.  488. 
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could  not  make  plaintiffs  case  other  than  they  made  it  by  taking  judicial 
notice  of  facts  which  they  did  not  choose  to  rely  on  in  their  pleading. 
The  averments  brought  no  controversy  in  this  regard  into  court,  in  re- 
spect of  which  resort  might  be  had  to  judicial  knowledge."  Now  ju- 
dicial notice  is  merely  another  case  where  the  court  will  dispense  with 
the  proof  of  a  fact,  and  take  the  fact  known  as  proved;  if  the  court 
knows  a  fact  to  exist,  it  will  excuse  the  party  from  proving  it;  it  is  a 
short  cut  to  establish  a  fact;  it  is  a  substitute  for  proof.  But  the  court 
clearly  holds  that  the  short  cut  cannot  be  taken  unless  the  fact  could  have 
been  proven  in  the  round-about- way ;  if  the  fact  could  not  have  been 
proved  without  judicial  notice,  then  it  will  not  be  provable  thru  this 
method.  It  would  seem  that  the  decision  is  good  law,  and  good  sense, 
and  that  the  principle  adopted  is  altogether  applicable  to  pur  problem. 
If  this  is  the  case,  then  it  follows  that  the  court  will  not  make  a  pre- 
sumption unless  the  pleading  lays  the  foundation  by  .  properly  alleging 
the  fact,  which  is  to  be  presumed  to  exist  For  these  reasons  the  de- 
cision in  the  principal  case  is  believed  to  be  sound.  Conceding  that  pre- 
sumptions can  sometimes  be  made  as  to  foreign  law,  still  they  ought 
never  to  be  made  unless  the  law  desired  to  be  presumed  would  be  prov- 
able under  the  pleading. 

While  the  writer  has  urged  that  the  law  of  a  foreign  state  ought  al- 
ways to  be  pleaded,  and  no  presumption  about  it  ought  to  be  indulged  in 
unless  the  pleading  contains  a  basis  for  such  a  presumption,  still  the 
rule  in  some  cases  is  contra.  In  Wharton  on  Conflict  of  Laws'*  it  is  said 
that  if  the  case  is  one  where  the  court  can  either  assume  that  the  com- 
mon law  prevails  in  the  foreign  state,  or  that  there  is  statutory  law  in 
the  foreign  state  similar  to  that  of  the  forum,  then  the  plaintiff  need  not 
plead  the  foreign  law,  but  the  court  will  apply  the  law,  which  is  pre- 
sumed to  exist  Some  four  cases  are  cited  to  sustain  this  rule,  but  the 
editor  points  out  that  the  rule  "is  generally  assumed  by  the  cases  on  the 
subject,"  which  is  undoubtedly  true.  Why,  however,  this  should  be  the 
rule  is  a  matter  as  to  which  the  cases  leave  one  in  the  dark.  It  should 
not  be  the  rule  and  if  it  is  applied,  it  involves  the  violation  of  another 
fundamental  rule  to  the  effect  that  a  man  can  only  prove  those  matters 
that  are  comprised  within  the  allegations  of  his  pleading. 

Suppose  that  the  rule  is  as  stated  in  the  last  paragraph,  does  the  de- 
cision in  the  case  under  review  conflict  with  the  same?  It  is  believed 
that  it  does  not,  for  the  reason  that  the  court  could  not  make  any  pre- 
sumption as  to  the  law  of  Texas.  The  court  knew  that  Texas  is  not  a 
common  law  state,  or  to  use  its  expression,  that  Texas  is  not  a  state 

13ft.  (1901)  180  U.  S.  1.  c.  53S,  21  14.  Whftiton  on  Conflict  of  Laws. 
Sap.  Ct  Rep.  488.  Third  Edition  by  Pftnnele,  arc  781f. 
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where  the  "equitable  doctrines  of  the  common  law"  prevail  This  being- 
so,  the  court  could  not  presume  that  "conunon  law,"  or  English  equity 
existed  in  Texas.  Nor  is  there  a  statute  in  Missouri,  which  gives  a  party 
a  right  to  specific  performance  in  a  case  like  plaintiff's.  So  the  court 
could  not  assume  that  the  statutory  law  of  Texas  was  the  same  as  that 
of  the  forum.  There  was  no  statute  in  the  fonmi  giving  a  right  to  a 
plaintiff  similarly  situated.  It  is  believed,  therefore,  that  to  this  point 
the  case  is  right  on  principle,  and  within  the  authorities,  as  well 

Occasionally  it  has  been  held  that  if  the  court  cannot  make  a  pre- 
sumption as  to  the  foreign  law  either  because  it  knows  that  the  common 
law  cannot  prevail  in  the  foreign  state,  or  because  there  is  no  statute  in 
the  forum,  which  gives  a  right  similar  to  that  claimed  by  the  plaintiff  to 
which  the  foreign  law  can  be  assumed  to  be  similar,  that  the  court  will 
apply  the  law  of  the  forum  on  the  theory  that  it  is  the  only  law  before 
it.  Where  the  decision  is  to  this  effect,  no  presumption  as  to  the  nature 
of  the  foreign  law  is  made  at  all,  and  the  rule  if  it  is  to  be  justified  at 
all,  is  based  on  the  theory  that  "the  parties  by  failing  to  prove  the  proper 
foreign  law  have  impliedly  agreed  to  abide  by  the  law  of  the  forum."" 
This  rule  has  been  adopted  in  several  Missouri  cases"  and  was  urged  by 
Blair,  J.,  in  his  dissenting  opinion  in  the  principal  case  as  one  that  might 
be  acceptable."  The  propriety  of  these  decisions  might  well  be  ques- 
tioned. Is  the  agreement  by  implication  to  this  effect?  But  even  so, 
the  decisions  are  not  inconsistent  with,  or  contrary  to  the  principal  case. 
It  must  be  remembered  that  the  only  point  decided  in  this  case  was 
that  where  a  plaintiff's  case  depends  on  the  law  of  a  foreign  state,  that 
plaintiff's  petition  is  not  demurrer  proof  unless  the  same  pleads  the  law 
of  the  foreign  state.  In  all  the  cases  cited,  which  apply  the  law  of  the 
forum  for  want  of  any  other  law  to  be  applied,  the  defendant  did  not 
demur  to  the  petition,  but  on  the  contrary  joined  issue  and  went  to  triaL 
This  being  the  situation,  the  court  might  well  have  felt  that  the  matter 
of  pleading  the  foreign  law  might  be  regarded  as  waived.  In  fact  in 
Biggie  v.  Chicago  etc.  R.  R,  "  the  court  intimated  that  this  was  the  rea- 


ls. Wharton  on  Conflict  of  Laws, 
Third  Edition  by  Parmele,  aec.  781d; 
the  quotation  is  from  the  editor  at  this 
point. 

16.  Plato  V.  Mulhall  (1880)  72  Mo. 
522;  Philf'ot  v.  Ry.  Co.  (1884)  85  Mo. 
167  (dictum).  Thompson  v.  Ry.  Co. 
(1912)  243  Mo.  336.  148  S.  W.  484;  Ly- 
ons V.  Ry.  Co.  (1913)  253  Mo.  143.  161 
S.  W.  726.  Biggie  v.  Ry.  Co.  (1911) 
159  Mo.  App.  350.  140  S.  W.  602.  Mc- 
Afanus  v.  Ry.  Co.  (1906)  118  Mo.  App. 


152,  94  S.  W.  743.  Sterling  v.  Ry.  Co. 
(1914)  185  Mo.  App.  192.  170  S.  W. 
1156. 

17.  (1919)  217  S.  W.  1.  c  290. 

18.  (1911)  159  Mo.  App.  1.  c.  351. 
140  S.  W.  602.  There  is  dicta  to  be 
found  in  other  cases  to  the  same  effect 
so  in  Lee  v.  Ry.  Co.  (1905)  195  Mo. 
415,  the  court  said:  "By  the  strict  rules 
of  pleadingr  therefore  the  plaintiffs  in 
their  petition  should  have  stated  the 
laws  of  Kansas  applicable  to  the  facts  to 
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son  why  the  court  did  apply  the  law  of  the  forum,  saying:  "Defendant 
did  not  attack  the  petition  by  demurrer,  nor  plead  in  its  answer  that  no 
cause  existed  under  the  laws  of  Iowa  ♦  ♦  The  statement  clearly 

shows  that  the  court  felt  that  had  the  petition  come  up  on  demurrer  that 
it  might  have  been  regarded  as  defective,  just  as  the  Supreme  Court  re- 
garded the  petition  in  the  instant  case  in  this  light  While  there  may  be 
some  decisions  in  Missouri  on  some  phases- of  this  question  which  are 
not  all  that  could  be  desired,  still  they  are  distinguishable  from  the 
principal  case  which  is  certainly  correct  and  is  a  decided  step  in  the 
right  direction. 

J.  L.  Pahks" 


CHARITABLE  TRUST— RULE  IN  Morice  v.  The  Bishop  of 
Durham.  Jones  r.  Patterson.*  Fannie  R.  Lytle  by  her  will  gave  all  her 
property  in  California  and  the  rent  of  a  160  acre  farm  in  Platte  County, 
Missouri,  to  her  husband  for  life,  and  at  his  death  to  be  "placed"  in  the 
hands  of  the  defendant,  "to  be  used  for  missionary  purposes  in  what- 
ever field  he  thinks  best  to  use  it,  so  it  is  done  in  the  name  of  my  dear 
Savior  and  for  the  salvation  of  souls." 

The  court  held  this  provision  of  the  will  invalid  as  being  too  in- 
definite and  uncertain,  both  as  to  purpose  and  as  to  object  because  no 
particular  form  of  the  Christian  religion  was  intended  to  be  propagated 
or  advanced,  and  because  the  scope  of  the  field  in  which  the  trustee  wah 
empowered  to  exercise  the  charity  was  as  unlimited  as  human  thought 
"when  applied  to  the  determinatibn  of  what  constitutes  a  belief  in  the 
Christian  religion."  It  was  thought  that  no  court  could  supervise  the 
application  of  the  fund,  for  it  fixes  upon  no  definite  object,  but  in  ef« 
feet  made  the  defendant  the  owner  of  the  property.  Consequently,  the 
property  descended  to  the  testatrix's  heir  at  law. 


show  that  the  deceased  if  he  had  lived 
could  under  that  law  have  maintained 
an  action  for  damages,  and  if  timely  ob- 
jection to  the  petition  had  been  made 
by  demurrer  or  otherwise  it  would 
doubtless  have  been  sustained  *  * 
Again  in  Madden  v,  Ry.  Co.  192  S.  W. 
1.  c  456  the  court  said:  '*The  courts 
of  Missouri  do  not  take  judicial  notice 
of  the  judicial  decisions,  or  the  statu- 
tory law  of  sister  states  •  •  *.  Hence 
they  can  only  be  brought  to  the  know- 
ledge of  the  courts  of  Missouri  where 
their  consideration   is  essential  to  the 


sustention  of  a  cause  of  action  or  a  de- 
fense by  being  both  pleaded  and  proven 
by  the  party  relying  upon  them." 

19.  In  the  preparation  of  this  note, 
the  writer  has  been  furnished  with  the 
Missouri  authorities  by  Lynn  Webb  Esq., 
LL.  B.,  University  of  Missouri,  of  the 
Kansas  City,  Mo.  Bar.  Mr.  Webb  has 
also  generously  made  some  other  useful 
suggestions  but  he  is  in  no  way  respon- 
sible for  the  conclusions  that  have  been 
reached. 

1.    (1917)  271  Mo.  1,  195  S.  W.  1004 
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The  law  takes  a  diflPerent  view  with  reference  to  private  trusts  and 
charitable  trusts.  The  well  recognized  public  policy  of  disapproving  the 
tieing  up  of  property  for  long  periods  of  time  is  rather  strictly  applied 
in  the  case  of  private  trusts.  Among  the  most  noted  examples  is  Mus- 
set  V,  Bingle*  where  the  interest  on  a  sum  of  money  was  bequeathed  for 
the  perpetual  upkeep  of  a  monument  to  the  testator's  wife's  first  hus- 
band. This  was  held  bad  by  the  English  court  because  it  kept  prop- 
erty out  of  conunerce  forever  and  also  because  it  involved  the  perpetual 
upkeep  of  a  non-charitable  trust 

In  the  absence  of  a  statute  such  gifts  have  been  held  invalid  if  the 
distribution  of  the  trust  fund  extended  beyond  the  period  specified  in 
the  rule  against  perpetuities,  viz:  lives  in  being  and  twenty-one  years 
thereafter.' 

In  dealing  with  bequests  and  devises  for  charitable  trusts,  however, 
a  more  liberal  rule  has  been  adopted,  and  trusts  founded  upon  such  be- 
quests and  devises  are  not  invalid  even  tho  they  extend  over  long  inde- 
finite periods  of  time  or  even  perpetually.* 

The  prevailing  rule  is  that  once  the  bequest  is  considered  a  charit- 
able trust  the  elements  of  indefiniteness  as  to  purpose  and  uncertainty 
as  to  object  will  not  defeat  the  disposition,  but  the  courts  will  uphold 
it  and  enforce  it  thru  the  Attorney-General. 

In  In  re  Best*  a  provision  "for  such  charitable  and  benevolent  in- 
stitutions as  the  trustees  shall  determine,"  was  upheld.  In  Rkkarby  v, 
Nicholson*  a  provision  for  "such  religious  or  charitable  purposes  as  the 
trustee  shall  think  fit,"  was  held  valid.  Also,  in  Everett  v.  Carr'  a  pro- 
vision was  held  vaUd  "for  charitable  piu-poses  for  the  greatest  relief  of 
human  suffering,  human  wants,  and  for  the  good  of  the  greatest  num- 
ber." This  bequest  includes  a  field  whose  scope  also  is  as  unlimited  as 
htunan  thought,  and  conceivably  gives  more  latitude  than  does  the  will 
in  the  principal  case,  yet  the  Maine  court  found  no  difficulty  in  sus- 
taining the  bequest.  A  like  result  was  reached  in  Salstonstal  v.  Saund- 
ers* where  the  bequest  was  to  trustees  to  hold  and  invest  the  same  and 
appropriate  so  much  of  the  whole  of  the  principal  and  income  as  they 
might  think  proper,  "to  the  furtherance  of  and  promotion  of  the  cause 
of  piety  and  good  morals,  or  in  aid  of  objects  and  purposes  of  benevo- 
lence and  charity,  public  and  private,  or  temperance,  for  the  education 
of  deserving  youths."    The  bequest  was  upheld  as  to  all  its  provisions 

2.    (1876)  1  W.  N.  170.  4.    Pell  v.  Mercer  (1885)    14  R.  I. 


3.  Dawson  v,  Smali  (1874)  L.  R.  18 
•Eq.  114;  In  re  Rogerson  (1901)  1  Ch. 
715;  Burke  v.  Burke  (1913)  259  111.  262, 
102  N.  E.  293. 


412. 
5. 
6. 
7. 
8. 


(1865)  11  Allen  (Mass.)  446. 


(1904)  2  Ch.  354. 
(1912)  1  I.  R.  343. 
(1871)  59  Me.  325. 
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and  the  court  announced  that  it  would  find  means  of  supervising  the 
trust*  There  are  other  decisions  sustaining  similar  trusts.^  In  Miller 
V.  Teachout^  the  bequest  was  in  trust,  "to  the  advancement  of  the  Christ- 
ian religion  in  the  trustee's  judgment"  The  Ohio  court  experienced  no 
difficulty  in  giving  effect  to  the  charitable  intention  of  the  testator." 

Walker,  P.  J.,  in  the  principal  case,  apparently  cited  Morice  v.  The 
Bishop  of  Durham^  for  the  proposition  that  the  object  of  the  trust  must 
be  sufficiently  definite  so  that  a  court  of  equity  can  enforce  the  appli- 
cation of  the  trust  fund  in  conformity  to  the  expressed  wishes  of  its 
creator.  An  analysis  of  that  case,  however,  will  show  that  it  does  not 
so  hold.  The  trust  created  in  the  Bishop's  case  was  a  bequest  to  the 
defendant  to  dispose  of  the  ultimate  residue  of  the  testatrix's  estate  to 
such  objects  of  **benevolence  and  liberality"  as  the  Bishop  in  his  own 
discretion  should  approve.  The  court  held  the  trust  invalid  because 
the  words,  "benevolence  and  liberality**  were  broader  than  the  word 
charity.  The  objection  was  not  that  the  bequest  was  indefinite  and  un- 
certain as  a  charity  but  that  it  was  too  broad  to  be  a  charity  at  all.  The 
court  in  the  principal  case  considers  the  gift  as  a  charity  and  so  consid- 
ered, Morice  v.  The  Bishop  of  Durham,  supra,  is  no  authority  for  hold- 
ing this  charitable  trust  invalid  because  of  indefiniteness. 

Another  famous  case  relied  upon  by  the  court  was  Tilden  v.  Green.** 
There  Samuel  J.  Tilden  left  a  large  sum  of  money  to  a  corporation  not 
then  in  existence  for  the  purpose  of  maintaining  a  free  library  and  read- 
ing room  in  the  City  of  New  York,  and  such  other  educational  and 
scientific  purposes  as  the  trustees  should  designate.  This  provision  was 
held  invalid  because  the  will  of  the  trustees  and  not  the  will  of  the 


9.  "If  at  any  time  hereafter  doubt 
■hould  arise  as  to  the  mode  of  distri- 
bution, or  the  trustees  should  exercise 
their  discretion  illegally  or  unreasonably, 
this  court,  upon  bill  or  information,  may 
control  and  regulate  the  administration 
of  the  charity." 

10.  Jackson  v,  Phillips  (1867)  14  Al- 
len (Mass.)  539;  Welch  v.  Caldwell 
(1907)  226  111.  488,  80  N.  E.  1014; 
Pell  V.  Mercer  (1885)  14  R.  I.  412; 
Swasey  v.  American  Bible  Society 
(1869)  57  Me.  523;  Coffen  v.  Attorney 
General  (1919)  231  Mass.  575,  121  N. 
£.  397;  Miller  v.  Tatum  (1918)  181  Ky. 
490,  205  S.  W.  557;  Re  Welch  (1918) 
105  Misc.  27,  172  N.  Y.  Supp.  349.  '*The 
mere  fact  that  the  purpose  of  a  charit- 


able trust  is  left  indefinite  is  not  fatal 
according  to  the  better  view  and  weight 
of  authority,  provided  it  is  limited  to 
charitable  purposes."  Austin  W.  Scott, 
33  Harvard  Law  Review  695. 

11.  (1874)  24  Ohio  St  525. 

12.  Re  Dulle's  Estate  (1907)  218  Pa. 
162.  67  Atl.  49;  Selleck  v.  Thompson 
(1907)  28  R.  I.  350,  67  Atl.  425;  Re 
Stewart's  Estate  (1901)  26  Wash.  32, 
66  Pac.  148. 

13.  (1805)  10  Ves.  521.  See  also 
Smith  V.  Pond  (1919)  107  Atl.  (N.  J. 
Eq.)  800,  29  Yale  Law  Journal  242. 

14.  (1891)  130  N.  Y.  29,  28  N.  E. 
880;  Ames,  Lect.  Leg.  Hist  285,  5  Harv. 
L.  Rev.  389. 
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testator  was  made  controlling.  But  the  decision  in  that  case  has  not 
stood  the  test  of  time.  Two  years  later  the  legislature  of  New  York 
passed  an  act  which  nullified  the  doctrine  of  the  Tilden  case.*  Later 
cases  in  New  York  dealing  with  trusts  of  this  nature  have  regularly 
sustained  them."  Like  statutory  changes  have  taken  place  in  Virginia," 
and  Tennessee"  and  the  prior  decisions  in  those  states,"  some  of  which 
are  cited  by  the  court  in  the  principal  case,  must  be  considered  as  re- 
called. 

In  Schtnucke/s  Estate  v,  Reef^  it  was  held  by  the  Missouri  court 
that  a  trust,  to  be  applied  according  to  the  best  discretion  of  the  trustee, 
must  fail  for  uncertainty.  But  the  decision  is  no  weight  in  the  solu- 
tion of  the  present  problem,  for  the  reason  that  the  gift  was  not  for  a 
charitable  purpose.  In  such  a  case  the  rule  in  Morice  v.  The  Bishop  of 
Durham  would  properly  apply. 

In  Board  of  Trustees  v.  May^  a  portion  of  the  testatrix's  estate 
was  given  to  a  person  "to  use  as  he  may  desire  in  the  master's  work." 
In  Hadley  v.  Forsee^  a  bequest  was  made  to  the  testator's  wife  "to  ad- 
vance the  cause  of  religion  and  promote  the  cause  of  charity  as  the 
wife  should  think  the  most  conducive  to  carrying  out  the  testator's 
wishes."  In  both  cases  the  gifts  were  held  invalid  because  of  uncer- 
tainty of  the  beneficiaries.  But  such  is  not  the  prevailing  rule  in  the 
United  States.  Only  Michigan,  Minnesota,  and  Maryland**  adhere  to 
this  view  of  charitable  trusts.  Furthermore,  an  attempt  was  made  in 
Michigan  in  1903  to  change  the  rule  b>;  legislation,  but  the  act  was  de- 
clared unconstitutional  because  of  insufficiency  of  the  title  of  the  act 
In  West  Virginia**  it  has  been  held  that  sec.  3  and  sec.  10  of  ch.  57,  Code 
1906  had  changed  the  previous  rule  in  that  state  (in  accord  with  the  old 
law  of  Virginia)  as  to  charitable  trusts. 

It  is  submitted  that  the  rule  in  Missouri,  followed  in  the  principal 
case, — is  undesirable  and  unfortunate  and  that  the  Supreme  Court  of 


15.  Acts  1893.  ch.  701. 

16.  Matter  of  Cunnk^kam  (1912) 
206  N.  Y.  601.  100  N.  E.  437;  Roth- 

'  -  Schiff  (1907)  188  N.  Y.  327. 
80  N.  E.  1030. 

17.  Va.  Acts,  1914,  p.  414.  Code, 
tec.  1420. 

18.  Shannon's  New  Code,  sec.  3530, 
ft.  I. 

19.  Carpenter  v.  MUler  (1869)  3  W. 
Va.  174;  Pifield  v.  Van  Wyck  (1897) 
94  Va.  557,  27  S.  E.  446.  64  Am.  St 


Rep.  745;  Reeves  v.  Reeves  (1880)  5 
Lea  (Tenn.)  644. 

20.  (1876)  61  Mo.  592. 

21.  (1906)  201  Mo.  360.  99  S.  W. 
1093. 

22.  (1907)  203  Mo.  418.  101  S.  W. 
59. 

23.  Ames,  Lect  Leg.  Hist  285;  5 
Harv.  L.  Rev.  389. 

24.  Hays  v.  Harris  (1914)  73  W. 
Va.  17,  80  S.  E.  827. 
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Missouri  has  not  followed  modern  authority.  A  change  of  viewpoint 
might  disturb  certain  titles  but  the  balance  of  convenience  is  in  favor  of 
the  change." 

Moberly,  Missouri.  David  P.  Janes" 

PLEADING—RIGHT  OF  PLAINTIFF  TO  AMEND  AFTER 
JUDGMENT.  Swift  et  al  v.  Union  Fire  Insurance  Company.*  The  Su- 
preme Court  in  the  above  case  held  that  if  a  petition  entirely  omitted  to 
allege  a  fact  necessary  to  the  statement  of  a  cause  of  action,  the  defect 
is  fatal  and  cannot  be  cured  by  amendment  of  the  petition  after  rendition 
of  a  verdict,  but  a  motion  in  arrest  of  judgment  will  lie  . 

The  facts  in  the  case  are:  A  sued  B  upon  a  parol  contract  to  in- 
sure A's  house,  alleging  that  the  contract  was  upon  the  same  terms  as 
a  previous  policy  which  was  set  out  in  the  petition.  The  petition  omit- 
ted to  allege  consideration  for  the  parol  promise  to  insure.  This  defect 
was  not  objected  to  until  after  a  trial  upon  the  merits,  which  resulted 
in  a  verdict  in  favor  of  plain tiflP.  Then  a  motion  in  arrest  was  made. 
The  trial  court  allowed  the  plaintiff  to  amend  his  petition  and  entered 
judgment  upon  the  verdict  for  plain tiflP. 

Numerous  authorities  support  the  view  that  the  allegation  of  con- 
sideration in  a  suit  on  a  contract  not  importing  a  consideration  is  a  nec- 
essary part  of  the  cause  of  action.'  It  is  one  of  those  "radical  consti- 
tutional defects"  which  is  not  cured  by  verdict,*  and  can  be  taken  ad- 
vantage of  by  motion  in  arrest.*  Section  2774  R.  S.  Mo.  1909,  makes  it 
unnecessary  to  allege  a  consideration  in  certain  classes  of  written  con- 
tracts,* but  does  not  aflPect  parol  contracts. 

In  Pa,  Del.  etc.  Nov.  Co.  v.  Dandridge*  practically  the  same  question 
arose  as  in  the  principal  case.  That  was  a  suit  upon  a  contract  and  no 
consideration  was  alleged.  The  court  in  sustaining  a  motion  in  arrest 
said:  "The  object  of  all  pleadings  is  that  the  parties  litigant  may  be 
mutually  apprised  of  the  matters  in  controversy  between  them.  The 
declaration  should  substantially  present  the  facts  necessary  to  constitute 
the  plaintiffs  right  of  action,  that  the  defendant  being  forewarned  of 


25.  See  Khcke  v.  Kloeke  (1919>  276 
Mo.  572  1.  c  581,  208  S.  W.  825. 

26.  Graduated  from  School  of  Law. 
April  1920.  with  degree  of  LL.B. — Ed. 

1.  (1919)  216  S.  W.  935.  217  S.  W. 
1003. 

2.  13  C.  J.  722;  Polled  v.  HoUam- 
der  (1909)  115  N.  Y.  Supp.  1042,  62 
MiM.  523. 


3.  Robinson  v,  Barbour  (1840)  5 
Blackford  (Ind.)  468. 

4.  Pa.  Del.  &  Md.  Steam  Nav.  Co. 
V.  Dandridge  (1836)  8  Gill  &  J.  (Md.) 
248,  29  Am.  Dec.  543. 

5.  Byermann  v.  Piron  (1899)  151 
Mo.  107  1.  c.  115,  52  S.  W.  229. 

6.  See  note  4  su^a. 
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the  nature  of  proof  to  be  preferred  against  him,  may,  if  necessary  be 
prepared  to  contradict,  explain  or  avoid  it" 

There  is  another  class  of  cases,  presenting  a  situation  somewhat  an- 
aiagous  to  the  principal  case,  which  frequently  has  been  before  the 
courts.  The  Missouri  Supreme  Court  often  has  held  that  the  plaintiff 
must  decide  what  action  he  will  bring,  and  once  having  elected,  must 
clearly  state  and  prove  it/  The  plaintiff  cannot  allege  a  number  of 
facts  with  no  particular  cause  of  action  in  view  and  then  adopt  his  re- 
lief to  his  evidence.*  As  was  said  by  a  learned  Wisconsin  judge,  speak- 
ing of  the  petition  provided  for  by  the  code,  "It  cannot  be  'fish,  flesh 
or  fowl'  according  to  the  appetite  of  the  attorney  preparing  the  dish 
set  before  the  court."*  The  principle  sustained  by  the  decisions  is  that 
the  function  of  a  complaint  is  to  place  both  parties  on  an  equal  footing. 
The  idea  should  not  be  overlooked  that  the  plaintiff  is  the  actor  calling 
the  defendant  into  court  and  that  it  is  his  duty  to  state  a  cause  of 
action  "in  plain  and  concise"  language.  This  duty  said  Sherwood,  J.^ 
in  Huston  v,  Tyler^  "is  the  primary  duty  of  the  party  drawing  the 
pleading  and  the  latter  cannot  cast  that  onus  on  his  opponent  by  failing 
to  perform  his  own  duty  in  the  first  instance  and  that  duty  consists  in 
expressing  his  meaning  clearly  and  unmistakably.""  The  purpose  of 
the  decisions  is  to  guard  the  right  of  the  defendant  to  be  informed  of 
the  issues,  the  nature  and  kind  of  proof  required  to  rebut  the  plaintiffs 
case. 

It  is  suggested  that  the  rule  announced  in  the  principle  case  is  justi- 
fiable on  the  same  grounds.  The  defendant  could  not  be  informed  of 
something  which  is  omitted  from  the  petition.  He  could  not  know 
the  kind  and  nature  of  proof  required  of  him.  Tho  the  spirit  of  the 
code  is  to  prevent  failure  of  justice  because  of  formal  defects  which  do 
not  injure  or  prejudice  the  rights  of  either  party,  yet  the  code  did  not 
relieve  the  plaintiff  from  clearly  defining  the  issues  by  stating  all  the  es- 
sential elements  of  his  cause  of  action.  The  code  did  not  change  the 
substance  of  the  different  causes  of  action,  but  operated  only  on  the 
form  of  pleading." 


7.  Hutton  V.  Tyler  (1897)  140  Mo. 
252,  36  S.  W.  654. 

8.  Carson  v.  Cummings  (1879)  69 
Mo.  325.  Huston  v.  Tyler  (1897)  140 
Mo.  252,  36  S.  W.  654.  Henry  Co.  v. 
CUiMens  Bank  (1907)  208  Mo.  1.  c.  226, 
106  S.  W.  622. 

9.  Supervisors  etc.  v.  Decker  (1872) 
30  Wii.  624. 


10.  See  note  7  supra. 

11.  Young  v.  Sehofield  (1896)  132 
Mo.  650,  34  S.  W.  1.  c  499.  Huston 
V.  Tyler,  supra.  Clark  v.  Dillon  (1884) 
97  N.  Y.  370~cited  with  approval  in 
Young  v.  Sehofield. 

12.  Sumner  v.  Rogers  (1886)  90  Mo. 
324,  2  S.  W.  476. 
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In  Kliefoth  v.  The  Northwestern  Iron  Co^  the  following  rule  for 
interpreting  pleadings  was  announced:  *'In  determining  whether  a  com- 
plaint states  a  cause  of  action  the  question  is  not  whether  the  plaintiff 
used  the  most  appropriate  language,  but  whether  the  language  used  will 
permit  a  construction  which  will  sustain  the  pleading,  and  to  that  end 
such  effect  should  be  given  to  its  allegations  as  will  support  rather  than 
defeat  it,  if  that  can  be  done  without  adding,  by  way  of  construction, 
material  words  not  necessarily  implied,  or  giving  to  the  language  used 
a  meaning  that  cannot  be  reasonably  attributed  to  it"  The  above  case 
involved  the  question  of  whether  the  allegations  of  a  petition  sufficiently 
connected  the  employment  of  a  negligent  servant  with  the  act  causing 
the  injury.  The  Wisconsin  Court  while  giving  full  scope  to  the  doc- 
trine of  inference  refused  to  infer  an  essential  element  The  eflPect  of 
the  decision  is  to  limit  the  doctrine  of  inferring  facts  to  formal  necessary 
inferences  and  to  hold  the  plaintiff  to  the  duty  of  alleging  all  the  es- 
sential facts. 

In  Elwaine-Richards  Co.  v.  Wall/*  in  sustaining  the  rule  that  plain- 
tiff must  allege  all  the  essential  facts  the  Indiana  Court  said:  "For  the 
rule  recognized  at  common  law  and  by  our  code  affirms  that  material 
facts  necessary  to  constitute  a  cause  of  action  must  be  directly  averred 
and  cannot  be  left  to  depend  upon  or  shown  by  mere  recitals  or  infer- 
ences." 

The  Wisconsin  and  Indiana  cases,  supra,  were  decided  upon  de- 
murrers. They  do  not  decide  the  exact  question  involved  in  the  prin- 
cipal case,  yet  they  illustrate  that  the  liberality  of  the  code  towards  the 
plaintiflF  is  not  without  limit 

The  question  of  inferring  facts  has  been  before  the  Missouri  Supreme 
Court  several  times  and  an  examination  of  the  cases  reveals  that  it  has 
drawn  a  distinction  between  a  cause  of  action  defectively  set  out  and  a 
defective  cause  of  action."  There  would  seem  to  be  no  objection  to 
holding  in  the  former  case  that  a  trial  upon  the  merits  will  cure  the 
defect  Perhaps  no  better  statement  of  the  rule  can  be  found  than  that 
made  by  Gantt,  P.  J.,  in  People's  Bank  etc,  v,  Scaho  :^  "If  a  material 
matter  be  not  expressly  averred  in  the  petition,  but  the  same  is  neces- 
sarily implied  from  what  is  stated  in  the  context,  the  defect  is  cured 
after  verdict,  the  doctrine  resting  on  the  presumption  that  the  plaintiff 


13.  (1898)  98  Wii.  495,  74  N.  W. 
356. 

14.  (1902)  159  Ind.  557,  65  N.  B. 
753. 

15.  MeDtrmont  v.  Ctaas  (1891)  104 
Mo.  1.  c  21.  15  S.  W.  995.  Lynch  v. 
The  St.  Joseph  &  /.  Ry.  Co.  (1892)  111 


Mo.  1.  c.  605,  19  S.  W.  1114.  The  Sal- 
mon Path  Bank  v.  Leyser  (1893)  116 
Mo.  51,  22  S.  W.  504.  Bliss  on  Code 
Pleading  (3rd  Ed.)  Sec  438. 

16.  (1895)  127  Mo.  164,  29  S.  W. 
1032. 
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proved  on  the  trial  the  facts  imperfectly  alleged,  the  existence  of  which 
was  essential  to  his  recovery."  The  principal  case  comes  within  the  lat- 
ter class.  It  is  a  defective  cause  of  action,  an  entire  omission  to  state 
sufficient  facts  and  the  question  is  not  whether  given  a  cause  of  action 
imperfectly  stated,  a  trial  upon  the  merits  will  cure  the  imperfections, 
but  having  none  to  start  with,  will  the  trial  court  manufacture  one  for 
the  plaintiff.  It  is  submitted,  that  the  latter  course  would  be  unfair  to 
the  defendant. 

A  quick  dispensing  of  justice  would  seem  to  demand  that  the  issues 
be  clearly  and  fairly  stated.  The  Missouri  Statute  relating  to  amend- 
ments contains  language  capable  of  being  construed  more  liberally,*^ 
and  standing  alone  it  could  have  been  interpreted  to  allow  greater  free- 
dom to  amend,  but  this  could  not  have  been  done  consistent  with  good 
pleading  and  the  requirements  of  a  principal  section  of  the  code  requir- 
ing the  plaintiff  to  make  "a  plain  and  concise  statement  of  the  facts  con- 
stituting a  cause  of  action  without  unnecessary  repetition."" 

Tho  at  first  glance  the  decision  of  the  principal  case  may  seem  to 
sacrifice  justice  for  form,  it  is  suggested  that  to  hold  otherwise  would 
sanction  loose  pleading  and  compel  defendant  to  surmise  or  infer  the 
issues.  In  the  very  nature  of  things  a  party  who  is  in  possession  of  the 
facts  should  not  be  allowed  to  put  upon  his  adversary  the  burden  of  badly 
drawn  pleadings. 

It  is  submitted  that  upon  reason  and  authority,  and  in  the  interest 
of  speedy  and  exact  justice,  the  Supreme  Court  correctly  refused  to  al- 
low the  plaintiff  to  amend  hii  petition  after  judgment 


BILLS  AND  NOTES— RENUNCIATION  BY  HOLDER.  Englev. 
Brown  et  al}  Defendants  purchased  a  store  building  of  plaintiff  and 
gave  in  part  payment  a  negotiable  promissory  note  secured  by  a  deed  ol 
trust  on  the  building.  Before  the  note  became  due  defendant  sold  the 
building  to  one  Lobdell,  who  assumed  the  note  and  mortgage  and  agreed 
to  pay  plaintiff.  Plaintiff  at  the  same  time  orally  agreed  with  defen- 
dants to  release  them  from  liability  on  the  note  and  accept  Lobdell  in 
their  stead.  Defendants  resisted  payment  on  the  ground  Chat  the  above 
transaction  constituted  a  novation  and  discharged  them  from  further 
liability  on  the  note.  The  Kansas  City  Court  of  Appeals,  while  conced- 
ing th«>  soundness  of  the  defendant's  contention  prior  to  the  enactment 
of  the  Negotiable  Instruments  Law,  held  that  under  Section  122  of  that 

17.    Sections  2119  and  2120   R.   S.         18.    Section  1794  R.  S.  Mo.  1909. 
Mo.  1909.  1.    (1919)  216  S.  W.  541. 
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Act  (R  S.  Mo.  1909,  Sec.  10092)  the  oral  renunciation  of  the  plaintiff, 
unaccompanied  by  a  surrender  of  the  instrument,  was  ineffective  to  re- 
lease defendant. 

It  is  the  well  settled  common  law  rule  in  this  country  that  a  uni- 
lateral contract  right  can  be  discharged  before  breach  only  by  a  sealed 
instrument  or  by  an  agreement  supported  by  a  consideration.  A  mere 
verbal  release  without  consideration  is  ineflFectual*  The  English  courts 
reached  a  different  conclusion  with  respect  to  the  obligation  of  parties 
liable  on  negotiable  instruments,  holding  that  such  an  obligation  may  be 
discharged  by  parol,  without  consideration,  before  or  after  breach.' 
This  doctrine  was  not,  however,  adopted  by  the  great  majority  of  Am- 
erican courts.  In  the  absence  of  statute,  negotiable  instruments  have, 
in  this  respect,  stood  in  this  country  on  the  same  footing  with  simple 
contracts,  except  in  cases  in  which  the  bill  or  note  was  destroyed  or  sur- 
rendered for  the  purpose  of  discharging  the  debt*  Such  was  the  state 
of  the  law  prior  to  the  enactment  of  the  Bills  of  Exchange  Act  and  the 
Negotiable  Instruments  Law. 

The  rule  as  thus  developed  by  the  English  courts  was  given  statu- 
tory force  in  the  Bills  of  Exchange  Act,  subject,  however,  to  the  quah- 
fication  that  the  renunciation  "must  be  in  writing,  unless  the  bill  is  de- 
livered up  to  the  acceptor."* 

The  author  of  the  Negotiable  Instruments  Law  adopted,  in  sub- 
stance, the  provision  of  the  Bills  of  Exchange  Act  dealing  with  this 
subject.  Section  122  of  the  Law  (R.  S.  Mo.  1909,  Sec.  10092)  reads  as 
follows : 

"The  holder  may  expressly  renounce  his  rights  against  any 
party  to  the  instrument,  before,  at  or  after  its  maturity.  An 
absolute  and  unconditional  renunciation  of  his  rights  against 
the  principal  debtor  made  at  or  after  the  maturity  of  the  in- 
strument discharges  the  instrument.  But  a  renunciation 
does  not  affect  the  rights  of  a  holder  in  due  course  without 
notice.  A  renunciation  must  be  in  writing  unless  the  instru- 
ment is  delivered  up  to  the  person  primarily  liable  thereon." 


2.  Anton  on  Contract,  Corbin's  Ed- 
ition, p.  479;  Collyw  v.  Monlton  (1868) 
9  R.  I.  90;  Gmrnsey  v.  Garnsey  (1917) 
116  Me.  295,  101  Atl.  447.  Bat  see 
Rohmson  v.  McPaul,  (18S4)  19  Mo.  549. 

3.  Poster  v.  Dawhtr  (1851)  6  Exch. 
839. 

4.  Upper  San  Jocckm  Irrigating  Ca- 
nal Co.  V,  Roach  (1889)  78  Cal.  552.  21 
Pac  304;  Rogers  v.  Kimball  (1898)  121 
Cal.  247,  53  Pac.  648;  Smith  v.  Barth- 
olemew  (1840)   1   Met  276;  Bragg  v. 


Danielson  (1886)   141  Mast.  195,  4  N. 

.  622;  Henderson  v,  Henderson  (1855) 
21  Mo.  379;  Crawford  v.  Millspangh 
(1816)  13  Johns  (N.  T.)  87.  See  also 
Lowrey  v.  Danforth  (1902)  95  Mo.  App. 
441.  69  S.  W.  39. 

5.  See  Law  Reports,  Sututes,  45  and 
46  Victoria.  1882,  (Vol.  XVIII),  p.  383. 
Sec.  62  of  the  B.  E.  A.  reads  as  follows: 
"(1)  When  the  holder  of  a  bill  at  or 
after  its  maturity  absolutely  and  un- 
conditionally renotinces  his  rights  against 


Digitized  by 


62  Law  Series  20,  Missouri  Bulletin 


In  the  case  under  review  the  parties  effected  what  was  substantially 
a  novation.  As  a  part  of  an  oral  transaction  between  plaintiff,  defend- 
ant, and  Lobdell,  plaintiff  promised  to  discharge  defendant  from  his  ob- 
ligation as  maker  of  the  note,  the  consideration  for  this  promise  being 
LobdeU's  promise  to  assume  defendant's  obligation.  Had  the  N.  I.  L. 
not  been  in  force,  the  court  intimates  there  would  have  been  a  valid  dis- 
charge. Does  the  above  quoted  section  of  this  Act,  which  requires  a 
"renunciation"  to  be  in  writing,  render  ineffective  the  discharge,  before 
breach,  of  the  maker  of  a  promissory  note  upon  an  oral  agreement  sup- 
ported by  a  consideration? 

The  few  courts  which  have  had  occasion  to  pass  upon  this  point 
since  the  adoption  of  the  N.  I.  L.  have  answered  the  question  in  the  af- 
firmative. In  Whitcomb  v.  Nat'L  Exchange  Bank  of  Baltimore,^^  the 
defendant,  accomodation  indorser  of  a  note,  claimed  that  the  payee  of 
the  note  had  orally  released  him  in  consideration  of  certain  services  per- 
formed by  him  in  placing  in  the  hands  of  the  payee  bonds  as  collateral 
security  for  the  payment  of  the  note,  and  resisted  plaintiff's  claim  on  the 
ground  that  this  provision  of  the  N.  I.  L.  requiring  renunciations  to  be 
in  writing  applied  only  to  renunciations  without  consideration,  and  that 
therefore  he  was  entitled  to  submit  proof  as  to  an  oral  agreement  based 
upon  a  consideration.  The  court  denied  his  contention,  holding  that  the 
word  "renunciation"  comprehends  the  "surrender  of  a  legal  right"  and 
that  it  not  only  "appropriately  describes  the  act  of  surrendering  a  right 
or  claim  without  recompense,  but  it  can  be  applied  with  equal  propriety 
to  the  relinquishment  of  a  demand  upon  an  agreement  supported  by  a 
.consideration."  A  similar  view  was  taken  by  the  Supreme  Court  of 
Washington  in  Baldwin  v,  Daly^^  the  court  holding  that  the  word 
"renunciation"  was  used  in  the  sense  of  a  release,  and  that  an  accommoda- 
tion endorser  could  not  be  released  by  an  oral  agreement,  even  tho  such 
agreement  was  supported  by  a  sufficient  consideration.Sc  In  PUt  v.  Little^ 
the  same  court  held  that  in  the  absence  of  a  written  release  of  the  sur- 


the  acceptor  the  bill  is  discharged.  The 
renunciation  mast  be  in  writing,  unless 
the  bill  is  delivered  up  to  the  acceptor. 
(2)  The  liabilities  of  any  party  to  a 
bill  may  in  like  manner  be  renounced 
by  the  holder  before,  at,  or  after  its 
maturity;  but  nothing  in  this  section 
shall  affect  the  rights  of  a  holder  in  due 
course  without  notice  of  the  renuncia- 
tion." 

See  also  Benjamin's  Chalmers  Bills, 
Notes  and  Checks,  2nd  Am.  Ed.,  pp. 
245-6. 

Sa.    (1914)  123  Md.  612,  91  Atl.  689. 


5b.  Baldwin  v.  Daly  (1906)  41  Wash. 
416,  83  Pac  724. 

5c.  The  term  "renunciation,"  which 
is  probably  of  civil  law  origin,  is  used 
both  by  civil  law  and  common  law  writ- 
ers to  express  the  general  idea  of  the 
surrender  of  a  legal  right,  without  re- 
gard to  whether  the  surrender  is  gratui- 
tous or  paid  for.  Planiol,  in  his  Traite 
Elementaire  de  Droit  Civil,  Vol.  I,  p. 
889,  in  discussing  the  renunciation  by  a 
usufructuary  of  his  right  to  usufruct, 
speaks  of  renunciations  which  are  paid 
for  and  renunciations  which  are  made 
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render  of  the  note,  the  maker  was  not  released.  But  in  that  case  the 
presence  of  a  consideration  was  not  so  clear. 

Is  there  any  basis  for  drawing  the  distinction  suggested  between  gra- 
tuitous renunciations  and  renunciations  supported  by  a  considefation,  so 
far  as  the  requirement  of  writing  is  concerned?  Can  it  be  fairly  con- 
tended that  the  N.  I.  L.  contemplates  a  writing  only  in  the  case  of  a  re- 
nunciation without  consideration?    It  is  submitted  it  cannot. 

The  obvious  purpose  of  the  statutory  requirement  that  a  renuncia- 
tion be  in  writing  is  to  secure  a  desirable  mode  of  proof  as  to  one  of 
the  methods  of  discharging  a  negotiable  instrument  Section  122  of  the 
N.  I.  L.  deals  with  discharge  by  the  method  of  renunciation,  and  the  sec- 
tion provides  that  discharge  by  this  method  must  be  in  writing  unless 
"the  instrument  is  delivered  up  to  the  person  primarily  liable  thereon." 
Now  if  the  purpose  of  the  rule  is  primarily  to  secure  a  satisfactory  mode 
of  proof,  is  there,  as  a  practical  matter,  substantially  any  less  reason  to 
require  a  renunciation  for  a  consideration  to  be  evidenced  by  a  writing, 
than  to  require  that  a  gratuitous  renunciation  should  be  so  evidenced? 
It  would  seem  not. 

in  this  connection  one  possible  source  of  diflPiculty  should  be  point- 
ed out  It  will  be  noted  that  Sec.  119  of  the  N.  I.  L.  (R.  S.  Mo.  1909, 
Sec.  10089)  enumerates  the  various  acts  which  will  discharge  a  nego- 
tiable instrument  It  stipulates  that  "a  negotiable  instrument  is  dis- 
charged (4)  by  any  other  act  which  will  discharge  a  simple 

contract  for  the  payment  of  money."  So  far  as  Section  119  is  concern- 
ed, it  does  not  require  that  any  of  the  "acts"  therein  mentioned  as  suf- 
ficient to  discharge  a  negotiable  instrument  be  evidenced  by  a  writing. 
Now  it  is,  of  course,  obvious  that  the  oral  agreement  in  the  case  under 
review,  supported,  as  it  was,  by  a  consideration,  is  sufficient  to  discharge 
a  simple  contract  for  the  payment  of  money.  Why,  therefore,  cannot 
the  case  be  disposed  of  by  Sec  119,  par.  4,  of  the  N.  I.  L.,  and  judg- 
ment given  for  the  defendant?  This  very  point  was  taken  by  counsel 
in  Whitcomb  v,  Nafl,  Exchange  Bank,  supra,  and  ably  disposed  of  by 
the  court.^   The  answer  is  that  Section  119  of  the  Act  confines  itself  to 


gratuitously.  Sherman,  in  Vol.  II  of 
''Roman  Law  in  the  Modem  World"  (pp. 
161,  170,  177,  188),  in  discussing  the 
various  methods  by  which  the  different 
forms  of  servitudes  may  be  extinguish- 
ed, describes  "renunciation'*  as  "the 
voluntary  surrender  of  the  right  of  servi- 
tude to  the  owner."  The  term  is  used 
in  a  generic  sense,  and  not  in  the  spe- 
cial sense  of  the  surrender  of  the  right 
without  compensation. 

The  term  is  used  in  this  same  generic 


sense  by  common  law  writers  to  ex- 
press the  same  idea.  In  Wood's  Byles 
on  Bills  and  Notes  the  author,  on  pp. 
199-200,  clearly  indicates  that  the  term  is 
applicable  to  the  surrender  of  a  right  on 
an  instrument,  whether  there  be  consid- 
eration or  not.  To  the  same  effect,  see 
Story  on  Bills,  s.  266.  See  also  Gray  v. 
McCune  (1854)  23  Pa.  St  447,  at  450. 

6.  (1910)  58  Wash.  355,  108  Pac. 
941. 

7.  See    fVkiicomb   v.   National  Bx- 
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enumerating  certain  acts  which  will  operate  as  a  method  of  discharge; 
among  these  acts  is  included,  by  implication,  a  novation,  which,  in  turn, 
involves  a  renunciation  supported  by  a  consideration.  Section  122,  on 
the  other  hand,  deals  with  renunciation  as  a  method  of  discharge  and 
prescribes  a  mode  of  proof  for  such  method  of  discharge.  Conceding 
that  a  renunciation  for  a  consideration  is  one  of  the  acts  embraced  in 
Sec  119,  par.  4,  of  the  Act,  must  we  not  then  look  at  Sec.  122,  which 
deals  specifically  with  renunciation  as  a  method  of  discharge,  for  in- 
formation as  to  what  constitutes  an  effective  renunciation? 

For  the  reasons  set  forth,  it  is  believed  that  the  oral  character  of 
the  renunciation  in  the  case  under  review  is  fatal  to  the  claim  of  the  de- 
fendant, and  that  the  court  properly  so  held. 

The  discussion  suggests  a  question  not  involved  in  the  case  under 
review,  viz.,  the  status  of  a  written  gratuitous  renunciation.  It  is  the 
generally  accepted  view  that  under  the  Bills  of  Exchange  Act  such  a 
renunciation  is  good,  altho  there  is  little  authority  directly  in  point.* 
Such  a  result  would,  however,  seem  beyond  question.  To  make  re- 
nunciation effective,  consideration  was,  as  we  have  seen,  unnecessary  uii- 
der  the  English  conunon  law.  The  Bills  of  Exchange  Act  merely  adop- 
ted the  common  law  rule,  adding  the  requirement  that  the  renunciation 
be  in  writing.  It  has  likewise  been  generally  assumed  that  the  same  re- 
sult follows  in  this  country  under  the  N.  I.  L.*  This  assumption  is  also 
doubtless  well  founded.  The  English  conunon  law  rule,  which  permit- 
ted an  oral  renunciation  without  consideration,  was  the  rule  of  the  law 
merchant,^  which  knew  nothing  of  consideration  and  which  permitted  an 
oral  renunciation.  The  American  courts  added  to  this  rule  of  the  law 
merchant  the  common  law  requirement  of  a  consideration.  The  English 
courts  did  not  The  Bills  of  Exchange  Act  has  merely  added  to  the  rule 
of  the  law  merchant ,  a  requirement  of  a  satisfactory  method  of  proof. 
This  affords  a  desirable  working  rule,  permitting  the  holder  to  re- 
nounce his  rights  on  an  instrument  without  encountering  the  doctrine 
of  consideration,  and  at  the  same  time  safeguarding  the  transaction  by  a 
satisfactory  method  of  proof.  It  is  believed  that  the  N.  I.  L.  should  be 
so  construed  as  to  reach  this  result.  Stanley  H.  Udy." 


change  Bank  (1914)  123  Md.  612,  91 
AtL  689. 

8.  Benjamin's  Chalmers  Bills,  Notes 
and  Checks,  2nd  Am.  Ed.,  p.  245-6.  See 
also  In  re  George  (1890)  L.  R.  44  Ch. 
Div.  627  and  Edwards  v.  Walters  (1896) 
2  Ch.  157. 

9.  Williston,  Cases  on  Contracts,  Vol. 
II.  p.  575  (5th  paragraph  of  footnote 
beginning  p.  574).    See  also  Leask  et 


al  V.  Dew,  (1905)  102  App.  Div.  529. 
92  N.  Y.  Snpp.  891. 

10.  Story,  Promissory  Notes,  p.  562 
(footnote  3,  paragraph  2) ;  Woods'  Byles 
on  Bills  &  Notes,  p.  199;  Corbin's  An- 
son on  Contracts,  p.  481. 

11.  Assistant  Professor  of  Law, 
School  of  Law,  University  of  Missouri. 
—Ed. 
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PROPOSED  CONSTITUTIONAL  AMENDMENTS 

It  is  proposed  to  amend  Article  4  of  the  Constitution  by  inserting 
after  the  twenty-seventh  line  thereof  the  following: 

9.   On  Judicial  Candidates, 
and  by  inserting  at  the  end  of  the  thirty-second  line  thereof  the  following: 

The  Committee  on  Judicial  Candidates  shall  meet  at  the 
call  of  the  chairman  prior  to  the  primary  nomination  or  ap- 
pointment of  any  person  as  a  member  of  any  state  appellate 
or  any  federal  court  in  this  state.  The  chairman  shall  in- 
vite like  committees  of  local  bar  associations  in  this  state  to 
join  in  the  deliberations.  The  joint  organization  shall  de- 
termine the  advisability  of  making  recommendations  to  the 
appointing  power  or  to  the  voters  in  a  primary  election  as 
to  the  fitness  of  judicial  candidates.  Such  organization  shall 
also  consider  means  of  securing  men  of  proper  qualifications 
as  candidates  for  such  offices.  The  report  of  the  organiza- 
tion shall  be  given  publicity  prior  to  the  appointment  or  pri- 
mary election. 

It  is  also  proposed  to  amend  Article  4  of  the  Constitution  by  in* 
serting  after  the  word  "Treasurer"  in  the  third  line  thereof  the  words, 

(65) 
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"a  secretary,"  and  by  striking  out  all  of  the  fourteenth  and  fifteenth 
lines  of  Article  4. 


CHARITABLE  TRUSTS 
AN  ACT  to  make  valid  any  gift,  grant,  devise,  or  bequest  of  prop- 
erty for  charitable  purpose  despite  the  indefiniteness  or  uncertainty  of 
the  beneficiaries  or  objects,  and  to  provide  for  vesting  the  legal  title  of 
property  so  disposed  of. 

Be  It  Enacted  by  the  General  Assembly  of  the  State 
Missouri  As  Follows: 

Section  1.  No  gift,  grant,  devise,  or  bequest  to  relig- 
ous,  educational,  charitable  or  benevolent  uses,  which  shall 
in  other  respects  be  valid  under  the  laws  of  this  state,  shall 
be  deemed  invalid  by  reason  of  the  indefiniteness  or  uncer- 
tainty of  the  persons,  objects  or  institutions  designated  as 
the  beneficiaries  thereunder  in  the  instrument  creating  the 
same,  or  because  the  party  creating  the  trust  has  delegated 
to  another  the  power  or  duty  of  determining  what  reliigous, 
educational,  charitable  or  benevolent  uses  the  money  or  prop- 
erty shall  be  devoted  to.  If  in  the  instrument  creating  such 
a  gift,  grant,  devise  or  bequest  there  is  a  trustee  named  to 
execute  the  same,  the  legal  title  to  the  lands  or  property  giv- 
en, granted,  devised  or  bequeathed  for  such  purposes  shall 
vest  in  such  trustee.  If  no  person  be  named  as  trustee  then 
the  title  to  such  lands  or  property  shall  vest  in  the  circuit 
court  having  jurisdiction  where  the  real  property  is  located 
and  in  the  case  of  personal  property  the  circuit  court  having 
jurisdiction  of  the  domicile  of  the  trustor  or,  in  the  event 
that  he  is  a  non-resident,  of  the  place  where  the  personal 
property  is  located.  The  title  shall  remain  in  the  circuit 
court  until  a  trustee  shall  be  duly  appointed  and  qualified. 

Section  2.  All  laws  in  conflict  with  the  provisions  of 
Section  1  are  hereby  repealed. 

The  above  proposed  act  has  been  prepared  with  a  view  to  correcting 
the  unfortunate  rule  of  law  prevailing  in  this  state  which  invalidates 
charitable  trusts  because  of  the  indefiniteness  of  the  purpose  or  object  of 
the  trust.  The  reader  is  referred  to  the  review  of  Jones  v.  Patterson, 
page  53  of  this  bulletin. — Ed. 


PROPOSED  ADDITIONS  TO  CORPORATION  LAW 

Any  corporation  may,  if  so  provided  in  its  Certificate  of  Incorpor- 
ation or  in  an  amendment  thereof,  issue  shares  of  stock  (other  than 
stock  preferred  as  to  dividends  or  preferred  as  to  its  distributive  share 
of  the  assets  of  the  corporation  or  subject  to  redemption  at  a  fixed  price) 
without  any  nominal  or  par  value.  Every  share  of  such  stock  without 
nominal  or  par  value  shall  be  equal  to  every  other  share  of  such  stock, 
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except  that  the  Certificate  of  Incorporation  may  provide  that  such  stock 
shall  be  divided  into  different  classes  with  such  designations  and  voting 
power  or  restriction  or  qualification  thereof  as  shall  be  stated  therein, 
but  all  such  stock  shall  be  subordinate  to  the  preferences  given  to  pre- 
ferred stock,  if  any.  Such  stock  may  be  issued  by  the  corporation  from 
time  to  time  for  such  consideration  as  may  be  fixed  from  nmc  to 
time  by  the  Board  of  Directors  thereof,  pursuant  to  authority  cunferrei 
in  the  certificate  of  incorporation,  or  if  such  certificate  shall  not  so 
provide,  then  by  the  consent  of  the  holders  of  two  thirds  ri  each  class 
of  stock  then  outstanding  and  entitled  to  vote  given  at  a  meeting  called 
for  that  purpose  in  such  manner  as  shall  be  prescribed  by  the  by-laws, 
and  any  and  all  such  shares  so  issued,  the  full  consideration  for  which 
has  been  paid  or  delivered,  shall  be  deemed  full  paid  stock  ;<nd  not  liable 
to  further  call  or  assessment  thereon  and  the  holder  of  such  shares  shhW 
not  be  Uable  for  any  further  payments  under  the  provisions  of  this 
Chapter. 

In  any  case  in  which  the  law  requires  that  the  par  value  of  the 
shares  of  stock  of  a  corporation  be  stated  in  any  certificate  cr  paper,  it 
shall  be  stated,  in  respect  of  such  shares,  that  such  shares  are  without 
par  value  and  wherever  the  amount  of  stock,  authorized  or  issued,  is 
required  to  be  stated,  the  number  of  shares  authorized  or  issued  shall 
be  stated,  and  it  shall  be  stated  that  such  shares  are  without  par  value. 
For  the  purpose  of  the  taxes  prescribed  to  be  paid  on  the  filing  of  any 
certificate  or  other  paper  relating  to  corporations  and  of  franchise  taxes 
prescribed  to  be  paid  by  corporations  to  this  State,  but  for  no  other  pur- 
pose, such  shares  shall  be  taken  to  be  of  the  par  value  of  One  Hundred 
Dollars  each. 

Within  ten  days  after  the  issuance  by  the  corporation  of  any  of  its 
shares  of  stock  of  no  par  value  for  property  or  cash,  a  statement,  veri- 
fied by  the  President  and  Secretary  of  the  corporation  showing  the 
number  of  shares  issued  and  the  character,  amount,  and  value  of  the 
property  or  cash  received  therefor,  shall  be  filed  with  the  Bank  Com- 
missioner of  the  State  of  Missouri.  Failure  to  file  the  statement  as 
herein  provided  shall  be  deemed  sufficient  grounds  for  the  revocation  of 
the  certificate  of  incorporation. 

It  shall  be  lawful  for  any  corporation  organized  under  the  laws  of 
the  State  of  Missouri,  if  it  shall  be  so  provided  in  its  certificate  of  incor- 
poration, to  purchase  or  otherwise  acquire,  hold,  and  sell  or  otherwise 
dispose  of  shares  of  its  capital  stock  and  the  shares  of  the  capital  stock 
of  any  other  corporation,  whether  engaged  in  a  similar  business  or  not. 

(The  above  has  been  proposed  by  Mr.  Burr  S.  Stottle,  920  Com- 
merce Building,  Kansas  City,  Missouri,  as  the  basis  of  needed  legisla- 
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tion  in  this  state.  The  proposal  seeks  to  provide  (1)  for  corporations 
with  capital  stock  of  no  par  value  and  (2)  that  corporations  may  acquire, 
own  and  sell  the  capital  stock  of  other  corporations  without  limita- 
tion.— Ed.] 


JURY-EQUITY-TERMINOLOGY—Wc  adopt  this  rule  with  all 
its  rigor,  but  with  a  consciousness  that  juries  in  exercise  of  their  equity- 
powers  do  in  practice  correct  many  matters  in  which  the  law,  by  reason 
of  its  universality,  is  deficient — Sturgis,  P.  J.,  in  Davis  v,  Springfield 
Hospital,  218  S.  W.  696. 

If  it  is  meant  that  the  rule  of  law  given  the  jury  in  certain  cases  is 
not  followed  and  that  the  jury  decides  the  case  upon  some  other  prin- 
ciple which  is  more  just  should  this  situation  be  tolerated  as  a  satis- 
factory condition  of  our  jurisprudence?  Perhaps  the  rule  of  law  is 
not  the  best  rule  that  may  be  devised.  Perhaps  no  general  rule  can  be 
devised  to  meet  justly  all  similar  situations.  Perhaps  exceptions  should 
be  made.  But  do  we  improve  our  body  of  the  law  by  leaving  it  to 
the  jury  to  find  a  way,  often  upon  no  fixed  principle,  when  the  rule  we 
have  is  not  satisfactory? 

Furthermore,  if  anything  is  to  be  gained  by  a  scientific  terminology 
it  is  difficult  to  understand  how  it  will  contribute  toward  legal  science  to 
write  of  the  "equity  powers"  of  a  jury.  Without  doubt  accurate  legal 
terminology  is  a  great  aid  to  accurate  thinking  and  the  administration 
of  justice. 


BURDEN  OF  PROOF.— The  burden  was  on  the  defendant  to 
prove  that  the  death  under  such  circumstances  was  intentional  and  not 
accidental;  that  is,  the  burden  would  be  upon  the  defendant,  in  a  case 
of  suicide,  to  prove  that  the  insured  was  sane,  and  committed  the  act 
which  took  his  life  with  the  intention  of  committing  suicide. — White, 
C,  in  Andrus  v.  Business  Men's  Acc.  As/n,  223  S.  W.  1.  c  74. 

If  the  court  meant  "burden"  in  the  sense  of  the  duty  of  convincing 
the  trier  of  the  fact  then  the  situation  is  that  the  plaintiff  having  pleaded 
that  the  death  was  by  accidental  means  and  the  defendant  having  denied 
that  allegation,  still  defendant  would  have  the  duty  of  convincing  the 
trier  of  the  facts  that  plaintiff's  allegation— a  necessary  allegation—  is 
not  true.  Such  a  result  is  anomalous.  Are  there  not  already  enough 
anomalous  situations  in  the  law  of  insurance? 

But  the  court  may  have  meant  to  use  the  term  "burden"  only  in  the 
sense  of  going  forward  with  the  evidence.  See  note  by  J.  A.  Walden, 
Law  Series  17,  pages  64-65. 
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SELECTION  OF  JUDICIAL  OFFICERS 


In  the  State  of  New  York^  there  is,  in  addition  to  the  State  Bar 
Association,  a  local  bar  association  in  each  of  the  sixty-two  counties. 

The  City  of  New  York  is  comprised  of  five  boroughs — Manhattan, 
The  Bronx,  Brooklyn,  Queens  and  Richmond — co-terminous  with  the 
Counties  of  New  York,  The  Bronx,  Kings,  Queens  and  Richmond,  re- 
spectively. The  Boroughs  of  Manhattan  and  The  Bronx  constitute  the 
First  Judicial  District  of  the  State  of  New  York,  and  the  Boroughs  of 
Brooklyn,  Queens  and  Richmond  are  included  in  the  Second  Judicial 
District  There  is  a  County  Lawyers'  Association  in  each  of  these  bor- 
roughs  and  in  the  Borough  of  Manhattan  there  are  two  bar  associations 
— The  Association  of  the  Bar  of  the  City  of  New  York  and  the  New 
York  County  Lawyers'  Association. 

The  Association  of  the  Bar  of  the  City  of  New  York,  probably  the 
oldest  bar  association  in  the  United  States,  was  organized  in  1870  and 
has  a  membership  of  from  1700  to  1800.  The  New  York  County  Law- 
yers' Association,  of  which  the  Hon.  Charles  E.  Hughes,  former  justice 
of  the  Supreme  Court  of  the  United  States,  is  president,  was  organized 
in  1908  and  has  a  membership  of  about  3600.  Many  lawyers  in  the  City  of 
New  York  are  members  of  both  these  associations. 

The  by-laws  of  the  New  York  County  Lawyers'  Association  pro- 
vide for  certain  standing  committees  of  the  Association,  including,  among 
others,  a  Committee  on  Judiciary.  (Article  XI.  Sec.  1).  This  com- 
mittee consists  of  twenty-one  members,  divided  into  three  classes  of 
seven  members  each,  appointed  annually  by  the  president  foi»  a  term  of 
three  years.  (Article  XI.  Sec.  2).  The  president,  vice-president,  sec- 
retary, and  treasurer  of  the  association  are  ex-officio  members  of  this 
Committee  and  entitled  to  participate  in  its  proceedings  as  members. 
(Article  XI.  Sec.  4).  This  Judiciary  Committee,  of  which  Hon.  James 
A.  O'(iorman,  former  United  States  Senator  from  the  State  of  New 
York,  is  chairman,  has,  among  other  powers,  the  following: 

"Prior  to  the  fourth  Monday  in  September  in  each  year 
in  which  a  judicial  office  is  to  be  filled  by  election  in  the 
County  of  New  York  the  Committee  on  Judiciary  and  the 
Directors  shall  meet  on  the  call  of  five  members  of  either, 
to  decide  whether  a  general  meeting  of  the  association  shall 
be  called  for  the  purpose  of  determining  whether  the  As- 
sociation shall  take  any  action  in  nominating  candidates  for 
such  office  or  recommending  candidates  to  the  respective  pol- 
itical parties  for  nomination.  Said  Committee  and  the 
Board  of  Directors  acting  as  a  joint  Committee  on  Nomin- 
ations shall  make  rules  for  the  calling  and  conduct  of  such 
general  meeting  of  the  Association  and  for  the  voting  there- 
at.  Seven  hundred  and  fifty  members  shall  constitute  a 
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quorum  at  such  meeting.  If  at  such  meeting  it  shall  be 
determined  to  nominate  or  recommend  candidates  for  such 
office  or  offices,  then  an  adjournment  of  the  meeting  shall  be 
taken  for  not  less  than  one  week;  at  such  adjourned  meet- 
ing a  like  number  shall  constitute  a  quorum,  and  there  shall 
be  submitted  at  such  meeting  a  printed  ballot  to  be  made 
up  of  candidates  proposed  by  the  Directors  and  Judiciary 
Committee  of  the  Association  acting  as  a  Joint  Committee 
on  Nominations  and  also  candidates  nominated  by  petition 
of  at  least  two  hundred  and  fifty  members  of  the  Association, 
provided  such  nomination  or  nominations  by  petition  shall 
have  been  given  to  the  Chairman  of  the  Directors  forty-eight 
hours  before  the  adjourned  meeting.  The  ballot  shall  con- 
tain the  names  of  persons  so  nominated  alphabetically  ar- 
ranged and  the  office  for  which  the  nomination  is  made,  dis- 
tinguishing the  nomination  by  the  Joint  Committee  on  Nom- 
inations, and  the  voting  upon  such  ballot  shall  be  by  making 
a  cross  before  each  name  voted  for.  The  Candidates  on  such 
ballot  chosen  by  two-thirds  of  the  members  present  and  vot- 
ing at  such  meeting  shall  be  the  candidates  of  the  Associa- 
tion; and  if  it  shall  be  resolved  to  nominate  candidates,  the 
said  Joint  Committee  on  Nominations  shall  cause  to  be  cir- 
culated the  necessary  petition  for  such  nomination  to  be 
filed  with  the  proper  officers  in  order  that  the  candidates  may 
have  a  place  upon  the  official  ballot;  and  it  shall  select  the 
party  symbol  and  designation  under  which  the  said  ticket 
shall  appear  on  the  official  ballot  when  this  shall  be  neces- 
sary under  the  form  of  ballot  then  existing,  and  do  all  other 
things  necessary  in  the  premises.  The  rules  governing  the 
voting  at  such  adjourned  meetings  shall  be  made  by  the  said 
Joint  Committee."    (Article  XVII.,  Sec.  3). 

"The  Committee  shall  have  power  to  consider  the  fitness 
of  candidates  nominated  or  proposed  to  be  nominated  for 
election  or  appointment  to  judicial  office,  and  shall  have  the 
right  to  confer  on  that  subject  with  other  organizations. 
The  Conunittee  shall  report  its  reconmiendations  to  the 
Board  of  Directors  for  such  action  thereon  as  the  Board  may 
deem  advisable  and  the  Board  of  Directors  may  also,  in  the 
case  of  candidates  for  appointment  to  judicial  office,  report 
its  recommendations  directly  to  any  public  officer  charged 
with  a  duty  in  the  premises  upon  request  of  such  officer." 
(Article  XVII.,  Sec.  4). 

Pursuant  to  the  foregoing  powers,  the  Judiciary  Conwnittee  of  this 
Association,  upon  the  occurrence  of  a  vacancy  in  the  Judiciary,  or.  in 
the  event  of  an  election  both  prior  to  and  after  nominations  for  judicial 
office  have  been  made,  considers  the  qualifications  of  prospective  can- 
didates or  nominees,  and  embodies  its  reconmiendations  in  a  report  to  the 
Board  of  Directors,  which,  after  further  consideration,  takes  such  ac- 
tion as  it  deems  advisable.    (Article  XVII.  Sec.  4). 

In  exceptional  cases  preliminary  steps  are  taken  to  secure  the  re- 
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nomination  and  re-election  of  judges  whose  records  have  been  satis- 
factory. (Article  XVI 1.  Sec.  3.)  Such  action  is  taken  at  a  general 
meeting  of  the  Association  called  at  the  instance  of  the  Conunittee  on 
Judiciary  and  the  Directors. 

The  Judiciary  Committee  of  the  Association  of  the  Bar  of  the  City 
of  New  York  is  vested  with  substantially  similar  powers  and  the  two 
associations  generally  act  in  concert  in  these  matters,  the  respective 
committees  on  the  judiciary  frequently  co-operating  very  effectively. 

The  recommendations  of  this  Committee  are  given  a  wide  circula- 
tion in  the  public  press  throughout  the  State. 

In  this  manner  a  wholesome  influence  is  exerted  upon  the  selection, 
as  well  as  the  election,  of  candidates  for  the  Federal,  State  and  local 
bench.  Laymen  are  strongly  influenced  by  the  recommendations  of  the 
local  Bar  Association  in  respect  to  the  qualification  of  candidates  for 
judicial  office,  and  the  Associations,  in  turn,  conscious  of  the  reliance 
placed  upon  their  recommendations  by  the  laymen,  strive  conscientiously 
to  prove  themselves  worthy  of  this  responsibility.  So  desirable  is  the 
endorsement  of  these  several  associations,  that  executive  officers  enjoy- 
ing the  power  of  appointment  to  fill  vacancies  in  judicial  offices,  as  well 
as  political  organizations,  usually  assure  themselves  that  a  candidate  for 
judicial  honors  will  receive  the  endorsement  of  the  bar  associations  in- 
terested, and  a  nomination  that  is  sure  to  invite  the  opposition  of  these 
associations  is  rarely  made  and  seldom  successful 

The  keen  appreciation  on  the  part  of  these  associations  of  their  re- 
sponsibility in  reporting  upon  the  qualifications  of  candidates  for  ju- 
dicial ofiice  is  best  evidenced  by  the  personnel  of  these  conmiittees,  con- 
sisting, in  the  case  of  the  New  York  County  Lawyers'  Association,  of 
the  following  members,  many  of  whom  are  of  national  distinction: 

COMICITTBI  ON  THE  JuDlClAHY 

James  A.   O'Gorman   Chairman 

Louis  P.  Doyle   Secretary 

Class  of  1920 

Francis  S.  Bangs  (deceased)  James  A.  Gorman 

Louis  Marshall  Alton  B.  Parker 

Walter  C  Noyes  George  W.  Wickersham    Archibald  R.  Watson 

Class  of  1921 

Lewis  L.  Delafield  Frederic  C.  Leubuscher 

Job  E.  Hedges  David  Leventritt 

D.  Cady  Herrick       Thomas  Thacher  (deceased)    James  R.  Sheffield 
Class  of  1922 

Charles  F.  Brown  Charles  E.  Lydecker  (deceased) 

Edward  S.  Qinch  WUliam  M.  K.  Olcott 

Louis  F.  Doyle  Henry  WoUman  Clarence  J.  Sheam 

New  York  Louis  F.  Doyus 
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THE  NEW  YORK  METHOD 

The  following  excerpts  from  the  report  of  the  Committee  on  Judici- 
ary of  the  New  York  County  Lawyers'  Association  will  demonstrate  the 
method  pursued  in  obtaining  proper  judicial  officers  in  the  State  of  New 
York.  They  should  be  considered  in  connection  with  the  article  by  Mr. 
Louis  F.  Doyle  and  with  the  proposal  for  an  amendment  of  the  Con- 
stitution of  the  Bar  Association  to  the  end  that  the  same  excellent  work 
may  be  accomplished  in  Missouri. 

New  York,  October  14.  1919 
To  the  Board  of  Directors  of  the 

New  York  County  Lawyers*  Association: 

The  Committee  on  the  Judiciary  submits  the  fol- 
lowing report: 

The  several  political  parties  have  now  made  their 
respective  nominations  for  the  offices  of  Justices  of  the  Sup- 
reme Court  of  the  First  District,  Surrogate  of  the  County 
of  New  York,  Justices  of  the  City  Court  of  the  City  of  New 
York  and  Justices  of  the  Municipal  Court  of  the  City  of  New 
York,  to  be  filled  at  the  approaching  general  election.  The 
Committee  on  the  Judiciary  has  considered  the  fitness  of  the 
candidates  so  nominated  and  respectfully  reports  to  the 
board  of  directors  its  recommendations,  as  follows: 

That,  in  the  opinion  of  the  Committee,  each  of  the 
following  named  candidates  is  fitted  by  learning,  character 
and  professional  experience  for  the  office  for  which  he  has 
been  nominated,  and  will,  if  elected,  discharge  the  duties  of 
his  office  with  ability  and  fidelity: 

Candidates  for  Justice  of  the  Supreme  Court, 
Honorable  Joseph  E.  Newburger,  now  a  justice  of  the  Sup- 
reme Court. 

Honorable  Robert  L.  Luce,  now  sitting  by  appointment  as 

a  Justice  of  the  Supreme  Court. 
Irwin  Untermyer,  Esq.,  and 
Philip  J.  McCook,  Esq. 

Candidates  for  Surrogate 
Honorable  James  A.  Foley,  and 
James  O'Malley,  Esquire. 

Respectfully  submitted 

James  A.  O'Corman,  Chairman; 
Louis  F.  Doyle,  Secretary. 

Upon  the  presentation  of  the  foregoing  report  at  a  meeting  of  the 
Board  of  Directors  held  October  22nd,  1919,  the  following  resolutions 
were  adopted: 
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Resolved  that  the  report  presented  by  the  Judiciary 
Committee  be,  and  the  same  hereby  is,  approved  by  the 
Board;  and  it  is 

Further  resolved  that  in  approving  the  report  of  the 
Judiciary  Committee,  the  Board  of  Directors  of  the  New 
York  County  Lawyers'  Association  reaffirms  its  adherence 
to  the  principle  embraced  in  the  resolution  adopted  by  this 
board  on  April  3,  1919,  towit:  *The  principle  of  retaining 
in  office  judges  of  experience  and  proved  ability  is  now  well 
established  and  has  the  hearty  approval  of  this  association 
and  of  the  Bar  and  of  the  public  generally,'  and  that  the 
board  of  directors  believes  that  this  principle  should  be  ap- 
plied to  the  case  of  Mr.  Justice  Newburger  and  that  of  Mr. 
Justice  Smith,  and  that  they  should  be  reelected. 

On  November  12th,  1919,  the  Committee  again  met  and  in  the  exer- 
cise of  its  power  adopted  resolutions,  pursuant  to  which  the  following 
report  was  presented  to  the  Board  of  Directors,  which  unanimously 
adopted  the  report  at  a  meeting  held  November  12,  1919: 

Whereas  the  designation  of  Mr.  Justice  Frank  C. 
Laughlin  as  a  Justice  of  the  Appellate  Division  of  the  Sup- 
reme Court  in  the  First  Department  expires  on  December 
31,  1919;  and 

Whereas  his  judicial  service  as  a  Justice  of  the  Sup- 
reme Court  for  the  past  twenty-four  years,  eighteen  of 
which  have  been  spent  in  the  Appellate  IMvision  of  this  De- 
partment, has  been  distinguished  by  learning,  industry,  and 
unremitting  devotion  to  the  duties  of  his  office;  and 

Whereas  the  ever  increasing  business  of  the  Appellate 
Division  of  the  First  Department  requires  the  services  of 
able,  trained  and  experienced  judges;  therefore  be  it 

Resolved  that  the  Judiciary  Committee  of  the  New  York 
County  Lawyers'  Association  respectfully  recommends  to 
Governor  Smith  the  redesignation  of  Mr.  Justice  Laughlin 
on  the  expiration  of  his  present  term. 

James  A.  O'Gorman,  Chairman; 
Louis  F.  Doyle,  Secretary. 

At  a  meeting  held  on  March  13th,  1920,  the  Committee  considered 
the  forthcoming  vacancies  in  the  Court  of  Appeals  and  made  recommen- 
dations in  regard  thereto  to  the  Board  of  Directors,  which  adopted  the 
following  resolutions  at  its  meeting  on  April  1,  1920: 

Resolved,  that  in  respect  to  the  two  Judges  to  be  elect- 
ed to  the  Court  of  Appeals  at  the  coming  election,  this  Board 
strongly  urges  that  nominations  by  the  several  political  par- 
ties be  made  upon  a  non-partisan  basis,  and  that  the  same 
candidates  be  nominated  by  all  parties. 

Further  Resolved,  that  this  Board  recommends  the  nom- 
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ination  as  Associate  Judges  of  the  Court  of  Appeals,  of 
Judges  Frederick  £.  Crane  and  Abram  L  Elkus,  whose 
terms  are  about  to  estpire,  both  of  whom  are  in  all  respects 
well  qualified  for  such  office. 

Respectfully  submitted, 
(signed)  James  A.  O'Gorman,  Chairman 

(signed)  Louis  F.  D0Y13,  Secretary. 


SUBROGATION  AND  ASSIGNMENT—The  principle  governing 
subrogation  is  equity,  while  that  governing  assignment  is  law. — Ellison, 
J.,  in  Ka$^sas  City  etc,  v.  Southern  Surety  Co.,  219  S.  W.  727. 

Such  a  statement  arouses  interest.  It  ignores  the  vast  amount  of 
history  lying  behind  assignment.  "As  will  appear  from  the  following 
section  important  consequences  follow  from  the  answer  given  to  the 
question  whether  the  assignee's  right  is  legal  or  equitable.  If  the  mat- 
ter is  looked  at  from  a  historical  point  of  view  it  is  obvious  that  the 
protection  of  the  assignee's  right  has  been  largely  due  to  courts  of 
equity.  "   Williston  on  Contracts  Vol.  I,  Sec.  446a. 

Nor  is  the  statement  accurate  if  our  present  day  law  is  alone  con- 
sidered. 

"   It  seems,  therefore,  that  the  authorities  refer- 
red to  in  a  preceding  section  holding  that  merely  procedural  changes 
have  been  effected  by  modem  statutes  are  sound  and  that  the  as- 
signee's right  should  still  be  regarded  as  equitable  in  the  sense  of  being 
governed  and  defined  by  the  principles  originally  estabUshed  by  courts  of 
equity."   Williston  on  Contracts,  Vol.  I.  Sec.  447. 


HIGHEST  QUALITIES  DEMANDEI>-The  Supreme  Court's 
power  as  the  ultimate  law  giver  puts  too  heavy  a  strain  upon  ordinary 
men.  Since  it  is,  as  we  are  constantly  told,  an  extraordinary  power 
it  demands  extraordinary  men  to  exercise  it  We  shall  never  face  the 
issues  until  there  is  a  general  recognition  of  the  fact  that  the  Supreme 
(>>urt  in  cases  of  public  concern  is  not  exercising  ordinary  judicial  pow- 
ers but  powers  that  demand  qualities  deeper  and  different  from  those 
possessed  by  ordinary  judges.  They  are  the  deeper  problems  of  states- 
manship. They  require  for  their  disposition  either  men  like  Chief  Jus- 
tice Marshall,  the  late  Mr.  Justice  Moody,  or  Mr.  Justice  Hughes,  who 
came  to  the  court  after  wide  and  far-sighted  experience  in  affairs;  or 
that  rarer  type,  men  like  Mr.  Justice  Holmes,  who  are  gifted  with  im- 
agination to  transcend  their  own  limited  experience.  ^The  New  Re- 
public, VoL  XXII,  No.  281. 
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AN  UNFORTUNATE  DISSENT 


I  cannot  help  but  feel  that  the  dissent  of  Mr.  Justice  Holmes,  in 
which  Mr.  Justice  Brandeis  concurs,  in  Jacob  Abrams  et  al.  v.  United 
States,  decided  by  the  Supreme  Court  of  the  United  States,  November 
10th,  1919,  is  a  most  unfortunate  one. 

Abrams  and  his  fellow  conspirators  were  prosecuted  under  the  Es- 
pionage Act;  in  count  1  for  unlawfully  uttering  etc  "disloyal,  scurrilous 
and  abusive  language  about  the  form  of  government  of  the  United 
States;''  and  in  count  2  language  "intended  to  bring  the  form  of  govern- 
ment of  the  United  States  into  contempt,  scorn,  contumelv.  and  disre- 
pute;" and  in  count  3  language  "intended  to  incite,  provoke,  and  en- 
courage resistance  to  the  United  States  in  said  (the  war  with  Germany) 
war;"  and  in  count  4  with  conspiring  "when  the  United  States  was  at 
war  with  the  Imperial  German  Government,  ♦  ♦  unlawfully  by  utter- 
ances, etc.  to  urge,  incite  and  advocate  curtailment  of  production  of 
things  and  products,  to-wit:  ordnance  and  ammunition,  necessary  and 
essential  to  the  prosecution  of  the  war." 

Abrams  purchased  a  printing  outfit  which  was  concealed  in  a  base- 
ment room  where  the  printing  was  done  at  night.  The  circulars  were 
distributed  secretly  in  New  York  City,  some  of  them  being  thrown  from 
a  window  of  a  building  where  one  of  the  defendants  was  employed. 

There  were  five  defendants  and  the  majority  opinion  states  that 
they  were  intelligent,  had  had  considerable  schooling  and  had  lived  in 
the  United  States  for  terms  varying  from  five  to  ten  years,  but  none 
had  ever  applied  for  naturalization. 

The  majority  opinion  also  states  that  four  of  the  defendants  testi- 
fied frankly  that  they  were  "rebels,"  "revolutionists,"  "anarchists,"  hav- 
ing no  belief  in  government  of  any  form  and  no  interest  whatever  in  the 
government  of  the  United  States.  That  the  fourth  defendant  testified 
that  he  was  a  "socialist"  and  believed  in  a  proper  kind  of  government, 
but  not  in  our  government,  which  he  termed  as  "capitalistic/* 

One  of  these  inflammatory  articles  printed  and  disseminated  by  this 
"gang"  is  headed  "The  Hypocrisy  of  the  United  States  and  her  Allies," 
and  after  the  use  of  most  abusive  language,  ends  with  these  ringing 
paragraphs : 

"The  Russian  Revolution  cries:  Workers  of  the  World! 
Awake!  Rise!  Put  down  your  enemy  and  mine!" 

"Yes,  friends,  there  is  only  one  enemy  of  the  workers 
of  the  world  and  that  is  CAPITALISM." 

"Awake!  Awake,  you  Workers  of  the  World!" 

And  the  circular  is  signed  "Revolutionist." 

Obviously,  as  the  majority  opinion  points  out,  this  is  "clearly  an  ap- 
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peal  to  the  'workers'  of  this  country  to  arise  and  put  down  by  force  the 
government  of  the  United  States,  which  they  characterize  as  their  'hypo- 
critical/ 'cowardly/  and  'capitalistic'  enemy/' 

The  circular  above  referred  to  was  published  in  English.  Another 
circular  was  published  in  Yiddish  and  the  translation  of  the  heading  is 
"Workers— Wake  up/' 

In  this  circular  the  President  is  referred  to  as  "his  Majesty,  Mr. 
Wilson,  and  the  rest  of  the  gang;  dogs  of  all  colors!"  And  therein  the 
following  occurs : 

"Workers,  Russian  emigrants,  you  who  had  the  least 
belief  in  the  honesty  of  our  government,  must  now  throw 
away  all  confidence,  must  spit  in  the  face  of  false,  hypocrit- 
ic,  military  propaganda  which  has  fooled  you  so  relentlessly, 
calling  forth  your  sympathy,  your  help,  to  the  prosecution 
of  the  war/' 

It  was  admitted  on  the  trial  of  the  case  that  the  reference  in  the 
quotation  last  made  was  to  the  Government  of  the  United  States. 

Another  sentence  in  this  circular  is  as  follows: — 

"Workers  in  the  ammunition  factories,  you  are  produc- 
ing bullets,  bayonets,  cannon,  to  murder  not  only  the  Ger- 
mans, but  also  your  dearest,  best,'  who  are  in  Russia  and  are 
fighting  for  freedom/' 

Further  on  in  this  same  circular  we  find  the  following: — 

"Workers,  our  reply  to  the  barbaric  intervention  (re- 
ferring to  the  presence  of  the  AlHed  Armies  on  Russian 
soil)  has  to  be  a  general  strike!  An  open  challenge  only 
will  let  the  government  know  that  not  only  the  Russian 
Worker  fights  for  freedom,  but  also  here  in  America  lives 
the  spirit  of  Revolution." 

And  further  we  find  the  following: — 

"Do  not  let  the  government  scare  you  with  their  wild 
punishment  in  prisons,  hanging,  and  shooting.  We  must 
not  and  will  not  betray  the  splendid  fighters  of  Russia. 
Workers,  up  to  fight" 

(The  italics  are  mine.) 

This  circular  is  signed  "The  Rebels." 

There  were  other  circulars  just  as  inflammatory  and  abusive,  clever- 
ly designed  to  provoke  discontent  in  the  minds  of  the  "workers"  and  to 
kindle  and  fan  into  flame  a  spirit  of  resentment  toward,  and  intolerance 
of,  the  Government  of  the  United  States. 

All  five  of  the  defendants  were  convicted  below,  and  the  case  was 
affirmed  on  appeal  in  an  opinion  by  Mr.  Justice  Clarke,  from  which  (as 
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heretofore  noted)  Mr.  Justice  Holmes  and  Mr.  Justice  Brandeis  dis- 
sented. 

I  presume  dissents  are  necessary  because  human  minds  in  admin- 
istering justice,  as  in  every  other  walk  of  life,  arrive,  and  honestly  so, 
at  different  conclusions ;  but  the  dissenting  opinion  of  Mr.  Justice  Holmes 
in  this  case  is  to  my  mind  unfortunate  and  indeed  deplorable.  It  would 
have  been  far  better  if  the  two  non-concurring  justices  had  merely  an- 
nounced their  dissent;  that  would  have  been  regrettable,  but  when  the 
ground  of  the  dissent  is,  that  the  conviction  of  these  men,  based  upon 
the  preparation  and  dissemination  of  the  circulars  involved,  is  a  violation 
of  that  provision  of  our  Constitution  protecting  freedom  of  speech,  the 
result  approaches  a  positive  menace  to  society  and  this  Government. 

One  of  the  points  made  by  Mr.  Justice  Holmes  and  relied  upon  in 
support  of  his  dissenting  view,  is,  that  under  count  4,  which  it  will  be 
recalled  charged  the  defendants  with  conspiring  when  this  Government 
was  at  war  with  Germany  and  in  uttering,  writings,  urging,  inciting  and 
advocating  the  curtailment  of  production  of  ordnance  and  ammunition, 
necessary  and  essential  to  the  prosecution  of  the  war,  it  was  necessary 
to  make  the  conduct  criminal,  that  there  should  be  proved  an  intent  on 
the  part  of  the  defendants  to  cripple  or  hinder  the  Government  in  the 
prosecution  of  the  war  by  the  effort  to  influence  workers  in  ammunition 
factories  to  curtail  the  production  of  bullets,  bayonets  and  cannon.  And 
in  that  connection  he  indulges  in  this  refinement  of  argument: 

"I  am  aware,  of  course,  that  the  word  'intent'  as  vaguely 
used  in  ordinary  legal  discussion  means  no  more  than  knowl- 
edge at  the  time  of  the  act  that  the  consequences  said  to  be 
intended  will  ensue.  Even  less  than  that  will  satisfy  the 
general  principle  of  civil  and  criminal  liability.  A  man  may 
have  to  pay  damages,  may  be  sent  to  prison,  at  common  law 
might  be  hanged,  if  at  the  time  of  his  act  he  knew  facts 
from  which  common  experience  showed  that  the  consequences 
would  follow,  whether  he  individually  could  foresee  them  or 
not.  But,  when  words  are  used  actually,  a  deed  is  not  done 
with  intent  to  produce  a  consequence  unless  that  consequence 
is  the  aim  of  the  deed.  It  may  be  obvious^  and  obvious  to 
the  actor,  that  the  consequence  wUl  follow,  and  he  may  be 
liable  for  it  even  if  he  regrets  it,  but  he  does  not  do  the  act 
with  intent  to  produce  it  unless  the  aim  to  produce  it  is  the 
proximate  motive  of  the  specific  act,  altho  there  may  be  some 
deeper  motive  behind. 

"It  seems  to  me  that  this  statute  must  be  taken  to  use 
its  words  in  a  strict  and  accurate  sense.  They  would  be 
absurd  in  any  other.  A  patriot  might  think  that  we  were 
wasting  money  on  aeroplanes,  or  making  more  cannon  of 
a  certain  kind  than  we  needed,  and  might  advocate  curtail- 
ment with  success;  yet,  even  if  it  turned  out  that  curtailment 
hindered  and  was  thought  by  other  minds  to  have  been  ob- 
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viously  likely  to  hinder  the  United  States  in  the  prosecu- 
tion of  the  war,  no  one  would  hold  such  conduct  a  crime. 
I  admit  that  my  illustration  does  not  answer  all  that  might 
be  said,  but  it  is  enough  to  show  what  I  think  and  to  let 
me  pass  to  a  more  important  aspect  of  the  case." 

(The  italics  are  mine.) 

I  seriously  object  to  coupUng,  even  by  the  way  of  illustration,  a 
patriot  with  the  defendants  in  this  case,  and  I  am  not  surprised  that  the 
writer  of  the  language  quoted  should  have  had  doubts  of  the  soundness 
of  his  argument,  as  is  evident  from  his  admission  therein. 

I  am  unable  to  conceive  how  a  man  with  the  antecedents,  educa- 
tion, learning,  attainments  and  experience  of  the  learned  author  of  this 
dissenting  opinion  can  refer  to  the  circulars  involved  as  "a  silly  leaflet'' 
and  later  as  "poor  and  puny  anonymities." 

Equally  untenable  in  my  opinion  is  the  argument  of  the  learned 
justice  in  respect  to  the  third  count,  which  it  will  be  recalled  charged  an 
intent  "to  incite,  provoke  and  encourage  resistance  to  the  United  States 
in  said  war." 

His  conception  of  the  statute  is  that: 

"Resistance  to  the  United  States  means  some  act  of  op- 
position, to  some  proceeding  of  the  United  States  in  pursu- 
ance of  the  war.  I  think  the  intent  must  be  the  specific  in- 
tent that  I  have  described,  and  for  the  reasons  that  I  have 
given  I  think  that  no  such  intent  was  proved  or  existed  in 
fact.  I  also  think  that  there  is  no  hint  at  resistance  to  the 
United  States,  as  I  construe  the  phrase." 

(The  italics  are  mine.) 

But  even  more  to  be  regretted  is  the  following  statement  of  the 
learned  Justice: 

"In  this  case  sentences  of  twenty  years'  imprisonment 
have  been  imposed  for  the  pubHshing  of  two  leaflets  that  I 
believe  the  defendants  had  as  much  right  to  publish  as  the 
Government  has  to  publish  the  Constitution  of  the  United 
States  ♦  *  " 

(The  italics  are  mine.) 

The  deliberately  planned  vagaries  of  the  defendants  are  by  the 
learned  Justice  elevated  to  the  dignity  of  a  "creed**  which  he  states  he 
beUeves  to  be  the  result  of  ignorance  and  immaturity. 

When  it  is  remembered  that  the  conspiracy  charged  was  hatched 
and  carried  into  full  fruition  with  the  utmost  cunning  and  acumen,  care- 
fully guarding  at  every  point  the  danger  of  discovery,  it  becomes  im- 
possible for  me,  at  least,  to  agree  that  these  men  were  ignorant  or  that 
their  vagaries  or  beliefs  were  the  result  of  immaturity. 
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I  cannot  close  without  quoting  from  the  concluding  paragraph  of 
this  remarkable  dissenting  opinion. 

"Persecution  for  the  expression  of  opinions  seems  to 
me  perfectly  logical.  If  you  have  no  doubt  of  your  premises 
or  your  power  and  want  a  certain  result  with  all  your  heart 
you  naturally  express  your  wishes  in  law  and  sweep  away 
all  opposition.  To  allow  opposition  by  speech  seems  to  in- 
dicate that  you  think  the  speech  impotent,  as  when  a  man 
says  that  he  has  squared  the  circle,  or  that  you  do  not  care 
whole-heartedly  for  the  result,  or  that  you  doubt  either  your 
power  or  your  premises.  But  when  men  have  realized  that 
time  has  upset  many  fighting  faiths,  they  may  come  to  be- 
lieve even  more  than  they  believe  the  very  foundations  of 
their  own  conduct  that  the  ultimate  good  desired  is  better 
reached  by  free  trade  in  ideas, — ^that  the  best  test  of  truth 
is  the  power  of  the  thought  to  get  itself  accepted  in  the  com- 
petition of  the  market;  and  that  truth  is  the  only  ground 
upon  which  their  wishes  safely  can  be  carried  out.  That, 
at  any  rate,  is  the  theory  of  our  Constitution.  It  is  an  ex- 
periment, as  all  life  is  an  experiment.  Every  year,  if  not 
every  day,  we  have  to  wager  our  salvation  upon  some  proph- 
ecy based  upon  imperfect  knowledge.  While  that  experi- 
ment is  part  of  our  system  I  think  that  we  should  be  etern- 
ally vigilant  against  attempts  to  check  the  expression  of 
opinions  that  we  loathe  and  believe  to  be  fraught  with  death, 
unless  they  so  imminently  threaten  immediate  interference 
with  the  lawful  and  pressing  purposes  of  the  law  that  an  im- 
mediate check  is  required  to  save  the  country." 

I  confess  great  difficulty,  in  fact  inability,  to  comprehend  exactly 
what  is  meant  by  the  language  just  quoted,  but  I  assume  that  thereby  is 
meant  that  "rebels"  and  "revolutionists,"  as  these  defendants  admitted 
themselves  to  be,  can  advertise  themselves  as  such,  can  speak  and  write 
anything  which  their  fertile  brains  can  conjure  up,  no  matter  how  abus- 
ive of,  and  derogatory  to  this  Government  it  may  be,  and  yet  they  can- 
not be  punished  under  the  Espionage  Act  until  they  lay  their  hands  ac- 
tually upon  the  throat  of  the  Government  itself. 

If  that  is  a  correct  interpretation  of  the  existing  law,  it  is  high  time 
that  a  law  be  written  which  will  prevent  the  perpetration  of  such  out- 
rages. 

The  conception  of  the  defendants'  acts  and  motives,  as  expressed 
by  the  majority  opinion,  is  in  my  judgement  not  only  more  logical  and 
reasonable,  but  is  the  only  conclusion  which  can  legitimately  and  prop- 
erly flow  from  the  facts. 

I  quote  but  one  sentence,  altho  the  whole  opinion  should  and  could 
be  read  with  great  profit. 

"These  excerpts  (taken  from  the  circulars  involved) 
sufficiently  show  that  while  the  immediate  occasion  for  this 
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particular  outbreak  of  lawlessness  on  the  part  of  the  de- 
fendant alien  anarchists  may  have  been  resentment  caused 
by  our  government  sending  troops  into  Russia  as  a  strategic 
operation  against  the  Germans  on  the  eastern  battle  front, 
yet  the  plain  purpose  of  their  propoganda  was  to  excite,  at 
the  supreme  crisis  of  the  war,  disaffection,  sedition,  riots, 
and,  as  they  hoped,  revolution,  in  this  country,  for  the  pur- 
pose of  embarrassing  and  if  possible  defeating  the  military 
plans  of  the  government  in  Europe."* 

In  West  Publishing  Company's  docket  for  February,  March,  1920, 
the  opinions  in  this  case  are  printed  with  a  head  note  to  the  effect  that 
the  radical  and  revolutionary  forces  (which  are  unfortunately  actively 
at  work  in  this  country  and  as  we  all  know  ready  to  grasp  at  anything 
and  every  thing  lending  color  to  their  efforts)  are  making  use  of  this 
dissenting  opinion  as  a  justification  for  their  propaganda. 

Of  course,  the  "Rebels"  and  "Revolutionists"  will  be  quick  to  seize 
upon  this  dissenting  opinion  and  every  phrase  therein,  and  send  it  out 
as  propaganda  to  their  fellows,  thus  destroying  in  large  measure  the 
beneficient  result  of  the  conviction  of  these  defendants  and  the  other- 
wise salutary  effect  of  the  affirmance  of  that  conviction  by  a  majority  of 
this  great  court.* 

Kansas  City,  Missouri.  C.  W.  German 


1.  Mr.  Zechariah  Chafee,  Jr.,  states  in  33  Harvard  Law  Review 
758-759,  that  the  "excerpts"  had  reference  not  to  the  articles  which  were 
the  foundation  of  the  prosecution  but  to  two  manuscripts  taken  from 
the  person  of  Lipman  and  from  a  closet  in  Abrams'  rooms.  Lipman 
and  Abrams  were  two  of  the  defendants. — Ed. 

2.  Abrams  v.  United  States  is  reported  in  250  U.  S.  616,  40  Sup. 
Ct.  Rep.  17.  The  decision  has  been  the  subject  of  conmient  in  33  Har- 
vard Law  Review  442,  33  id  747,  29  Yale  Law  Journal  337,  6  Journal 
American  Bar  Association  28,  and  in  an  article  by  Dean  Wigmorc  which 
appeared  early  this  year  in  the  Illinois  Law  Review.  The  general  sub- 
ject was  ably  discussed  by  Honorable  A.  J.  Beveridge  in  an  address  be- 
fore the  American  Bar  Association  in  St.  Louis,  August,  1920. — £d. 

PARTNERSHIP  TENURE— According  to  our  conception  of  the 
law,  it  is  immaterial  whether  the  grantees  in  the  deed  from  Finch  to  Jos- 
eph A.  Smith  et  al.,  dated  March  13,  1873,  be  considered  as  tenants  in 
common  or  co-partners. — Mozley,  C,  in  Allison  v.  Cemetery  Caretaking 
Co.,  223  S.  W.  1.  c.  43.  One  might  think  that  the  Commissioner  had  the 
view  that  there  is  such  a  thing  as  a  distinct  partnership  tenure.  Profes- 
sor Mechem  has  advocated  such  a  view,  but  most  prefer  to  say  that  part- 
ners hold  real  estate  as  tenants  in  conmion.  Bates  on  Partnership, 
Sec  280. 


NOTES: 
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REPORT  OF  COMMITTEE  ON  LEGAL  EDUCATION  AND  AD- 


To  the  Missouri  Bar  Association: 

At  each  session  of  the  Bar  Association  since  1916  the  committee  on 
Legal  Education  and  Admission  to  the  Bar  has  in  its  reports  hearkened 
back  to,  approved  and  reiterated,  a  most  exhaustive,  elaborate  and  care- 
ful report  made  by  Judge  Goode  as  chairman  of  the  committee  in  1916. 
A  careful  study  of  the  report  of  1916,  and  its  various  reiterations  since 
that  date,  has  convinced  your  present  conmiittee  that  the  report  of  1916 
could  hardly  be  improved,  and  that  the  work  of  this  conmiittee  might  be 
concluded  by  simply  reconmiending  to  the  Association  that  the  1916  re- 
port be  adopted  again.  However,  we  deem  it  advisable  to  point  out  the 
prominent  features  of  the  report  of  1916  and  to  call  briefly  to  attention 
the  several  prominent  recommendations  it  contained.  These  briefly 
summarized  are  as  follows: 

1.  That  a  general  education  equivalent  to  the  completion  of  a  four 
year  course  in  a  standard  first  class  high  school  should  be  required. 

2.  That  at  least  three  years  of  professional  education,  obtained, 
either  by  attendance  in  a  law  school,  or  by  studying  in  a  law  office,  should 
also  be  required. 

The  report  referred  to  further  recommends  that  Conunon  Law 
Pleading  be  dropped  from  the  list  of  examination  subjects,  and  that  the 
required  fee  of  applicants  for  examination  be  increased  from  ten  to 
twenty  dollars. 

We  are  agreed  that  the  present  requirement  as  to  general  education 
is  ridiculously  insufficient.  Under  Section  940  Revised  Statutes  for  1909, 
an  applicant  for  license  to  practice  law  is  required  only  to  complete  the 
course  in  a  grade  school,  or  to  have  acquired  education  equivalent  there- 
to. This  means  an  applicant  for  admission  to  the  Bar  need  only  have 
the  same  general  education  that  is  now  generally  and  ordinarily  obtam- 
ed  by  the  average  child  at  fourteen  years  of  age.  This  is  a  condition 
which  should  not  be  longer  tolerated.  If  reason  ever  existed  for  such 
loose  requirements,  it  certainly  no  longer  exists.  It  is  inconceivable 
that  any  person  desiring  to  practice  law  cannot  readily  obtain  the  high 
school  education.  Standard  first  class  high  schools  are  to  be  found  in 
practically  every  community  in  the  state,  often  two  or  three  in  a  single 
county.  We  recommend  therefore  that  Section  940  be  so  amended  as  to 
provide  that  all  applicants  for  admission  to  the  Bar  shall  prove  that  they 
have  acquired  general  education  equivalent  to  that  obtained  by  the  com- 
pletion of  a  four  year  standard  first  class  high  school  course. 

Your  committee  fully  concurs  in  that  part  of  the  report  of  1916 
which  recommends  additional  requirements  in  the  matter  of  professional 
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education.  At  present  there  is  no  required  time  fixed  for  protessional 
study.  If  one  is  able  to  do  so,  he  may  vdthin  three  to  six  months  read 
law  and  be  admitted  to  the  Missouri  Bar.  This  is  an  intolerable  con- 
dition. It  opens  the  way,  and  places  a  premium  on  mere  stuffing  for 
an  examination,  the  primary  purpose  being  merely  to  enable  the  appli- 
cant to  pass  the  Bar  examination,  and  absent  the  purpose  of  fitting  him- 
self for  professional  life.  The  people  of  the  state  are  interested  in 
a  competent  professional  class  and  this  can  not  be  had  so  long  as  the 
way  to  the  Bar  is  as  easy  as  it  now  is.  There  is  no  demand  or  need  in 
Missouri  for  more  lawyers  but  a  demand  and  need  for  better  trained 
lawyers,  and  the  state,  in  the  interest  of  the  whole  people,  should  enact 
such  laws  as  will  produce  a  competent  class  of  lawyers  rather  than 
such  laws  as  will  permit  anyone,  who  has  the  desire,  to  practice  before 
the  courts.  A  situation  should  be  created  that  when  one  is  admitted  to 
practice  law  there  will  be  reasonable  assurance  that  he  is  fairly  compe- 
tent to  transact  the  business  which  may  come  to  his  office.  Your  com- 
mittee is  therefore  of  the  opinion  that  the  legislature  should  by  statute 
require  that  applicants  for  license  to  practice  law  should  furnish  proof 
that  they  have  had  at  least  three  years  of  professional  education,  obtained, 
either  in  a  law  school  or  in  studying  in  the  office  of  a  lawyer.  It  is  our 
further  opinion  that  the  law  school  or  the  lawyer  to  which  the  student 
turns  for  his  professional  education  should  be  approved  by  the  Supreme 
Court  of  the  State. 

In  this  connection  we  are  reminded  that  in  most  of  the  states  of 
the  union  a  period  of  study  in  a  law  school  or  in  a  law  office  is  re- 
quired of  an  applicant  for  admission  to  practice  law.  In  twenty-four 
states,  the  District  of  Coliunbia,  Hawaii,  and  the  Philippine  Islands  a 
period  of  three  years  of  study  in  a  law  school  or  in  an  office  is  required. 
In  nine  states  and  in  Porto  Rico  two  years  of  study  is  required.  This 
was  the  situation  in  1916,  and  while  your  committee  has  not  examined 
the  statutes  of  the  various  states  to  discover  what  changes,  if  any,  have 
been  made  in  the  past  four  years,  yet  it  knows  of  no  state  lowering  its 
requirements,  and  it  is  highly  probable  that  some  states  have  raised 
their  requirements.  It  will  appear  that  Missouri  is  lagging  behind  in  its 
regulation  of  the  practice  of  law. 

Your  committee  therefore,  while  calling  particular  attention  to  cer- 
tain rcconmiendations  of  the  1916  report,  desires  to  reconmiend  that  the 
Bar  Association  again  go  on  record  as  approving  said  last  named  re- 
port and  its  several  reconmiendations. 

While  this  association  has  repeatedly  approved  the  recommendations 
of  the  1916  report,  nothing  has  ever  been  done  to  secure  the  needed  legis- 
lation. The  association  has  apparently  been  satisfied  ynth  mere  approval, 
and  has  taken  no  active  steps  toward  securing  what  it  has  declared  to 
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be  a  needed  reformation.  Your  present  committee,  in  the  hope  that  de- 
finite results  may  be  obtained,  has  prepared  a  bill,  hereto  annexed  and 
made  a  part  of  this  report,  embodying  the  recommendations  herein  made, 
the  same  to  be  submitted  to  the  Legislature  for  passage,  provided  it 
meets  with  the  approval  of  the  association. 

Respectfully  submitted — E.  L.  Alford,  Chairman,  O.  M.  Barnett, 
John  T.  Sturgiss,  Eugene  McQuiu*en,  James  A.  Parks. 


AN  ACT  TO  REPEAL  SECTION  940,  REVISED  STATUTES  OP 
MISSOURI,  1909,  RELATING  TO  QUALIPICATIONS  OP  AP- 
PLICANTS POR  ADMISSION  AND  LICENSE  TO  PRACTICE  AS 
ATTORNEYS  AT  LAW,  AND  TO  ENACT  A  NEW 
SECTION  IN  LIEU  THEREOP. 

Be  it  enacted  by  the  General  Assembly  of  the  State  of  Missouri  as 
follows : 

Section  1.  That  Section  940  of  the  Revised  Statutes  of  Missouri, 
1909,  relating  to  qualifications  of  applicants  for  admission  and  license  to 
practice  as  attorneys  at  law,  be  and  the  same  is  hereby  repealed  and  a  new 
section  enacted  in  Ueu  thereof  to  be  known  as  Section  940,  and  to  read 
as  follows: 

Section  940: — Every  applicant  for  such  admission  and  license  must 
be  at  least  twenty-one  years  of  age,  of  good  moral  character  and  a  resi- 
dent of  this  state.  Every  such  apphcant,  in  addition  to  furnishing  proof 
of  his  compliance  with  the  above  qualifications,  must  also  have  actually 
and  in  good  faith  acquired  a  general  education  substantially  equivalent 
to  that  obtained  by  the  completion  of  a  standard  first  class  high  school 
course  of  study,  and  shall  possess  fair  knowledge  of  history,  hterature 
and  civil  government.  Every  such  applicant  shall  have  completed  a  course 
of  professional  study  of  law  in  a  law  school,  such  course  of  study  to  con- 
sist of  at  least  three  years  of  not  less  than  thirty  weeks  each  year,  with  at 
least  ten  hours  of  class  room  work  in  each  week,  such  law  school  to  be 
approved  by  the  Supreme  Court  of  the  State.  Provided  that  in  lieu  oi 
such  course  of  study  in  an  approved  law  school  the  applicant  may  fur- 
nish satisfactory  evidence  that  he  has  actually  and  in  good  faith  studied 
law  in  the  office  and  under  the  instruction  of  a  practicing  lawyer  for  at 
least  three  years  of  ten  months  each,  and  that  he  has  devoted  substan- 
tially all  of  such  time  to  the  study  of  the  subjects  upon  which  he  shall 
be  examined,  as  provided  in  section  944.  In  all  cases  the  lawyer  with 
whom  the  applicant  purposes  to  study  law  shall  first  be  approved  by  the 
Supreme  Court,  as  such  instructor,  and  upon  such  conditions  and  under 
such  regulations  as  such  Court  shall  prescribe. 
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TENTATIVE  PROGRAM  FOR 
MISSOURI  BAR  ASSOCIATION,  1920. 
STATLER  HOTEL,  ST.  LOUIS. 

Friday,  December  3rd. 
Morning  Session. 

Address  of  welcome   ~          (some  St.  Louis  man) 

Response   (man  to  be  selected) 

President's  address. 


Luncheon. 


Afternoon  Session. 

Address    (Hon.  Bainbridge  Colby  has  been  invited) 

No  reply  yet 
Address  "The  Constitution  and  the  Courts" 

Judge  John  Turner  White,  Supreme  Court  Commissioner. 
Reports  of  committees,  discussion  and  miscellaneous  business. 


Evening  Session. 

Smoker  by  St  Louis  Bar  Association    (speakers  not  yet  chosen) 


Saturday,  December  4th. 
Morning  Session. 

Address  Judge  Harry  Olson,  Chief  Justice  of  the 

Municipal  C^urt  of  Chicago. 

Nomination  of  officers. 
Committee  reports. 


Afternoon  Session. 

Memorials. 

Miscellaneous  business. 


Evening  Session. 

Annual  Banquet 

Principal  speaker  xHon.  Fred  Dumont  Smith,  Hutchinson,  Kansas. 


(The  above  was  based  on  information  at  hand  October  20. — Ed.) 
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Larceny  of  Referendum  Petitions 


In  the  Green  County  Criminal  Court  was  heard  and  deter- 
mined State  of  Missouri  v.  Richard  McCulloch.^  The  indictment 
was  in  three  counts  and  omitting  formal  phraseology  was  in  the 
following  language 

"Richard  McCulloch  and  Bruce  Cameron,*  on  the  fifteenth 
day  of  June,  one  thousand  nine  hundred  and  eighteen,  at  the 
city  of  St.  Louis,  aforesaid,  into  a  certain  building  of  Daniel  K. 
Catlin,  Theron  E.  Catlin,  Irene  C.  Allen  and  Julius  Pitzman,  there 
situate  and  being,  which  said  building  was  then  and  there  occu- 
pied and  used  for  offices,  feloniously  and  burglariously,  forcibly 
did  break  and  enter,  with  the  felonious  intent  then  and  there  and 
thereby  feloniously  and  burglariously  to  steal,  take  and  carry 
away  certain  goods,  wares,  merchandise,  other  valuable  things 
and  personal  property  in  the  aforesaid  building  then  and  there 
kept  and  deposited ;  and  in  said  building  three  hundred  and  sixty- 
nine  (369)  paper  pamphlets,  each  of  which  pamphlets  contained 
eight  (8)  leaves,  and  upon  the  first  leaf  of  each  of  which  said 
pamphlets  was  printed  as  a  title  thereof  the  following  words,  to 
wit: 

"  'Petition  for  Referendum  on  United  Railways  Compro- 
mise Bill,'  of  the  goods,  wares,  merchandise,  other  valuable 
things  and  personal  property  of  one  Edward  H.  Heilman,  of  the 
value  of  twenty-two  dollars  and  eighty-seven  ($22.87)  cents,  in 
the  aforesaid  building  then  and  there  being  found,  then  and 
there  feloniously  and  burglariously  did  steal,  take  and  carry 
away,  with  the  felonious  intent  then  and  there  to  permanently 
deprive  the  owner  of  the  use  thereof,  and  to  convert  the  same 
to  their  own  use,  against  the  peace  and  dignity  of  the  State. 

1.  The  author  has  been  furnished  the  briefs  prepared  in  the  cause 
by  both  plainti£F  and  defendant.  Acknowledgment  is  here  made  to  Hon- 
orable Lawrence  McDaniel  and  Honorable  Elliott  W.  Mai  or  for  their 
kindness. 

2.  Brief  for  plaintiff,  pp.  2-5. 

3.  Bruce  Cameron  was  apparently  granted  a  severance. 
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"And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  Richard  McCulloch  and  Bruce  Cameron, 
on  the  fifteenth  day  of  June,  one  thousand  nine  hundred  and 
eighteen,  at  the  City  of  St.  Louis,  aforesaid,  into  a  certain  build- 
ing of  Daniel  K.  Catlin,  Theron  E.  Catlin,  Irene  C.  Allen  and 
Julius  Pitzman,  there  situate  and  being,  which  said  building  was 
then  and  there  occupied  and  used  for  offices,  and  which  said 
building  was  then  and  there  tenanted  by  and  in  the  possession 
of  one  Edward  H.  Heilman,  feloniously  and  burglariously,  forc- 
ibly did  break  and  enter,  with  the  felonious  intent  then  and 
there  and  thereby  feloniously  and  burglariously  to  steal,  take  and 
carry  away  certain  goods,  wares,  merchandise,  other  valuable 
things  and  personal  property  in  the  aforesaid  building  then  and 
there  kept  and  deposited ;  and  in  said  building  three  hundred  and 
sixty-nine  (369)  paper  pamphlets,  each  of  which  pamphlets  con- 
tained eight  (8)  leaves,  and  upon  the  first  leaf  of  each  of  which 
said  pamphlets  was  printed  as  a  title  thereof  the  following  words 
to  wit: 

"  'Petition  for  Referendum  on  United  Railways  Compro- 
mise Bill,'  of  the  goods,  wares,  merchandise,  other  valuable 
things  and  personal  property  of  the  said  Edward  H.  Heilman, 
of  the  value  of  twenty-two  dollars  and  eighty-seven  ($22.87) 
cents,  in  the  aforesaid  building  then  and  there  being  found,  then 
and  there  feloniously  and  burglariously  did  steal,  take  and  carry 
away,  with  the  felonious  intent  then  and  there  to  permanently 
deprive  the  owner  of  the  use  thereof,  and  to  convert  the  same  to 
their  own  use ;  against  the  peace  and  dignity  of  the  State. 

"And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  Richard  McCulloch  and  Bruce  Cameron, 
on  the  fifteenth  day  of  June,  one  thousand  nine  hundred  and 
eighteen,  at  the  City  of  St.  Louis,  aforesaid,  into  a  certain 
building  of  Edward  H.  Heilman,  there  situate  and  being,  which 
said  building  was  then  and  there  occupied  and  used  for  offices, 
feloniously  and  burglariously,  forcibly  did  break  and  enter,  with 
the  felonious  intent  then  and  there  and  thereby  feloniously  and 
burglariously  to  steal,  take  and  carry  away  certain  goods,  wares. 
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merchandise,  and  other  valuable  things  and  personal  property  in 
the  aforesaid  building,  then  and  there  kept  and  deposited,  and  in 
said  building  three  hundred  and  sixty-nine  (369)  paper  pamph- 
lets, each  of  which  pamphlets  contained  eight  leaves  (8),  and 
upon  the  first  leaf  of  each  of  which  said  pamphlets  was  printed 
as  a  title  thereof  the  following  words,  to  wit: 

"  'Petition  for  Referendum  on  United  Railways  Compro- 
mise Bill,'  of  the  goods,  wares,  merchandise,  other  valuable 
things  and  personal  property  of  the  said  Edward  H.  Heilman,  of 
the  value  of  twenty-two  dollars  and  eighty-seven  ($22.87)  cents, 
in  the  aforesaid  building  then  and  there  being  found,  then  and 
there  feloniously  and  burglariously  did  steal,  take  and  carry  away, 
with  the  felonious  intent  then  and  there  to  permanently  deprive 
the  owner  of  the  use  thereof,  and  to  convert  the  same  to  their 
own  use,  against  the  peace  and  dignity  of  the  State. 


It  will  be  observed  that  the  indictment  charged  both  burglary 
in  the  second  degree  and  larceny.*  A  demurrer  to  the  indict- 
ment was  overruled  but  after  the  plaintiff  had  presented  its 
testimony  a  so-called  demurrer  to  the  evidence  was  sustained. 
Presumably  a  verdict  of  acquittal  was  directed  for  defendant.' 
It  will  be  assumed  that  the  testimony  established  (for  the  pur- 
pose of  a  directed  verdict)  the  fact  that  referendum  petitions 
as  specified  in  the  indictment  were  stolen  and  that  there  was  also 
written  on  the  petitions  the  ward,  precinct,  name  and  residence 
of  each  signer  and  that  an  affidavit  and  acknowledgment  was  at- 
tached to  each  petition.®    It  followed,  therefore,  that  the  basic 


4.  R.  S.  Mo.,  1909,  Sec.  4520,  4528. 

5.  See  note  by  R.  E.  Murray,  p.  25. 

6.  Hon.  Elliott  W.  Major,  counsel  for  defendant,  wrote  the  author 
as  follows:  "On  the  trial  the  evidence  upon  the  part  of  the  state  was 
that  nothing  was  taken  except  duly  signed  and  acknowledged  referen- 
dum petitions.  These  referendum  petitions  had  printed  thereon  the  or- 
dinance being  referred,  the  ward,  precinct,  name  and  residence  of  each 
signer  and  an  acknowledgment  and  affidavit  attached  to  each  petition 
making  same  complete  in  every  respect." 


Lawrence  McDaniel, 


Circuit  Attorney. 
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question  involved  was  whether  the  referendum  petitions  under 
the  evidence  were  subject  matter  of  larceny.  Judge  Orin  Pat- 
terson decided  the  question  in  the  negative  and  gave  the  follow- 
ing opinion.^ 

"JUDGE  PATTERSON:  Well,  gentlemen,  the  Court  has 
decided  to  put  its  conclusions  about  this  demurrer  in  writing. 

"It  would  take  a  rather  extended  <^inion  to  adequately  dis- 
cuss the  decisions  at  law  that  are  involved  in  the  demurrer  to 
the  evidence.  In  this  written  statement  that  the  court  has  pre- 
pared of  its  conclusions  there  is  no  attempt  to  adequately  discuss 
the  law  applicable  to  the  case.  It,  as  you  will  find  when  I  read 
it  to  you,  represents  merely  the  conclusions  of  the  court  about 
the  law  that  is  applicable  to  this  case.    It  is  as  follows: 

"One  of  the  essential  elements  of  the  charge  of  burglary 
in  this  case  is  an  intent  to  steal.  The  things  that  were  taken 
were  referendum  petitions.  There  is  a  statute  that  makes  a  bill 
introduced  in  either  branch  of  the  Legislature  the  subject  of  lar- 
ceny. There  is  no  statute  that  makes  a  referendum  petition  the 
subject  of  larceny. 

"Whether  the  wrongful  taking  of  referendum  petitions  is 
evidence  of  an  intent  to  steal  or  constitutes  larceny  depends  on 
whether  or  not  referendum  petitions  are  personal  property.  The 
referendum  petitions,  when  taken,  were  in  the  custody  of  Mr. 
Proske,  one  of  the  five  committeemen.  They  were  to  be  filed 
with  the  Election  Commissioners  of  St.  Louis  the  following  day. 
They  were  signed  by  more  than  10,000  voters  of  St.  Louis.  They 
contained  an  application  to  the  Board  of  Aldermen  of  the  city 
of  St.  Louis  to  repeal  an  ordinance  known  as  the  United  Rail- 
ways Compromise  bill,  or  to  refer  that  ordinance  to  the  voters  of 
St.  Louis  for  their  rejection  or  approval. 

"The  purpose  of  the  referendum  petitions  was  a  purely  pub- 
lic purpose  of  a  legislative  nature. 

7.  The  copy  of  the  opinion  was  furnished  by  Circuit  Attorney  Mc- 
Daniel,  counsel  for  plaintiff.  It  agrees  with  the  report  of  the  decision  in 
the  St.  Louis  Post-Dispatch  for  September  8,  1920,  except  that  the 
newspaper  report  omits  the  first  two  and  unimportant,  paragraphs. 
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"The  committeemen  for  the  petitioners,  the  circulators  and 
the  signers  of  petitions  were  acting  in  a  legislative  capacity  to 
accomplish  that  purpose.  When  the  referendum  petitions  were 
taken,  they  were  operative  for  that  purpose  alone.  When  the 
things  taken  became  petitions  they  ceased  to  be  pamphlets  or 
blank  referendum  petitions  dedicated  to  the  use  of  accomplish- 
ing the  repeal  of  a  law. 

"They  were  therefore  written  instruments  because  they 
represented  an  operative  obligation.  Under  the  common  law 
written  instruments  were  not  the  subjects  of  larceny.  Under 
section  4927  of  our  statutes  only  such  written  instruments  as 
affect  pectmiary  obligations  or  such  written  instnmients  as  affect 
title  to  property  are  personal  property  and,  as  such  property,  the 
subject  of  larceny.  Referendum  petitions  operative  only  for  a 
public  ptu-pose  of  a  legislative  nature  are  not  within  this  statute. 
An)rthing  to  be  property  must  be  something  of  some  appreciable 
pecuniary  value. 

"Property  is  something  that  is  the  subject  of  ownership 
about  which  the  owner  can  do  practically  as  he  pleases — ^bum  it 
or  otherwise  destroy  it  if  he  wants  to. 

"It  is  something  that  the  owner  can  sell  or  trade.  Generally 
it  is  something  that  the  owner  can  devise,  or  that  goes  to  his 
heirs  at  his  death.  Referendum  petitions  lack  all  of  these  at- 
tributes of  personal  property.  The  idea  oi  ownership  of  refer- 
endum petitions  would  be  inconsistent  with  their  legislative  pur- 
pose. They  are  therefore  public  documents  because  devoted 
solely  to  a  public  purpose  and  are  not  the  subject  of  larceny.  For 
the  above  reasons  the  demurrer  is  sustained." 


This  statement  appears  in  the  opinion,  supra:  "Under  the 
common  law  written  instruments  were  not  the  subjects  of  lar- 
ceny." No  doubt  the  court's  conviction  was  the  result  of  the 
brief  furnished  by  defendant's  counsel.  At  least  that  point  of 
view  was  urged  again  and  again  in  the  brief  for  defendant.® 

8.   Brief  for  defendant,  p.  72,  concludes  as  follows:  "When  the  state 
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It  is  believed  that  the  authorities  in  England'  relating  to  the 
subject  matter  of  larceny  justify  no  statement  that  includes 
within  the  term  "written  instruments"  more  than  (1)  written  in- 
struments concerning  lands  in  such  a  manner  as  to  be  said  to  "sav- 
our" thereof  and  (2)  choses  in  action.® 

A  review  of  the  authorities  in  England  becomes  necessary. 
The  following  may  not  be  complete  but  every  English  decision 
with  any  real  bearing  on  the  question  that  has  come  to  the  at- 
tention of  the  writer  is  included. 

Coke  published  his  Institutes*^  in  1628  and  uttered  the  fol- 
lowing: "It  is  said  (?)  though  they  be  personal  goods,  yet  if 
they  savour  anything  of  the  realty,  no  larceny  can  be  committed 
of  them."  Among  the  illustrations  of  his  doctrine  he  gave,  un- 
fortunately, this  example :  "So  it  is  of  a  box  or  chest  with  Chart- 
ers, no  larceny  can  be  committed  of  them,  because  the  Charters 
concern  the  realty,  and  the  box  or  chest  though  it  be  of  great 
value,  yet  shall  it  be  of  the  same  nature  the  Charters  be :  of  and 
omne  majus  dignum  trahit  ad  fe  minus ''^^ 

He  seems  not  to  have  dealt  with  the  question  of  choses  in 

says  it  is  a  charge  for  stealing  paper  only,  the  answer  comes,  that  the 
state  in  describing  the  things  stolen,  has  described  written  instruments 
and  documents,  which  have  absorbed  the  paper,  and  in  their  higher  char- 
acter, as  such  written  instruments,  are  not  the  subject  of  larceny  at 
common  law  or  under  the  statutes.  The  paper  cannot  be  separated  from 
the  writing  and  the  state  is  foreclosed." 

9.  It  might  be  pointed  out  that  most  instruments  "savouring"  of  land 
are  also  choses  in  action. 

10.  Coke's  Third  &  Fourth  Institute  p.  109.  Mr.  Justice  Stephen  in 
his  excellent  "History  of  the  Criminal  Law  of  England"  gives  a  sum- 
mary of  the  treatment  of  larceny  by  the  earlier  writers — Glanville.  Brac- 
ton,  Britton,  Mirror — and  it  seems  safe  to  say  that  the  problems  here 
considered  had  not  then  arisen.   Vol.  Ill,  pp.  129-136. 

11.  "During  the  reign  of  Edward  IV.  many  points  connected  with 
the  law  of  larceny  were  raised  and  discussed. 

"One  of  the  most  curious  occurred  in  1471.  It  is  referred  to  by 
Coke  as  10  Edw.  4,  14,  but  is  described  in  the  Year-book  as  49  Hen.  6, 
p.  14,  No.  9. 

"William  Wody  was  indicted  for  stealing  six  boxes  with  charters  and 
muniments  relating  to  real  property.  After  much  debate  this  was  held, 
before  all  the  justices  in  the  Exchequer  Chamber,  not  to  be  felony.  The 
reasons  seem  to  have  been,  partly  because  the  deeds  were  not  chattels 
but  were  of  the  nature  of  real  property,  and  partly  because  they  had  no 
definite  assignable  value.   As  to  the  boxes,  it  was  argued,  and  the  court 
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action  until  he  delivered  the  opinion  in  Calye's  case."  There,  by 
the  sheerest  dictum  it  was  stated  that  felony  could  not  be  com- 
mitted of  "charters,  evidences,  obligations,  deeds,  specialties,  etc/' 
Aside  from  the  inference  that  might  be  drawn  from  the  doctrine 
as  to  charters  concerning  realty  this  seems  to  have  been  the  first 
appearance  in  English  law  of  the  doctrine  that  a  chose  in  action 
was  not  the  subject  of  larceny.*^ 

In  1678  Hale  published  his  Pleas  of  the  Crown.**  He  stated 
the  law  as  follows :  "Therefore  of  chattels  real  no  felony  can  be 
committed,  and  therefore  the  taking  away  of  a  ward  cannot  be 
felony,  nor  of  a  box  or  chest  of  charters,  that  concern  land."  In 
a  note  it  is  added:"  "Nor  can  felony  be  committed  of  bonds, 
notes,  or  other  writings  that  are  securities  for  a  debt,  because  they 

seems  to  have  adopted  the  argument,  that  the  boxes  were  of  the  same 
nature  as  the  deeds  contained  in  them.  This  appears  to  me  to  be  one  of 
the  most  pedantic  and  unmeaning  decisions  in  the  whole  law."  Stephen, 
History  of  the  Criminal  Law  of  England,  Vol.  Ill,  pp.  138-139. 

12.  (1584)  8  Coke  63. 

13.  "The  Year-books  do  not  refer  to  choses  in  action  other  than 
deeds.  There  is  no  decision  that  a  bond,  for  instance,  which  did  not 
affect  land  was  incapable  of  being  stolen.  Coke,  however,  who  accepted 
any  sort  of  principle  laid  down  in  the  Year-books  as  if  it  was  a  law  of 
nature,  accepted  this  principle  and  applied  it  to  all  choses  in  action  what- 
ever. In  Calye's  case  he  gives  an  elaborate  commentary  on  the  writ  in 
the  Register  which  defines  the  liability  of  innkeepers  for  the  goods  of 
their  guests.  Some  of  its  words,  he  says,  'extend  to  all  moveable  goods, 
although  of  them  felony  cannot  be  committed,  as  of  charters,  evidences, 
obligations,  deeds,  specialties  etc'  The  only  authorities  quoted  for  this 
incidental  statement  are  the  case  in  the  Year-book  10  Edw.  4,  14, 
which  has  been  already  noticed,  and  which  says  nothing  of  any  docu- 
ments except  title-deeds  to  land;  FitzHerbert,  Indictments,  19;  and 
Broke,  Corone,  155  (it  should  be  154)  ;  both  of  which  are  mere  abridg- 
ments of  the  case  in  the  Year-books.  Hence  the  doctrine  that  a  chose 
in  action  cannot  be  stolen,  which  has  for  its  consequence  the  absurd  con- 
clusion that  a  bank  note  cannot  be  stolen,  rests  upon  no  foundation  ex- 
cept a  wholly  unauthorized  extension  made  by  Coke,  in  treating  of  a 
different  subject,  of  a  case  in  the  Year-books,  which  was  itself  ap- 
parently an  invention  of  the  judges  in  the  fifteenth  century,  resting,  more- 
over, upon  a  principle  which  does  not  apply  to  documents  not  relating  to 
lands.  In  the  present  day  it  would  be  too  late  to  dispute  this  doctrine, 
as  it  has  been  implicitly  recognized  by  a  great  deal  of  legislation  found- 
ed upon  it."  Stephen,  History  of  the  Criminal  Law  of  England,  Vol.  III. 
p.  144. 

14.  "Coke  and  Hale  repeat  the  earlier  authorities  but  add  little  to 
them."  Stephen,  History  of  the  Criminal  Law  of  England,  Vol.  Ill,  p.  141. 

15.  Hale's  Pleas  of  the  Crown,  Vol.  I,  p.  510. 
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derive  their  value  from  choses  en  action,  which  cannot  be  stoJ' 
en."" 

In  )716  Hawkins  published  his  Treatise  of  the  Pleas  of  the 
Crown^^  and  addressing  himself  as  to  "what  are  such  goods,  the 
stealing  whereof  may  amount  to  felony"  he  stated  (1)  "They 
ought  to  be  no  way  annexed  to  the  freehold;"  and  (2)  "they 
ought  to  have  some  worth  in  themselves,  and  not  to  derive  their 
whole  value  from  the  relation  they  bear  to  some  other  thing, 
which  cannot  be  stolen,  as  paper  or  parchment  on  which  are 
written  assurances  concerning  lands,  or  obligations,  or  coven- 
ants, or  other  securities  for  a  debt  or  other  chose  in  action,"^^ 

Blackstone,  in  his  conunentaries,  published  in  1765,  extends 

the  doctrines  no  further.  "  Upon  nearly  the  same  principle 

the  stealing  of  writings  relating  to  a  real  estate  is  no  felony,  but 
a  trespass;  because  (hey  concern  the  land,  or  (according  to  our 
technical  language)  savor  of  the  realty,  and  are  considered  as 
part  of  it  by  the  law,  so  that  they  descend  to  the  heir,  together 
with  the  land  which  they  concern. 

"Bonds,  bills,  and  notes,  which  concern  mere  choses  in  action 
ivere  also  at  the  common  law  held  not  to  be  such  goods  whereof 
larceny  might  be  committed,  being  of  no  intrinsic  value,  and  not 


16.  "It  is  obvious  that  it  is  physically  impossible  to  misappropriate 
a  right  of  action  against  the  world  at  large,  such  as  the  copyright  of 
a  book  or  a  patent  to  an  invention,  though  it  is  possible  to  infringe  and  so 
to  diminish  or  destroy  its  value.  It  is  equally  obvious  that  it  is  physical- 
ly impossible  to  misappropriate  a  right  of  action  against  a  particular  per- 
son. No  one  can  steal  a  debt,  or  a  share  in  a  partnership,  or  stock  in 
the  funds,  but  this  ought  to  be  coupled  with  the  observation  that  there 
is  no  difficulty  in  misappropriating  things  which  are  valuable  only  as  the 
symbols  of  debts  or  other  liabilities,  such  as  promissory  notes,  bonds, 
bank-notes,  share  and  stock  certificates."  Stephen,  History  of  Crimin- 
al Law  in  England,  Vol.  Ill,  pp.  125-126. 

17.  Book  I,  ch.  33,  Sees.  34,  35. 

18.  Hawkins  states  the  reason  for  this  doctrine  to  be  that  "they  be- 
ing of  no  manner  of  use  to  any  one  but  the  owner,  are  not  supposed  to 
be  so  much  in  danger  of  being  stolen,  and  therefore  need  not  to  be  pro- 
vided for  in  so  strict  a  manner  as  those  things  which  are  of  a  known 
price,  and  everybody's  money."  Such  may  have  been  good  social  policy 
at  one  day  but  tm fortunately  as  social  and  economic  conditions  changed, 
the  rule  did  not  except  by  statutes. 
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importing  any  property  in  possession  of  the  person  from  whom 

they  are  taken."^* 

In  East's  Crown  Law*®  the  doctrines  of  the  earlier  common 

law  were  summarized  as  follows : 

"As  larceny  cannot  be  committed  of  things  real  at  com- 
mon law,  neither  can  it  be  committed  of  charters  or 
other  written  assurances  concerning  the  realty,  because 
they  savour  of  the  same  nature;  or  as  some  writers 
say,  because  they  are  not  in  themselves  of  any  value; 
though  Lord  Coke  and  Staundford  give  the  same  rule 
as  to  the  box  or  chest  in  which  they  are  kept,  to  which 
the  latter  reason  would  not  apply."  *^ 


"In  order  to  make  the  stealing  of  goods  felony,  they 
ought  to  have  some  worth  in  themselves,  and  not  mere- 
ly from  their  relation  to  some  other  thing:  and  therefore 
bonds,  bills,  notes,  and  other  securities,  which  concern 
mere  choses  in  action,  were  not  the  subjects  of  larceny 
at  common  law,  being  of  no  intrinsic  value,  and  not 
importing  any  property  in  possession  of  the  person  from 
whom  they  are  taken."  ** 

So  far  nothing  appears  to  indicate  that  there  was  any  belief 
among  the  earlier,  writers  of  conceded  authority  that  larceny 
was  impossible  of  a  written  instrument  as  such. 

Next  must  be  considered  the  development  of  the  law  through 
the  modern  cases.  First  will  be  considered  cases  involving  in- 
struments concerning  real  estate  and  then  instruments  which  at 
least  resemble  choses  in  action  and  finally  what  may  be  desig- 
nated as  public  documents  or  instruments. 


19.  4  Blackstoiie's  Commentaries,  Lewis'  Ed.,  p.  234. 

20.  Vol.  II,  Ch.  XVI,  Sees.  34,  36. 

21.  East's  Crown  Law,  Vol.  II,  p.  596. 

22.  East's  Crown  Law,  Vol.  II,  p.  597. 
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INSTRUMENTS  SAVOURING  OF  REALTY 

In  Rex  V.  Westbeer^^  the  prisoner  was  indicted  for  theft  of 
a  parchment  writing,  purporting  to  be  a  commission  impowering 
the  commissioners  therein  named  to  enter  and  ascertain  the 
boundaries  of  certain  manors  and  "to  certify  how  high  the  water 
of  Furnace  Pool  ought  to  be  kept"  and  also  a  parchment  writing, 
purporting  to  be  a  return  made  to  the  commission.  The  jury 
returned  a  special  verdict  that  the  defendant  was  guilty  of  tak- 
ing away  "a  parchment  writing,  value  one  penny,  from  the  rec- 
ords in  the  Court  of  Chancery"  and  "another  parchment  writing 
annexed  thereto,  value  one  penny*'  It  was  objected  on  behalf 
of  prisoner  ( 1 )  that  being  records  the  indictment  ought  to  have 
been  on  8  Hen.  VI.  c.  12  S.  3^*  and  (2)  "that  they  concerned  the 
realty  and  could  not  become  the  subject  of  larceny,  from  their 
constructive  adherence  to,  and  connection  with  the  freehold." 
The  court  considered  only  the  second  point  and  "were  unani- 
mously of  opinion  that  these  parchment  writings  concerned  the 
realty,  and  that  therefore  the  prisoner  was  not  guilty  of  the  fel- 
ony charged  in  the  indictment."  " 

William  Powell  was  charged  with  burglariously  breaking 
and  entering  the  dwelling-house  of  David  Williams  with  intent 
to  steal  "goods  and  chattels"  therein.  The  prisoner  had  borrowed 
two  sums  of  money  of  Williams  and  had  executed  two  mortgages 
in  fee  of  freehold  land  to  Williams.    The  sums  loaned  were  un- 

23.  (1739)  1  Leach's  C.  C.  12. 

24.  "Ill  And  moreover  it  is  ordained,  That  if  any  Record,  or  Par- 
cel of  the  same  Writ,  Return,  Panel,  Process,  or  Warrant  of  Attorney 
in  the  King's  Courts  of  Chancery,  Exchequer,  the  one  Bench  or  the  oth- 
er, or  in  his  Treasury,  be  willingly  stolen,  taken  away,  withdrawn,  or 
avoided  by  any  Clerk  or  by  other  Person,  because  whereof  any  Judg- 
ment shall  be  reversed,  that  such  Stealer,  Taker  away,  Withdrawer,  or 
Avoider,  their  Procurators,  Counsellors  and  Abettors  thereof  indicted, 
and  by  Process  thereupon  made  thereof  duly  convict  by  their  own  Con- 
fession, or  by  Inquest  to  be  taken  by  lawful  Men,  whereof  the  one  half 
shall  be  of  the  Men  of  any  Court  of  the  same  Courts,  and  the  other 
half  of  other,  shall  be  judged  for  Felons,  and  shall  incur  the  Pain  of 
Felony.  (2)  And  that  the  Judges  of  the  said  Courts  of  the  one  Bench 
or  of  the  other,  have  Power  to  hear  and  determine  such  Defaults  before 
them,  and  thereof  to  make  due  Punishment  as  afore  is  said." 

25.  Rex  V.  Westheer  (1739)  1  Leach's  C.  C.  12  1.  c.  14. 
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paid  and  Powell  entered  with  intent  to  steal  the  mortgage  deeds. 

The  conviction  was  quashed,^*  the  court  saying: 

*This  finding  makes  it  unnecessary  to  consider  wheth- 
er the  securities  savour  of  the  realty  or  are  evidence 
of  the  title  to  real  estate  so  as  not  to  be  the  subject  of 
larceny,  because,  being  subsisting  securities  for  the  pay- 
ment of  money,  they  are  clearly  choses  in  action,  and, 
as  such,  are  not  properly  described  in  the  indictment  as 
goods  and  chattels." 

CHOSES  IN  ACTION 

In  Rex  V.  Clark^^  the  prisoner  was  charged  with  the  theft 
of  a  large  number  of  promissory  notes  issued  by  the  firm  of 
Messrs.  Large  and  Son  and  made  payable  at  Brown,  Cobb  &  Co., 
in  London.  The  notes  in  question  had  been  paid  and  when 
stolen  were  in  a  parcel  directed  to  Messrs.  Large  &  Son.  The 
latter  firm  was  permitted  by  act  of  parliament  to  reissue  the 
notes  for  three  years.  In  consequence  of  the  loss  they  would 
be  compelled  to  issue  other  notes  with  other  stamps.  The  in- 
dictment charged  the  stealing  of  (a)  promissory  notes  and  (b) 
"pieces  of  paper"  stamped  with  a  stamp  "of  a  certain  value." 
At  a  meeting  of  "all  the  judges"  the  conviction  under  (b)  was 
held  proper  since  "the  paper  and  stamps,  particularly  the  latter, 
were  valuable  to  the  owners." 


26.  Regina  v.  Powell  (1852)  2  Denison's  C.  C.  403. 

27.  Regina  v.  Powell  (1852)  2  Denizen's  C.  C.  403,  1.  c.  410. 

See  Regina  v.  Williams  (1852)  6  Cox's  C.  C.  49,  where  a  mortgage 
deed  and  title  deeds  accompanying  it  were  held  subject  matter  for  lar- 
ceny within  7  &  8  Geo.  4.,  C.  29,  S.  5.,  making  it  a  felony  to  steal  "any 
debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other  security  what- 
soever, for  money  or  for  payment  of  money." 

28.  (1810)  Russel  &  Ryan  181. 

29.  Rex  V.  Clark  (1810)  Russel  &  Ryan  181  1.  c.  183.  See  II  Rus- 
sel on  Crimes,  9th  Ed.,  p.  269,  note:  "If  a  chattel  be  valuable  to  the  pos- 
sessor, though  not  saleable,  and  of  no  value  to  anyone  besides,  it  may  still 
be  the  subject  of  larceny." 

Compare  this  statement  in  the  opinion  of  Judge  Patterson,  supra: 
"Anything  to  be  property  must  be  something  of  some  appreciable  pecuni- 
ary value."  That  view  seems  indefensible  as  a  matter  of  principle.  If 
one  has  possession  of  an  object  that  is  valuable  to  him  alone  and  valu- 
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In  Rex  V.  Vyse*^  the  prisoner  was  tried  for  receiving  with 
guilty  knowledge  certain  stolen  property  described  in  the  indict- 
ment as  (1)  thirty^  pieces  of  paper  and  (2)  thirty  valuable  se- 
curities." Whitehead  and  Co.,  bankers,  had  issued  1£  promis- 
sory notes.   As  these  were  paid  by  Glyn  &  Co.  in  London  they 

able  for  any  reason  peculiar  to  him  there  is  need  of  protecting  htm  in 
that  possession.  Otherwise,  society  ceases  to  function  in  a  matter  of  so- 
cial importance  and  the  individual  is  tacitly  invited  to  use  his  physical 
strength  even  tho  it  endangers  the  public  order.  There  is  neither  time 
nor  space  to  fully  examine  this  phase  of  the  law  of  larceny  but  the  fol- 
lowing decisions  are  believed  to  be  representative  of  the  English  law. 

Regina  v.  Godfrey  (1838)  8  Car.  &  P.  563:  Indictment  for  theft  of 
(1)  six  sheets  of  paper  and  (2)  a  paper  parcel  containing  two  letters. 
Alexander,  for  prosecution,  stated  in  opening  statement  that  prisoner 
opened  package  and  letters,  read  them,  and  "then  disposed  of  them  in 
such  manner  as  he  thought  proper."  Lord  Abinger,  C.  B.,  directed  an 
acquittal  evidently  thinkmg  that  the  trespass  must  be  done  with  intent 
to  gain  some  advantage.  But  quaere.  Decision  may  be  justified.  No 
showing  that  prisoner  converted  the  letters.  In  Regina  v.  Jones  (1846) 
1  Denison's  C.  C.  L  c.  196,  Bros  for  the  crown,  stated:  **R.  v.  Godfrey, 
8  C.  &  P.  563,  seems  not  to  be  law." 

Regina  v.  Jone^  (1846)  1  Denison's  C.  C.  192,  2  C.  &  K.  236.  Pris- 
oner took  letter  addressed  to  another  person  and  burned  it  in  order  to 
prevent  the  possibility  of  an  unfavorable  recommendation  from  the  per- 
son to  whom  the  letter  was  addressed.  Held,  larceny.  Sufficient  ad- 
vantages to  prisoner  without  admitting  any  necessity  for  lucri  causa.  In 
argument,  Bros  for  the  Crown  stated:  "The  definitions  of  larceny  in  the 
Mirror,  Bracton,  Coke's  Institutes,  Lord  Hale,  Mr.  Sergeant  Hawkins, 
and  Lombard, — ^none  of  them  contain  the  words  'lucri  causa;*  and  Mr. 
Justice  Blackstone  is  the  first  who  introduces  them,  and  the  definition  of 
larceny  given  by  Mr.  Serjeant  Russel  is  taken  from  Justinian." 

Regina  v.  Privett  and  Goodhall  (1846)  1  Denison's  C.  C.  197.  Pris- 
oners were  servants  of  prosecutor  and  apparently  took  their  master's 
oats  and  secreted  them  in  a  loft  for  purpose  of  giving  to  their  master's 
horses  and  without  intent  of  applying  to  their  own  benefit.  Held,  lar- 
ceny even  tho  no  lucri  causa,  'Two  of  eleven  judges  dissented  because 
no  intent  to  deprive  owner  of  property  in  goods. 

Regina  v.  Wynn  (1848)  1  Denison's  C.  C.  365,  2  C.  &  K.  859.  Pris- 
oner, employee  in  postoffice,  made  mistake  with  reference  to  sorting  two 
letters  containing  money  and  to  avoid  a  supposed  penalty  attaching  to 
his  mistake  secreted  the  letters  in  a  water  closet  with  intent  to  destroy 
them.   Held,  larceny. 

In  applying  the  above  to  the  opinion  rendered  by  Judge  Patterson 
it  is  to  be  remembered  that  the  indictment  alleged  that  the  paper  pamph- 
lets were  of  the  value  of  twenty-two  dollars  and  eighty-seven  cents  and 
there  is  no  statement  that  the  plaintiff  failed  to  give  evidence  to  prove 
this  allegation. 

30.  (1829)  1  Moody's  C.  C.  218. 

31.  The  first  count  charged:  "That  he,  -  -  -  -  ,  thirty  pieces  of 
paper  of  great  value,  towit,  of  30£  each,  the  said  pieces  of  paper  being 
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were  wrapped  up  in  bundles  and  labeled.  About  forty  of  these 
bundles  in  a  bag  were  stolen  from  one  of  the  partners  of  White- 
head and  Co.  It  appears  to  have  been  possible  for  Whitehead 
and  Co.  to  reissue  such  paid  notes.  Ten  judges  held  the  con- 
viction right,  some  of  them  "doubted  whether  the  notes  could 
properly  be  called  valuable  securities ;  but,  if  not,  they  all  thought 
they  were  goods  and  chattels."  It  seems  that  the  correct  point 
of  view  as  to  this  case  was  uttered  by  Maule,  J.,  in  Regina  v. 
Watts :  "The  notes  were  nothing  but  paper  until  re-issued,  be- 
cause they  derived  their  whole  operation  from  being  delivered  to 
some  one."  " 

At  nisi  prius  was  determined  Rex  v,  Mead.^  The  defend- 
ant was  indicted  for  embezzling  (a)  "pieces  of  paper  of  the  value 
of  one  penny  and  (b)  'pieces  of  paper  partly  written  and  partly 
printed,'  bearing  stamps,  the  values  of  which  were  specified." 
The  proof  was  that  the  articles  stolen  were  "halves  of  country 
bank  notes."  The  sentence^  of  the  prisoner  was  justified  on  the 
ground  that  the  halves  might  have  been  of  value  to  prosecutor 
"by  his  putting  the  two  halves  together." 

John  Atkinson  on  his  way  home  was  rushed  upon,  knocked 
down  and  beaten  till  he  was  disabled.   The  prisoners  then  rifled 

stamped  with  a  stamp,  value  5d.,  the  same  being  the  stamp  directed  and 
required  by  the  statute  in  such  case  made  and  provided,  on  every  prom- 
issory note  for  payment  to  the  bearer  on  demand  for  every  sum  of  mon- 
ey not  exceeding  1£  Is.,  of  the  goods  and  chattels  of  John  Whitehead 
and  others,  lately  before  stolen,  etc.,  -  -  -  feloniously  did  receive  - 
-  -  said  pieces  of  paper  so  stamped,  and  each  and  every  of  said  stamps 
being  then  available  and  of  full  force  and  effect,  against  the  statute, 
etc."  The  third  count  was  for  "feloniously  receiving  on  the  same  day 
at  the  same  parish,  thirty  valuable  securities  conunonly  called  promissory 
notes,  each  of  the  said  valuable  securities  being  for  payment  to  the  bear- 
er on  demand  of  the  sum  of  1£  and  the  value  of  1£  of  the  property  of 
John  Whitehead  and  others"  etc  Rex  v.  Vyse  (1829)  1  Moody's  C.  C. 
218 

32.  Rex  V.  Vyse  (1829)  1  Moody's  C.  C.  218  1.  c.  223. 

33.  (1854)  6  Cox's  C.  C.  304  1.  c.  306. 

34.  (1831)  4  Car.  &  P.  535. 

35.  Counsel  for  prisoner  argued  that  "these  halves  of  country  bank 
notes  were  not  goods  and  chattels.  If  the  notes  had  been  entire,  they 
would  have  been  choses  in  action,  not  goods  and  chattels;  but,  in  their 
present  state,  they  were  of  no  valve." 
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his  pockets  and  when  Atkinson  "came  to  himself"  he  missed  a 
"slip  of  paper"  "which  contained  a  memorandum  of  a  sum  of 
money  which  a  person  owed  him."  The  prisoners  were  indicted 
for  robbing  John  Atkinson  of  'one  piece  of  writing  paper  of  the 
value  of  one  penny,  one  other  piece  of  paper,  of  the  value  of  one 
penny,  and  one  written  memorandum,  of  the  value  of  one  penny, 
of  the  goods  and  chattels  of  the  said  John  Atkinson/  They 
were  found  guilty  at  nisi  prius,  Gurney,  B.,  declaring:  "If  any- 
thing was  taken  away  from  the  prosecutor  by  violence,  however 
insignificant  its  value,  that  is  sufficient  to  constitute  robbery.  In 
cases  of  robbery,  the  value  is  immaterial,  and  the  prosecutor,  by 
carrying  this  memorandum  in  his  pocket,  showed  that  he  con- 
sidered that  it  was  of  some  value  to  himself/'^*  (Italics  sup- 
plied.) 

In  Regina  v.  Murtagh^'^  the  prisoner  was  indicted  for  theft 
of  "one  half  of  a  certain  promissory  note  for  the  payment  of 
money,  to  wit,  for  the  payment  of  the  sum  of  twenty  pounds, 
which  said  one  half  of  the  said  promissory  note  was  numbered 
4432,  of  the  goods  and  chattels  of  one  James  Savage."  During 
the  argument  before  submitting  the  case  to  the  jury  the  statement 
was  made  that  the  article  was  one  half  of  a  Bank  of  Ireland 
note  and  it  was  urged  that  the  indictment  was  defective  in  fail- 
ing to  allege  that  the  article  had  a  value.  In  arresting  the 
judgment  following  a  verdict  of  guilty,  however,  Doherty,  C.  J., 
placed  his  decision  on  the  basis  that  the  article  was  "a  mere  chose 
in  action,  and  of  no  intrinsic  value." 

It  is  possible  to  reconcile  this  case  with  Rex  v.  Mead,  supra, 
if  it  be  assumed  that  in  the  preceding  case  a  half  of  a  bank  note 

36.  Rex  V.  Bingley  and  Law  (1833)  5  Car.  &  P.  602.  No  consider- 
ation was  apparently  given  to  the  possibility  that  the  memorandum  was 
a  chose  in  action,  or  more  properly,  evidence  of  a  chose  in  action.  Per- 
haps this  was  the  result  of  a  tendency  by  the  English  courts  to  limit 
the  unfortunate  dictum  of  Lord  Coke. 

37.  (1840)  1  Crawf.  &  Djx  355. 

38.  See  Rex  v.  Johnson  (1815)  3  M.  &  S.  539  1.  c.  550:  "The  sub- 
ject of  this  indictment  is  bank  notes  which  were  not  the  subject  of  lar- 
ceny at  the  common  law,  because  they  fell  under  the  denomination  of 
choses  in  action."  {dictum) 
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could  not  be  redeemed  and  that  it  ceased  to  be  a  valuable  secur- 
ity by  reason  of  being  only  a  half. 

In  Retina  v.  Perry^^  the  indictment  was  in  several  counts, 
two  of  which  were  for  stealing  (1)  an  order  for  the  payment  of 
money  and  (2)  'one  piece  of  paper  of  the  value  of  one  penny.* 
The  Great  Western  Railway  Company  in  order  to  pay  a  debt 
drew  a  check  at  Paddington  upon  their  London  bankers  and  sent 
it  to  the  superintendent  at  the  Taunton  station.  The  latter  hand- 
ed it  to  the  chief  clerk  with  orders  to  pay  it  to  the  overseer.  The 
chief  clerk  converted  the  same  and  later  cashed  it  with  a  trades- 
man in  Taunton  and  applied  the  proceeds  to  his  own  use.  Coun- 
sel for  defendant  (chief  clerk)  raised  the  point  that  the  cheque 
was  void  for  failure  to  have  a  stamp  affixed  thereon.  Thirteen 
judges  held  the  conviction  right  "as,  at  all  events,  there  was  a 
stealing  of  a  piece  of  paper,  which  was  sufficient  to  sustain  a 
count  for  larceny."  ^ 

During  the  argument  of  the  case  the  following  occurred:*^ 
"Cresswell,  J. — If  a  blank  cheque  were  stolen, 

would  that  be  larceny? 

"Rowe.*2— I  think  it  would. 

"Cresswell,  J. — ^Then  is  it  less  the  subject  of  lar- 
ceny for  being  filled  up? 

"Rowe. — That  is  the  doctrine  laid  down  in  Hawk- 
ins, as  I  understand  it." 


'•Alderson,  B. — Suppose  an  autograph  of  great 
value  written  on  a  sheet  of  paper,  would  that  prevent 
it  from  being  the  subject  of  larceny?"** 

39.  (1845)  1  Car.  &  K.  725,  1  Cox  C.  C.  222. 

40.  Regina  v.  Perry  (1845)  1  Car.  &  K.  725  1.  c.  729. 

41.  Regina  v.  Perry  (1845)  1  Cox's  C.  C.  222  1.  c.  224.  Compare: 
Regina  v.  Walter  Watts  (1850)  2  Denison's  C.  C.  14.  (a  cancelled  cheque 
fraudulently  destroyed  by  a  clerk.  Held  guilty  of  stealing  a  "piece  of 
paper."  That  such  was  subject-matter  of  larceny  not  controverted.  Dis- 
cussion concerned  distinction  between  larceny  and  embezzlement.) 

42.  Counsel  for  defendant. 

43.  The  report  of  the  case  in  1  Car.  &  K.  728  has  the  following: 
**W.  C.  Rowe. — It  apeared  to  me  that  the  effect  of  converting  the  paper 
into  a  cheque  was  to  make  it  valuable,  if  at  all,  as  a  security  for  money» 
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In  Regina  v.  Boulton,^  a  prosecution  for  false  pretenses,  it 
was  held  that  an  ordinary  coupon  railway  ticket  was  a  chattel 
within  the  meaning  of  the  statute  punishing  false  pretenses. 
Aside  from  the  criticism  of  the  decision  for  reasons  not  impor- 
tant here**  it  has  been  suggested  that  the  court  overlooked  the 
fact  that  the  ticket  was  only  evidence  of  a  contract  by  the  rail- 
way to  carry  the  holder  *• 

In  the  well  considered  case  of  Regina  v.  Watts^''  it  was  held 
that  larceny  could  not  be  committed  where  the  subject  matter  was 
a  written  agreement  signed  by  prosecutor  and  prisoner,  whereby 
the  latter  had  agreed  to  build  two  cottages  for  prosecutor.  At 
the  time  of  the  alleged  theft  work  was  going  on  under  the  agree- 
ment and  although  prisoner  had  been  paid  all  that  was  owing  to 
him  still  it  was  an  executory  agreement.**  The  prisoner  had 
been  convicted  of  stealing  a  piece  of  paper  and  the  prosecution 

and  that,  the  moment  the  paper  had  a  cheque  written  upon  it,  it  became 
a  chose  in  action,  which  is  not  the  subject  of  larceny.  Alderson,  B. — ^The 
nature  of  the  paper  is  not  so  wholly  absorbed  in  the  chose  in  action  as 
you  put  it." 

44.  (1849)  1  Denison  508. 

45.  Rfgina  v,  Kilham  (1870)  11  Cox's  C.  C.  561. 

46.  Stephen,  Digest  of  the  Criminal  Law,  p.  250,  note  2.  Compare: 
Regina  V.  Rodway  (1841)  9  Car.  &  P.  784:  Prisoner  owed  his  land- 
lord rent.  Latter  prepared,  signed  and  stamped  a  receipt  and  demanded 
pa3rment.  Prisoner  permitted  an  examination  of  receipt.  Then  he  paid 
only  part  of  amount  due  and  went  away.  Apparently  assumed  that  re- 
ceipt was  subject  to  larceny.  Coleridge,  J.  thought  prisoner  guilty  but 
jury  returned  verdict  of  not  guilty. 

Regina  v,  Frampton  ( 1846)  2  C.  &  K.  47.  Facts  same  in  effect  as  in 
Regina  v.  Rodway,  except  the  stamped  paper  was  produced  by  prosecu- 
tor, handed  to  prisoner  who  wrote  out  the  receipt  Then  it  was  signed 
by  all  concerned,  prisoner  keeping  one  finger  on  it  all  the  time.  Pris- 
oner walked  away  with  receipt  without  making  payment  Wightman,  J., 
directed  an  acquittal  distinguishing  Regina  v,  Rodway  because  prosecu- 
tor never  had  possession  of  receipt  "in  a  complete  state."  Quaere  as  to 
distinction. 

Regina  v.  Smith  (1852)  2  Denison's  C.  C.  449.  Charged  with  lar- 
ceny of  receipt  duly  stamped  of  payment  of  money.  Conviction  quash- 
ed because  receipt  not  in  possession  of  prosecutor.  Apparently  assumed 
by  all  that  receipt  was  subject-matter  for  larceny. 

47.  (1854)  6  Cox's  C.  C.  304. 

48.  "Martin,  B. — ^And  an  action  might  be  maintained  upon  it  for  not 
building  according  to  the  specification."  1.  c.  306. 

"As  to  this  not  being  a  chose  in  action,  because  all  that  was  due 
had  been  paid  upon  it,  it  appears  that  the  agreement  is  still  executory, 
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attempted  to  avoid  the  rule  that  evidence  of  a  chose  in  action 
could  not  be  the  subject  of  larceny  by  urg^g  (1)  that  all  due 
under  the  agreement  had  been  paid  and  (2)  that  the  want  of  a 
stamp  prevented  it  from  being  a  chose  in  action.  The  conviction 
was  reversed,  however,  by  the  concurrence  of  ten  judges. 
Parke,  B.,  dissented  because  the  paper  remained  paper  until  the 
instrument  had  been  perfected  by  affixing  a  stamp.**  There 
seemed  to  be  no  disagreement  that  the  actual  written  agreement 
could  have  been  stamped  at  any  time  before  offered  in  evidence. 
In  the  particular  case  the  written  agreement  could  not  be  pro- 
duced and  secondary  evidence  was  offered.  Piatt,  B.,  effectively 
answered  Parke,  B.,  by  saying:  "It  wouldj  surely  be  strange  to 
hold  that  it  was  no  agreement  until  it  was  stamped,  when  the 
necessity  for  a  stamp  arises  from  its  being  an  agreement."  °®  All 
except  Parke,  B.,  seem  to  have  thought  that  the  paper  in  question 
was  the  evidence  of  a  chose  in  action  and  therefore  within  the 
general  rule." 

The  indictment  in  Regina  v.  Morrison^*  was  in  four  counts : 
(1)  larceny  of  a  warrant  for  delivery  of  a  watch ;  (2)  of  a  pawn- 
broker's ticket;  (3)  of  a  piece  of  paper;  and  (4)  for  receiving 
all  knowing  them  to  have  been  stolen.   The  prisoner  was  con- 


and  might  he  used  hy  either  side  to  prove  their  rights."  Lord  Campbell, 
C.  J.  1.  c.  307. 

This  point,  i.  e.  the  agreement  still  executory,  seems  to  have  been 
ignored  in  the  discussion  of  the  case  in  the  brief  for  defendant,  p.  21. 

49.  Lord  Campbell  ruled  at  the  outset  of  the  argument  Aat  ihe 
stamp  laws  applied  to  criminal  cases.  1.  c.  305. 

50.  (1854)  6  Cox's  C.  C.  304  1.  c.  309. 

51.  II  Russell  on  Crimes,  9th  Ed.,  makes  the  following  comment  on 
the  decision:  "The  matter  of  the  agreement  was  of  the  value  of  twenty 
pounds  or  upwards,  and  therefore  by  law  required  a  stamp,  but  as  be- 
tween the  parties  to  it,  it  would  be  available  as  an  agreement  without  a 
stamp,  but  no  evidence  was  given  on  either  point"  Compare:  Rex  v 
Yates  (1827)  1  Moody's  C.  C.  170.  Charge  of  obtaining  "an  order  for 
the  payment  of  the  sum  of  2£,"  by  false  pretenses.  Proof  that  pros- 
ecutor sent  "a  check  drawn  upon  Messrs.  Child  &  Co.  payable  to  D.  Fran- 
cis Jones  for  2£."  Held  that  "order  was  not  a  valuable  security  within 
7  &  8  G.  4,  as  it  ought  to  have  been  stamped  and  therefore  the  banker 
would  have  subjected  himself  to  a  penalty  of  50£  by  paying  it"  Observe 
that  there  was  no  count  for  obtaining  a  piece  of  paper. 

52.  (1859)  BeU's  C.  C.  158. 
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victed  on  the  fourth  count  and  the  question  arose  whether  the 
pawnbroker's  ticket  was  the  subject  of  larceny.  The  Court  for 
Crown  Cases  Reserved,  in  affirming  the  conviction,  held  that 
"the  pawnbroker's  ticket  may  well  be  held  to  be  a  'warrant  for 
the  delivery  of  goods'  within  the  meaning  of  7  &  8  Geo.  4,  c.  29 
S.  5."  The  court  was  willing,  however,  to  suppose  that  it  was 
wrong  in  the  interpretation  of  the  statute  and  advanced  the 
opinion  "that  the  conviction  was  right  as  for  stealing  a  pawn- 
broker's ticket  or  piece  of  paper."  The  argument  advanced 
by  Crompton,  J.,  was  that  the  common  law  rule  extended  only 
to  (1)  documents  of  title  to  real  property  and  (2)  choses  in  ac- 
tion. His  notion  of  a  chose  in  action  did  not  include  an  agree- 
ment which  represented  a  specific  personal  chattel  "to  the  prop- 
erty and  right  of  possession  of  which  the  party  has  a  right  to 
treat  himself  as  entitled   -   -   -  The  conclusion  was, 

therefore,  that  aside  from  statute  a  pawnbroker's  ticket  was  the 
subject  of  larceny  as  such  or  as  a  piece  of  paper.  Furthermore,, 
the  court  in  effect  rejected  the  view  that  a  piece  of  paper  ceases 
to  be  the  subject  of  larceny  merely  because  there  appears  upon 
it  a  completed  instrument  or  document.  It  is  also  interesting  to 
observe  that  the  statute  though  couched  in  broad  terms  was 

53.  "V.  And  be  it  enacted,  That  if  any  Person  shall  steal  any  Tally, 
Order  or  other  Security  whatsoever,  entitling  or  evidencing  the  Title  of 
any  Person  or  Body  Corporate  to  any  Share  or  Interest  in  any  Pub- 
lic Stock  or  Fund,  whether  of  this  Kingdom,  or  of  Great  Britain  or  of 
Ireland,  or  of  any  foreign  State,  or  in  any  Fund  of  any  Body  Corpor- 
ate, Company,  or  Society,  or  to  any  Deposit  in  any  Savings  Bank,  or 
shail  steal  any  Debenture,  Deed,  Bond,  Bill,  Note,  Warrant,  Order,  or 
other  Security  whatsoever  for  Money  or  for  Payment  of  Money,  whether 
of  this  Kingdom,  or  of  any  Foreign  State,  or  shall  steal  any  Warrant 
or  Order  for  the  Delivery  or  Transfer  of  any  Goods  or  valuable  Thing, 
every  such  Offender  shall  be  deemed  guilty  of  Felony,  of  the  same  Na- 
ture, and  in  the  same  Degree,  and  punishable  in  the  same  Manner  as 
if  he  had  stolen  any  Chattel  of  like  Value  with  the  Share,  Interest,  or 
Deposit  to  which  the  Security  so  stolen  may  relate,  or  with  the  Money 
due  on  the  Security  so  stolen  or  secured  thereby  and  remaining  unsatis- 
fied, or  with  the  Value  of  the  Goods  or  other  valuable  Thing  mentioned 
in  tfie  Warrant  or  Order;  and  each  of  the  several  Documents  hereinbe- 
fore enumerated  shall  throughout  this  Act  be  deemed  for  every  purpose 
to  be  included  under  and  denoted  by  the  Words  'valuable  Security*." 

54.  Regina  v,  Morrison  (1859)  Bell's  C.  C.  158,  1.  c.  164. 

55.  Regma  v.  Morrison  (1859)  Bell's  C.  C.  158,  1.  c  165. 
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not  construed  as  conclusive  of  the  whole  field  of  larceny  but  as 
supplemental  to  established  common  law  conceptions.  Anything 
that  may  be  stolen  before  the  statute  remains  so  unless  clearly 
eliminated.  At  least  such  seems  to  have  been  the  point  of  view 
of  the  English  court.'* 

It  seems  reasonably  certain  from  the  above  decisions  that  the 
English  courts  have  never  considered  the  absurd  and  indefens- 
ible rule  relating  to  choses  in  action  as  applying  to  all  written 
instruments.  Indeed,  Regina  v,  Morrison,  supra,  refuses  to  ap- 
ply the  rule  to  an  instrument  that  was  evidence  of  an  obligation 
between  parties.  Is  it  not  curious  that  an  English  court  in  the 
middle  of  the  nineteenth  century  is  found  to  be  restricting  its 
doctrine  while  an  American  court  in  the  twentieth  century  is  at- 
tempting to  extend  a  transplanted  and  anarchronistic  notion  that 
rests  on  a  fiction  which  is  socially  inexpedient? 


Another  point  of  attack  by  defendant  in  the  case  under  re- 
view was  that  the  referendum  petitions  were  "public  instru- 
ments and  not  the  subject  of  private  or  personal  ownership"  and 
that  "they  were  public  documents,  all  the  functions  and  uses  of 
which  were  public  and  had  no  private  or  personal  functions  or 
uses.'*  At  the  same  time  defendant  was  careful  to  avoid  the 
assertion  that  the  petitions  were  public  records  because  of  the 
danger  of  Section  4543  R.  S.  Mo.  1909.  It  was  argued  that  it 
was  not  necessary  to  file  the  petitions  but  that  they  became  com- 
plete as  soon  as  they  were  signed.***   The  next  step  is  not  alto- 

56.  **We  think,  therefore,  that  we  should  be  extending  the  rule  fur- 
ther than  we  are  warranted  by  any  authority  in  doing,  if  we  were  to  hold 
that  it  extended  further  than  to  cases  where  the  document  concerns 
choses  in  action  merely,  and  is  only  an  agreement  to  deliver  personal 

property,  not  the  party's  own;  "  Regina  v,  Morrison  (1859) 

Bell's  C.  C.  158,  1.  c.  166. 

57.  Brief  for  defendant,  p.  9. 

58.  Brief  for  defendant,  p.  73: 

"The  State,  while  conceding  referendum  petitions  were  taken,  says 
the  petitions  are  not  completed  instruments  until  filed  and  are  not  public 
documents  tmtil  filed.  This  contention,  of  course,  is  untenable  in  law  or 
reason.  If,  to  make  them  completed  instruments  or  public  documents,  it 
were  necessary  to  file  the  same,  still,  the  charge  as  laid  in  the  indictment 
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gether  clear  but  apparently  it  was  expected  that  if  a  written  in- 
strument was  also  a  public  instrument  or  document  it  was  (so  to 
speak)  a  written  instrument  raised  to  the  nth  degree  and,  there- 
fore, more  certainly  a  thing  unprotected  by  criminal  law. 

An  opinion  is  ventured  that  the  position  is  unsound  on  prin- 
ciple. How  is  it  possible  for  a  written  instrument  to  be  a  "pub- 
lic docimient"  which  has  never  been  filed  in  a  public  office  nor 
come  into  the  possession  of  a  public  officer?  Suppose  the  in- 
dictment had  alleged  that  the  petitions  had  been  filed  with  and 
were  property  of  the  Board  of  Election  Commissioners.***  Would 
the  charge  have  been  sustained  by  testimony  that  they  were  com- 
pletely signed  and  in  the  possession  of  one  Edward  H.  Heilman 
who  expected  to  file  them  the  next  day?  If  the  answer  be  in 
the  negative  then  it  is  obvious  that  the  allegation  made  was  the 
only  one  the  facts  were  capable  of.  Neither  Heilman  nor  "the 
committee  of  the  petitioners"  was  under  any  legal  duty  to  file 
the  petitions  the  next  morning.    In  short,  the  petitions  were  no 

carries  the  filing  with  it;  having  charged  the  taking  of  referendum  pe- 
titions, this,  as  stated  before,  would  carry  with  it  every  essential  element 
to  make  the  same  completed  referendmn  petitions,  instruments  or  public 
documents.  There  is  no  negative  charge  that  any  essential  element  or  act 
is  wanting  to  make  them  either  completed  instruments  or  public  docu- 
ments. 

"Referendum  petitions,  however,  are  completed  the  moment  they  are 
signed  by  the  voters,  and  that  act  makes  them  public  documents  and  noth- 
ing further  is  necessary.  The  mere  filing  adds  nothing  to  the  complete- 
ness of  the  instrument,  and  being  complete,  it  is  necessarily  a  public  docu- 
ment, because  the  Constitution  and  the  Charter  of  the  City  of  St.  Louis 
make  it  such,  and,  furthermore,  all  its  uses  and  functions  are  public." 

59.  "Sec.  4.  Signatures,  uniform  papers,  committee  of  petitioners, 
affidavits,  filing,  names  and  addresses. — The  signatures  need  not  all  be 
appended  to  one  paper,  but  all  papers  comprising  any  original  or  sup- 
plemental petition  under  this  article  shall  be  uniform  in  character  and 
shall  each  set  forth  the  ordinance  in  full  and  contain  the  reauest  men- 
tioned in  section  2,  and  designate  by  names  and  addresses  five  persons 
as  the  committee  of  the  petitioners,  and  each  such  paper  shall  be  veri- 
fied by  an  affidavit  stating  the  number  of  signatures  thereto  and  that 
each  signature  was  made  in  affiant's  presence  by,  as  affiant  verily  believes, 
the  person  whose  name  it  purports  to  be;  and  all  papers  coniprising 
an  original  or  supplemental  petition  shall  be  assembled  by  the  petitioners 
and  filed  with  the  board  of  election  commissioners  as  one  instrument. 
Each  signer  shall  state  opposite  his  signature  his  residence  address.  Any 
person  shall  be  deemed  a  registered  voter  within  the  meaning  of  this 
article  whose  name  is  unerased  on  the  registration  books."  Charter  of 
the  City  of  St.  Louis,  Art.  VII.,  Sec.  4,  Rev.  Code,  St.  Louis,  1914. 


Larceny  of  Referendum  Petitions  23 


more  public  documents  until  filed  than  a  deed  is  a  deed  before 
delivery  or  a  promissory  note  is  such  until  the  last  legally  neces- 
sary act  is  done/® 

What  does  it  matter  if  the  petitions  were  public  documents 
or  instruments?  The  English  courts,  at  least,  seem  never  to 
have  thought  that  a  public  document  was  not  subject  matter 
of  larceny.  The  only  question  that  would  seem  to  arise  concerns 
the  question  in  whom  th**.  property'*  will  be  laid. 

Francis  Walker  stole  "in  the  Inner  Temple,  one  roll  of  parch- 
ment, being  records  of  the  Court  of  Common  Pleas  at  West- 
minister, and  containing  remembrances  and  rolls  of  the  said  court, 
and  dockets  of  causes  entered  of  record  in  the  said  court."  Var- 
ious counts  were  used  to  allege  the  property  to  be  in  various  per- 
sons from  "our  lord  the  King*'  to  "Thomas  Sherwin."  The  pris- 
oner was  found  guilty  at  Old  Bailey  but  the  "learned  Recorder 
entertained  very  strong  doubts,  whether  an  actual  existing  rec- 
ord of  the  courts  at  Westminister  could  properly  be  described  as 
mere  parchment,  so  as  to  change  its  actual  use  and  nature,  and 
reduce  it  to  mere  personal  chattels"  and  played  for  the  opinion 
of  the  judges.  In  due  time  the  judges  met  and  held  "that  as 
the  records  did  not  concern  the  realty,  as  was  the  case  in  Rex  v. 
Westbeer,  stealing  the  parchment  was  larceny,"  " 

Counsel  for  defendant  in  the  case  under  review  attempted 
to  avoid  the  force  of  this  decision  by  stating  in  their  brief'*  that 
the  prosecution  was  under  the  statute  of  7  &  8  Geo.  4.,  c.  29, 
sec.  21.  The  only  apparent  authority  for  that  statement  is  the 
fact  that  the  reporter  by  way  of  annotation  copied  the  section 

60.  Rex  V,  Phipoe  (1795)  2  Leach's  C.  C.  673  (compelling  one  by 
duress  of  threats  to  life  to  sign  a  promissory  note  in  perfect  form  does 
not  constitute  property  which  may  be  subject  matter  of  robbery;  paper 
and  ink  the  property  of  prisoner  and  perhaps  within  her  possession  at 
all  times).   See  also  Rex  v.  Hart  (1833)  6  Car.  &  P.  106. 

61.  Larceny  is,  of  course,  a  violation  of  a  person's  possession  and 
not  his  property  but  unfortunately  the  standard  form  of  indictment  uses 
the  term  "property."  See  a  scholarly  dissertation  in  an  excellent  but 
largely  unknown  treatise:  Pollock  and  Wright,  "Possession  in  The  Com- 
mon Law." 

62.  Rex  V.  Walker  (1827)  1  Moody's  C.  C.  155. 

63.  Brief  for  defendant,  p.  37-38. 
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in  the  margin.  Nowhere  in  the  opinion  is  reference  made  to  the 
statute.  Furthermore,  the  statute  was  not  enacted  until  June 
21,  1827,  and  it  was  therein  provided:  "That  this  Act  shall  com- 
mence on  the  first  day  of  July  in  the  present  year."  The  opin- 
ion**  at  the  outset  states  that  the  prisoner  was  tried  "in  the 
year  1826,  for  grand  larceny."  The  decision  of  the  Court  for 
Crown  Cases  Reserved  was  delivered  in  "Hilary*'^  Term,  1827." 
Therefore,  the  final  opinion  was  delivered  several  months  be- 
fore the  passage  of  the  statute.  Moreover,  it  would  seem  safe 
to  assiune  that  grand  larceny  was  a  felony  in  England  at  that 
day.  The  statute  denounced  acts  which  were  made  misdemean- 
ors.** 

The  Colonial  Minister  received  two  dispatches  from  the  Lord 
High  Commissioner  of  the  Islands  'and  had  copies  printed  for 
private  distribution.  Twenty-eight  copies  were  delivered  to  the 
sub-librarian  at  the  Colonial  office.  The  prisoner  took  a  copy 
and  was  indicted  for  "stealing  ten  pieces  of  paper,  value  one 
penny,  the  property  of  our  Sovereign  Lady  the  Queen."  Martin, 
B.,  instructed  the  jury  that  the  only  question  it  had  to  solve  was 
whether  defendant  'intended  to  deprive  that  office  of  all  prop- 
erty in  them  and  to  convert  them  to  his  own  use,"  The  verdict 
was  one  of  not  guilty.  It  was  observed  by  Martin,  B.,  as  fol- 
lows: 

"Such  documents  as  these  are  clearly  the  subject  of 
larceny,  and  inasmuch  as  the  stealing  of  the  paper  it- 
self would  have  been  a  felony  the  fact  of  the  paper 
being  printed  on  makes  no  difference,  and  indeed  this 
fact  might  in  a  great  many  instances  materially  increase 
the  value." 


64.  Rex  V,  Walker  (1^7)  1  Moody's  C.  C.  155. 

65.  "A  term  of  court,  beginning  on  the  11th  and  ending  on  the 
31st  of  January  in  each  year."   Black's  Law  Dictionary,  p.  572. 

66.  It  is  stated  in  the  brief  for  defendant,  p.  38,  with  reference  to 
this  decision  that  "it  is  clear  that  the  judges  decided  nothing  except  that 
he  was  guilty  under  the  statute  and  by  virtue  of  its  terms."  It  is  sub- 
mitted that  the  error  in  this  statement  has  been  demonstrated. 

67.  Regina  v.  Guernsey  (1858)  1  F.  &  F.  394. 


(To  be  continued) 
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MARCH,  NINETEEN  HUNDRED  AND  TWENTY-ONE 


"My  keenest  interest  is  excited,  not  by  what  are  called  great  questions 
and  great  cases,  but  by  little  decisions  which  the  common  run  of  selec- 
tors  would  pass  by  because  they  did  not  deal  with  the  Constitution,  or  a 
telephone  company,  yet  which  have  in  them  the  germ  of  some  wider 
theory,  and  therefore  of  some  profound  interstitial  change  in  the  very 
tissue  of  the  law" — Mr.  Justice  Holmes,  Collected  Legal  Essays,  p.  269. 


pRACnCB — DECLARATION  OP  LaW— DeMUKRER  TO  EVIDENCE.    A.  Joicks 

Co.  V.  Schoellkopf  et  o/.^  In  an  action  on  six  tax  bills  against  certain 
city  lots  owned  by  defendants,  the  defense  was  that  the  paving  for  which 
the  tax  bills  were  issued  was  not  done  in  compliance  with  the  specifica- 
tions of  the  paving  contract  At  the  close  of  conflicting  testimony  as  to 
the  quality  of  the  work  plaintiff  asked  for  the  following  declaration  of 
law :  "The  court,  sitting  as  a  jury,  declares  the  law  to  be  that,  under  the 
pleadings  and  testimony  in  this  case  the  judgment  must  be  for  the  plain- 
tiff" etc.  (Italics  supplied.)  The  declaration  was  given,  defendant  ex- 
cepting. 

The  expression,  "sitting  as  a  jury,"  as  italicized  above  is  useless  and 
possibly  harmful.   The  court  as  a  jury  does  not  declare  the  law.  The 

1.    (1920)  220  S.  W.  486. 
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court  as  a  court  declares  the  law  to  the  court  as  a  jury.  It  is  unfortun- 
ate that  the  word  "court"  is  used  in  two  different  senses.  Perhaps  it 
would  be  better  to  say  that  the  court,  Le.,  the  judge,  declares  the  law  to 
himself  as  a  jury.  If  the  person  who  drew  the  instruction  had  the  opin- 
ion that  the  court  in  declaring  the  law  acts  in  any  different  capacity  in 
the  event  that  there  is  a  jury  of  one,  viz,  the  trial  judge,  as  distinguish- 
ed from  a  jury  of  twelve,  then  he  had  a  fundamental  misconception.  In 
any  event  it  will  avoid  confusion  if  the  expression  "sitting  as  a  jury" 
is  omitted  even  in  the  event  of  the  trial  judge  occuping  a  dual  rdle. 

Upon  appeal  the  Supreme  Court  in  an  opinion  by  Bond,  J.,  held  that 
the  declaration  of  law  was  erroneous  because  it  excluded  from  the 
court  sitting  as  a  jury  any  consideration  of  the  conflict  in  the  evidence. 
On  a  motion  for  rehearing,'  an  opinion  per  curiam  was  rendered  holding 
that  the  declaration  was  erroneously  given,  also  that  the  opinion  of 
Bond,  J.,  was  erroneous;  that  the  declaration  of  law  did  not  exclude 
consideration  of  the  conflict  in  the  testimony,  but  that  the  trial  court 
had  passed  on  the  evidence  of  the  defendant  and  erred  in  deciding  that 
it  was  totally  insufficient  to  sustain  the  defense. 

The  per  curiam  opinion  further  says,  "the  instruction  given  for  the 
plaintiff  is  in  effect  a  peremptory  instruction,  and  in  effect  was  a  de- 
murrer to  the  evidence  offered  by  the  defendant."  Again,  "In  other 
words,  it  was  a  demurrer  to  the  evidence."  Such  use  of  legal  termin- 
ology does  not  aid  in  clarifying  but  serves  to  confuse. 

It  was  at  one  time  held  in  Missouri*  that  a  declaration  of  law,  (by 
the  court  before  whom  the  case  was  tried  without  a  jury)  "that  on  the 
pleading  and  evidence  the  plaintiff  is  entitled  to  recover"  means  merely 
that  the  court  finds  for  the  plaintiff.  But  in  Patterson  K.  C,  F,  S,  and 
M.  R,  Co.,^  where  there  was  a  trial  before  the  court,  without  a  jury, 
it  was  held  in  a  case  where  there  was  a  contested  issue  of  fact  that  a 
finding  for  the  paintiff  was  erroneous  upon  a  declaration  of  law  that 
upon  the  pleadings  and  evidence  plaintiff  is  entitled  to  recover.  It  is 
now  understood  that  a  declaration  of  law,  where  there  is  a  trial  be- 
fore the  court,  is  for  the  purpose  of  showing  the  appellate  court  upon 
what  theory  of  law  the  trial  court  has  proceeded.* 

Viewed  in  this  light  it  is  apparent  that  the  declaration  of  law  in 
the  principal  case  was  erroneously  given  because  there  was  substantial 
evidence  to  sustain  the  defense  and  the  trial  court  by  its  declaration 
shows  that  it  acted  upon  the  hypothesis  that  there  was  not  substan- 


2.  (1920)  220  S.  W.  486. 

3.  Hess  V.  Clark  (1882)  11  Mo.  App. 
492. 

4.  (1892)  47  Mo.  App.  570. 

5.  Butts  V.  Gunby  and  West  (1909) 
135  Mo.  App.  28,  115  S.  W.  493;  HelU 
muth  V.  Benoist  (1910)   144  Mo.  App. 


695,  129  S.  W.    257;    HaU    v.  Smith 

(1910)  149  Mo.  App.  379,  130  S.  W. 
449;  Zahm  v.  Royal  Fraternal  Union  of 
St.  Louis  (1910)  154  Mo.  App.  70,  133 
S.  W.  374;  Schoen  &  Co.  tr.  Hngnnin 
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tial  evidence  to  sustain  the  defense.  That  error  was  all  that  was  needed 
to  justify  a  reversal  of  the  judgment  and  to  say  that  the  declaration 
of  law  has  the  eflFect  of  a  demurrer  to  the  evidence  or  is  a  demurrer 
to  the  evidence  adds  no  lig^t  on  the  subject. 

The  Missouri  Code  of  Civil  Procedure*  contains  no  provision  for 
a  demurrer  to  the  evidence.  While  the  common  law  demurrer  to  the 
evidence  is  not  expressly  abolished,  the  status  of  that  demurrer  follow- 
ing the  decisions  of  Gibson  v.  Hunter''  and  Fowle  v.  Common  Council 
of  Alexandria^  leaves  little  room  for  doubt  that  the  references  in  the 
Missouri  cases  to  a  demurrer  to  the  evidence  do  not  mean  the  com- 
mon law  demurrer  to  evidence.  What  is  usually  meant  by  this  ex- 
pression is  a  motion  for  a  directed  verdict,  and  it  is  submitted  that  it 
is  desirable  to  call  this  motion  by  its  proper  name. 

On  the  whole,  it  seems  that  the  per  curiam  opinion  was  not  clari- 
fying. Bond,  J.,  used  unfortunate  language  in  saying  that  "the  court, 
in  effect,  excluded  from  its  view  any  consideration  of  the  conflict  in  the 
evidence."   He  reached  the  correct  result,  however. 

R.  E.  M. 


Practicb— PMvn^E  ot  Non-Resident  Witness.  Bledsoe  v.  Let- 
son.^  The  St.  Louis  Court  of  Appeals  in  the  above  case  laid  down  the 
rule  that  a  non-resident  witness  attending  court  in  Missouri  was  not 
privileged  from  service  of  civil  process.  The  facts  in  the  case  are: 
A,  a  resident  of  Illinois,  was  attending  court  in  Missouri  for  the  purpose 
of  testifying  in  a  civil  suit,  and  while  so  doing  was  served  with  a  sum- 
mons in  an  action  of  deceit  brought  by  B. 

At  common  law  suitors,  witnesses  and  other  persons  interested 
in  a  suit  were  privileged  from  arrest  during  their  actual  attendance  at 
court,  including  their  coming  and  going.'  A  capias  could  then  be  se- 
cured on  almost  any  land  of  complaint  and  most  cases  were  started  in 
that  way.*  The  rule  had  its  origin  in  an  effort  to  protect  the  courts 
in  the  orderly  administration  of  justice.  It  was  the  arrest  that  inter- 
fered with  the  court*  and  the  privilege  in  many  instances,  tho  not  in  all, 
was  limited  to  freedom  from  arrest*  The  service  was  not  always  set 
aside  but  the  defendant  was  released  upon  giving  common  bail  which  was 
equivalent  to  an  entry  of  appearance  in  the  suit.*   The  non-resident 


6.  R.  S.  Mo.  1909,  Chap.  21,  Art.  V. 
Pleadings. 

7.  (1793)  2  H.  Blackstone,  187.  CH. 
of  L.) 

8.  (1826)  11  Wheaton  320.  (U.  S. 
Sup.  Ct.) 

1.  (1919)  215  S.  W.  513. 

2.  Tidd,  Practice,  3d.  Am.  Ed.  p. 
195;  3  Blackttone,  Lewia  Ed..  289. 


3.  3  Blackfltone,  Lewin  Ed.,  p.  282. 

4.  CoU  V.  Hawkins  (1738)  2  Stra. 
1094. 

5.  PooU  V,  Gould  (1856)  1  H.  &  N. 
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witness,  however,  was  not  only  privileged  from  arrest  but  also  from 
service  of  process."*  The  reason  for  the  rule  was  to  promote  justice 
by  encouraging  the  foreign  witness  to  come  into  England  and  give  his 
testimony.  For  as  Lord  Mansfield  said:  "The  service  of  the  subpoena 
abroad  would  be  an  useless  form;  he  cannot  be  punished  for  not  com- 
ing; if  he  comes  at  all,  then  it  must  be  voluntarily." 

The  doctrine  of  privilege  was  early  adopted  in  the  United  States  and 
liberally  extended  to  freedom  from  service  of  civil  process.  The  de- 
velopment of  the  American  rule  has  been  along  a  diflFerent  line  than 
at  English  common  law,  because  in  many  instances  the  distinction  made 
in  the  English  cases  between  freedom  from  arrest  and  service  of  pro- 
cess was  overlooked.  The  privilege  at  common  law  was  that  of  the 
court  and  the  claim  of  the  party  was  of  minor  importance.  But  in  the 
United  States  it  was  recognized  that  many  of  the  parties  would  not 
come  to  the  forum  as  the  individual  regarded  it  desirable  that  he  be 
sued  in  his  own  jurisdiction.  The  privilege  is  invoked  to  protect  this 
policy  as  well  as  to  aid  the  court  in  the  administration  of  justice.^ 
That  it  is  a  personal  as  well  as  a  judicial  privilege  is  evident  from  the 
decisions  holding  that  the  persons  protected  may  waive  the  privilege.* 

That  a  witness  is  immune  from  service  while  attending  trial  in  a 
state  other  than  that  of  his  residence  is  almost  universally  recognized  by 
the  American  courts.*  There  is  a  conflict  of  authority  as  to  whether 
a  non-resident  suitor  is  entitled  to  a  like  exemption.  Some  courts  while 
allowing  it  to  a  non-resident  witness  deny  it  to  a  suitor,^®  but  the  great 
weight  of  authority  declares  both  parties  and  witnesses  are  alike  en- 
titled to  the  privilege,^^  tho  it  is  obvious  much  can  be  said  against  ex- 
tending the  privilege  to  the  case  of  the  non-resident  suitor. 

The  rule  laid  down  in  the  principal  case  is  directly  opposed  to  the 
great  weight  of  authority,  American  and  English.  The  court  in  its 
opinion  made  no  attempt  to  justify  its  decision  upon  reason  or  the  weight 
of  authority,  but  relied  soley  upon  previous  decisions  of  the  Missouri 
Supreme  Court.  This  was  all  that  was  said  on  the  question:  "Taking 
up  the  question  of  the  overruling  of  the  defendants'  plea  in  abatement, 
we  are  satisfied  that  the  plea  was  properly  overruled.  See  Baisley  v. 
Baisley,  113  Mo.  544,  21  S.  W-  29,  35  Am.  St.  Rep.  726;  Christian  v.  Wil- 


6a.  WalpoU  v.  Alexander  (1782)  3 
Douglas  45. 

7.  Halsey  v.  Stewart  (1817)  4  N.  T. 
L.  420;  Jacobson  v.  Hosmer  (1889)  76 
Mich.  234,  42  N.  W.  1110. 

8.  Sheehan  &  Loler  Trant.  Co.  v. 
Sinu  (1889)  36  Mo.  App.  224. 

9.  Ka^tffman  v.  Kennedy  (1885)  25 
Federal  785:  Sherman  v.  Gundlach 
(1887)  37  Minn.  118,  33  N.  W.  549; 
Chittenden  v.  Carter  (1909)  82  Conn. 
585.  74  All.  884. 
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Ohio  St  38,  18  N.  E.  483;  Hale  v, 
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son  Bank  V.  McSpadden  5  Bias.  64, 
Federal  Cases  No.  7,582:  Breon  v.  Mil- 
ler Lbr.  Co.  (1909)  83  S.  C.  221,  65  S. 
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Hams,  111  Mo.  429.  20  S.  W.  96;  State  ex  rel  v.  Moore,  164  Mo.  App. 
649,  147  S.  W.  551."  (Becker.  J.) 

The  first  case  relied  upon  is  Christian  v.  Williams  which  is  au- 
thority only  for  the  proposition  that  a  resident  defendant  and  witness 
attending  court  in  a  county  in  Missouri  other  than  that  of  his  own 
residence  is  not  privileged.  The  next  case.  Baisley  v,  Baisley,^*  holds 
that  a  non-resident  who  has  brought  suit  in  this  state  against  another 
non-resident  is  subject  to  service  of  dvil  process  in  a  suit  brought  by 
the  person  whom  he  hast  sued. 

The  actual  decisions  were  not  very  sweeping,  but  owing  to  the  fact 
that  they  are  based  upon  a  Missouri  statute^*  they  are  capable  of  being 
construed  so  as  to  entirely  abolish  privilege.  Christian  v,  Williams  was 
brought  under  the  first  section  of  the  statute  and  the  court  based  its 
ruling  upon  the  words  "was  found."  The  statute  was  interpreted  to 
mean  that  the  only  requirement  for  getting  service  on  a  non-resident  was 
to  find  him  in  the  county.  Baisley  v.  Baisley  was  brought  under  the 
fourth  section  of  the  statute  which  does  not  contain  the  words  "was 
found."  Nevertheless,  the  decision  was  in  part  placed  upon  that  ground. 
Sherwood.  J.,  evidently  realized  that  the  reading  of  the  words  "was 
found"  into  the  fourth  section  was  more  or  less  arbitrary  for  he  gave 
the  additional  reason  that  the  defendant  had  voluntarily  brought  suit 
in  the  state  and  cited  the  case  of  Bishop  v,  Vose,^^  a  leading  American 
case,  holding  that  such  a  party  was  not  privileged.  The  decision  can 
be  justified  upon  the  latter  basis.  The  defendant  had  voluntarily  come 
into  the  state  asking  the  aid  of  its  judicial  machinery  in  enforcing  his 
claim  and  there  would  be  no  injustice  in  compelling  him  to  assume  the 
burdens.^^  and  have  causes  against  him  tried  by  the  same  court. 

The  full  effect  of  placing  the  decisions  solely  upon  the  statute  is 
seen  in  the  position  taken  by  the  Court  of  Appeals  in  State  ex  rel  v. 
Moore.^''  That  case  proceeds  upon  the  theory  that  the  effect  of  the 
statute  is  to  abolish  all  privilege  in  that  it  makes  no^  exceptions.  This 
is  carrying  the  doctrine  further  than  Sherwood.  J.,  thought  it  could  be 
carried.  In  Christian  v.  Williams,  after  holding  the  defendant  was  not 
privileged,  he  said:  "Of  course  these  remarks  do  not  apply  to  a  case 
where  a  party  is  induced  by  fraud  or  compelled  by  criminal  process  to 
enter  within  the  boundaries  of  a  county  other  than  that  of  his  resi- 
dence." If  State  ex  rel.  v,  Moore  is  followed  to  its  logical  conclusion 
the  dicta  in  Christian  v,  Williams  could  not  be  law.  The  dicta  is  well 
supported  by  authority.     This  is  a  clear  exception  to  the  statute  and 
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the  basis  of  the  decision  in  State  ex  rel.  v.  Moore,  i.  e.,  there  are  no 
exceptions  to  the  statute,  is  in  direct  conflict  with  the  privilege  extended 
to  parties  who  are  compelled  by  abuse  of  criminal  process  or  induced  by 
fraud  to  come  into  a  foreign  jurisdiction. 

Christian  v,  Williams  and  Baisley  v.  Baisley,  it  is  suggested,  do 
not  present  a  sound  application  of  the  statute.  In  the  Revised  Statutes 
of  Missouri  for  1879  the  statute  first  appears  in  its  present  form  and  it 
is  headed  :i»  "Of  the  Place  for  Bringing  Suits."  What  the  Legislature 
intended  to  accomplish  in  revising  and  amending  the  statute  was  to 
provide  a  forum  for  bringing  suits.  The  "place  where"  the  suit  could 
be  instituted  was  pointed  out  but  it  was  not  intended  to  affect  the  other 
rights  of  the  parties.  In  its  interpretation  the  Supreme  Court  isolated 
the  statute  and  lost  sight  of  the  principle  that  a  statute  should  be  con- 
strued with  reference  to  coordinate  rules  and  statutes.  The  most  reas- 
onable construction  to  place  upon  the  statute  is  that  it  was  intended  to 
run  parallel  with  and  not  in  derogation  to  any  common  law  principle. 
The  Supreme  Court  of  Indiana  in  holding  that  a  statute  similar  to  the 
one  in  Missouri  did  not  destroy  privilege  said:^^  "If  we  should  find  a 
well  established  principle  of  law  exempting  non-residents  who  are  in 
this  state  for  the  purpose  of  attending  court  as  parties  or  witnesses,  we 
should  be  bound  to  construe  the  statute  with  reference  to  that  prin- 
ciple, for  we  could  not  hold  that  the  Legislature  meant  to  disregard*  it 
and  establish  a  new  rule."'^ 

The  Missouri  Supreme  Court  has  never  directly  passed  upon  the 
privilege  of  a  non-resident  witness,  but  if  the  principles  enunciated  in 
previous  decisions  are  rigorously  applied  without  regard  for  common 
law  principles,^*  it  will  be  held  that  he  is  not  privileged.  There  is  a 
sound  reason  for  making  an  exception  to  the  operation  of  the  statute  in 
the  case  of  a  non-resident  witness.  It  should  not  be  overlooked  that 
the  defendant  in  Christian  v,  Williams,  even  if  wanted  only  as  a  witness, 
could  have  been  compelled  to  appear  and  give  his  testimony.'*  The 
defendant  in  the  principal  case  could  only  be  invited.'*  Whether  or 
not  a  non-resident  witness  gives  his  testimony  is  often  a  matter  of  ac- 
commodation- Public  policy  would  seem  to  demand  that  his  privilege  of 
being  sued  in  his  own  jurisdiction  should  not  be  forfeited  because  he 
goes  into  a  foreign  jurisdiction  to  give  testimony  in  a  case  to  which 
he  is  not  a  party.  A  citizen  of  this  State  who  is  asserting  or  defending 
his  rights  should  be  enabled  to  procure  the  attendance  of  all  such  per- 


19.  R.  S.  Mo.  1879,  Sec.  3481. 

20.  mison  V.  Donaldson  (1888)  117 
Ind.  35,  20  N.  E.  250. 

21.  For  a  discussion  of  the  interpre- 
tation placed  on  the  statutes  see:  Alder- 
son  on  Jiadicial  Writs,  Sec.  120;  Hale  v. 
Wharton  (1896)  73  Fed.  739.  citing  but 
not   foUowing   Baisley   v.   Baisley  and 


Christian  v.  IVUliams. 

22.  Baisley  v.  Baisley,  su^a;  Christ' 
ian  V,  Williams,  supra. 

23.  R.  S.  Mo.,  1909,  Sec  1764,  R.  S 
Mo.,  1889,  Sec.  2021. 

24.  Works.  Courts  and  Their  Jurisdic- 
tion, Sec  37. 
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sons  as  are  necessary  to  support  or  defend  his  rights  without  molestation 
of  the  witnesses.'*  He  has  no  way  of  compelling  a  non-resident  wit- 
ness to  appear  in  court  and  g^ve  his  testimony  and  such  a  witness,  if  he 
is  willing,  should  be  allowed  to  approach  the  court  free  from  fear  of 
hindrance  or  subjecting  himself  to  service  of  civil  process.  Otherwise 
he  may  not  come  at  alL 

It  is  submitted  that  an  extension  of  the  principle  of  Christian  v, 
Williams  and  Baisley  v.  Baisley  as  made  in  the  case  reviewed  is  not 
desirable,  but  upon  the  contrary,  upon  reason  and  sound  public  policy  the 
doctrine  of  those  two  cases  should  be  restricted  to  the  exact  facts  in 
issue  in  those  cases. 

I.  C.  N. 

Trusts — Chakitabu  Purpose — ^Designation  of  Trustee.  Robinson 
V.  Crutcher?-  This  was  an  action  by  the  heirs  of  Temple  B.  Robinson  to 
have  the  fifth,  sixth  and  seventh  clauses  of  Robinson's  will  construed.' 
The  trial  court  held  that  valid  charitable  trusts  were  created.  This  find- 
ing was  reversed  by  the  Supreme  Court  en  hanc^  on  the  ground  that 
there  was  no  separation  of  the  legal  and  equitable  estates;  that  there 
was  no  bequest  to  "any  natural  or  artificial  entity;"  but  that  the  testa- 
tor merely  attempted  to  bequeath  a  certain  part  of  his  estate  to  the 
•*capital"  of  certain  public  school  funds.* 

Apparently  there  is  an  error  in  the  opinion  of  the  majority  of  the 
Supreme  Court  in  failing  to  give  proper  weight  to  that  part  of  the  seventh 
clause  which  directed  his  "executors  to  pay  over  to  the  lawful  custo- 
dians of  the  several  public  school  funds  mentioned  in  this  and  the  two 
preceding  clauses  of  this  will  the  several  shares  given  to  the  said  school 
funds  as  aforesaid."  (Italics  supplied)  Concededly,  the  language  of 
this  provision  is  not  artistic;  that,  however,  is  not  a  requirement  with 


25.  Halsey  v.  Stewart  (1817)  4  N.  J. 
L.  420.  N 

1.  (1919)  277  Mo.  1,  209  S.  W.  104. 

2.  The  material  portions  of  the  will 
follow : 

**4th:  The  residue  of  ray  property 
of  whatsoever  kind  and  wheresoever  sit- 
uate, I  will  and  direct  shall  be  divided 
in*o  three  equal  parts. 

"5th:  One  of  such  third  parts  I 
^ve  and  bequeath  to  the  capital  of  the 
township  school  fund  of  T.  54,  R.  10.  in 
Monroe  county,  Missouri. 

"6th:  One  of  such  third  parts  I 
give  and  bequeath  to  the  capital  of  the 
public  school  fund  of  Monroe  county. 

'7th:  One  of  such  thitd  parts  I 
give  and  bequeath  to  the  capital  of  the 
public  school  land  of  the  State  .-i  Mis- 
souri and  I  direct  my  executor  to  pay 
over  to  the  lawful  custodians  of  the  sev- 
eral public  school  funds  mentioned  in 


this  and  the  two  preceding  clauses  of 
this  will  the  several  shares  given  the 
said  school  funds  as  aforesaid.'^ 

3.  Walker,  J.,  writing  the  opinion  in 
which.  Bond.  C  J..  Paris,  and  Graves, 
JJ.,  concurred.  Williams.  T..  wrote  a 
dissenting  opinion  in  whicn  Blair,  J., 
concurred. 

^  4.  The  following  statement  in  the  ma- 
jority opinion  seems  not  clear: 

"Neither  directly  or  by  reasonable 
implication  is  a  donee  designated  who 
can  take  the  legal  title  to  the  funds  be- 
queathed and  thus  authorize  the  ap- 
pointment of  a  trustee."  If  a  donee  had 
been  designated  and  he  had  become 
vested  with  the  legal  title,  what  occas- 
sicn  would  there  be  for  the  appoint- 
ment of  a  trustee?  It  there  were  a 
trust  the  donee  himself  would  be  the 
trustee. 
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wills.  It  is  of  course  true  that  all  the  provisions  in  a  will  relating  to  a 
particular  subject  should  be  considered  together  and  the  intent  of  the 
testator  ascertained  without  regard  to  crudities  in  expression.^  If,  then^ 
the  several  clauses  are  read  by  a  sympathetic  eye,  is  it  not  plain  that  the 
testator  meant  to  vest  the  legal  title  of  the  property  bequeathed  in  the 
lawful  custodians  of  the  three  separate  school  funds?  There  seems  to 
be  no  dispute  that  the  three  school  funds  really  existed  and  that  actual 
human  beings  had  custody,  of  them  at  the  time  of  the  testator's  death. 
It  is  equally  true  that  the  beneficiaries  of  the  trust  (even  tho  they  were 
not  expressly  mentioned)  are  persons  who  would  be  benefited  by  the 
administration  of  the  capital  of  the  several  school  funds.  And  this  is 
the  point  of  view  of  Wilhams,  J.,  in  his  dissenting  opinion. 

The  answer  of  the  majority  of  the  court  to  the  above  reasoning  is 
simply  the  statement  that  "it  was  the  purpose  of  the  donor  to  bequeath 
these  shares  of  his  estate  to  the  school  funds  themselves,  and  not  to  the 
legal  custodians  of  funds  of  like  character."  Was  not  the  court  unduly 
critical  in  deciding  that  the  testator  had  an  absurd  and  impossible  inten- 
tion? This  decision  and  the  one  in  Jones  v,  Patterson^  indicate  that 
the  Supreme  Court  of  Missouri  does  not  look  with  great  interest  and 
liberality  upon  charitable  trusts.   This  strict  view  has  been  regretted.^ 

If  it  is  conceded  that  the  majority  opinion  is  correct  in  its  conclus- 
ion that  the  bequests  to  the  capital  of  the  school  funds  are  a  nullity 
there  still  remains  another  angle  of  approach.  There  would  seem  to 
be  no  doubt  that  it  was  the  intention  of  the  testator  to  create  a  charit- 
able trust  for  educational  purposes.^  The  result  would  be,  then,  that 
there  has  been  the  creation  of  a  trust  except  that  a  trustee  has  not  been 
named.*   Surely,  it  is  too  late  to  deny,  and  the  majority  opinion  appar- 


5.  R.  S.  Mo.,  1909,  Section  583: 
"All  courts  and  others  concerned  in  the 
execution  of  last  wills  shall  have  due 
regard  to  the  directions  of  the  will,  and 
the  true  intent  and  meaning  of  the  test- 
tator,  in  all  matters  brought  before 
them." 

6.  (1917)  271  Mo.  1,  195  S.  W.  1004; 
20  Law  Series  53. 

7.  "Melancholy  the  spectacle  must 
always  be,  when  covetous  relatives  seek 
to  convert  to  their  own  use  the  for- 
tune which  a  testator  has  plainly  de- 
voted to  a  great  public  benefaction." 
James  Barr  Ames,  The  Failure  of  the 
"Tilden  Trust,"  5  Harv.  L.  Rev.  389, 
Ames  Lect.  Leg.  Hist  285. 

"In  Robinson  v.  Crutcker,  bequesU  *to 
the  capital  of*  certain  township,  county 
and  state  school  funds  were  held  to  fail 
because  no  trustees  were  named,  al- 
though the  testator  directed  his  execu- 
tor to  pay  over  the  bequests  'to  the  law- 
ful custodians  of  the  several  public 
school  funds  mentioned.'  The  court 
was  of  the  opinion  that  direct  gifts  to 


the  funds  were  intended,  which  failed 
because  a  fund  could  not  be  a  legatee: 
that  there  was  no  attempt  to  create  a 
trust,  and  that  the  court  therefore  could 
not  designate  a  trustee.  On  this  rea- 
soning a  gift  to  the  Harvard  Endow- 
ment Fund  instead  of  to  the  trustees  of 
the  fund  would  fail.  The  technically  of 
this  decision  can  only  be  equaled  by  the 
decisions  in  New  York  that  a  direct  gift 
to  an  unincorported  charitable  associa- 
tion cannot  be  upheld  as  a  charitable 
trust,'*  (Italics  supplied.)  Austin  W. 
Scott,  33  Harv.  Law  Rev.  695.  Com- 
pare 19  Harv.  Law  Rev.  202. 

8.  The  majority  opinion  in  conceding* 
the  "utmost"  stated  that,  "it  was  the 
purpose  of  the  donor  to  add  money  to 
money  for  the  benefit  of  education."  277 
Mo.  1.  c.  9,  209  S.  W.  Ix.  106. 

9.  It  is  true  that  the  majority  opin- 
ion makes  the  following  declaration: 

"The  question  here  involved  is  not, 
as  contended  by  respondent,  the  failure- 
to  name  a  trustee"  etc.  277  Mo.  1.  c.  10,. 
209  S.  W.  1.  c.  107. 
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ently  concedes^®  that  a  charitable  gift  will  not  fail  because  of  a  failure 
to  designate  a  trustee.  Schmidt  v,  Hess,^^  an  earlier  Missouri  decision, 
states  the  correct  doctrine-  There  one  R  executed  and  delivered  a  deed 
in  which  the  "Lutheran  Church"  was  named  as  the  grantee.  There  was 
no  entity  by  that  name.  The  plaintiffs  as  trustees  of  the  Evangelical 
Lutheran  Trinity  Church  brought  a  bill  to  vest  title  in  the  land  in  them- 
selves and  to  restrain  the  defendants  as  trustees  of  the  German  Evan- 
gelical Central  Congregation  and  others  from  interfering  with  their 
use  of  it  Said  the  court:  "No  doubt  is  entertained  that  the  gift 
under  consideration  is  a  charity  and  falls  within  the  meaning  of  the 
rules  of  chancery.  (2  Sto.  Eq.  Jur.,  fll64,  and  cases  cited.)  And  al- 
though in  consequence  of  the  non-incorporation  of  the  church  for  whose 
benefit  the  grant  was  made,  there  was  no  one  in  esse,  at  the  time  of  mak- 
ing the  donation,  capable  of  being  the  recipient  of  the  trust;  yet  the 
use  being  a  charitable  one,  a  court  of  equity  having  ascertained  the  in- 
tent of  the  grantor,  will  not  allow  the  grant  on  that  account  to  fail,  but 
will  see  to  its  effectuation."  Accordingly,  there  was  judgment  for  a 
decree  vesting  title  in  the  property  in  the  plaintiffs,  as  trustees  of  the 
Evangelical  Lutheran  Trinity  Church.^*  This  precedent  furnished  a  cor- 
rect solution  of  the  principal  case. 

Shortly  before  the  decision  in  the  principal  case.  While  v.  Mayor  and 
Common  Council  of  City  of  Newark^*  was  decided  by  the  Court  of 
Chancery  of  New  Jersey.  The  facts  in  the  latter  case  were  even  strong- 
er against  the  vahd  creation  of  a  charitable  trust  than  they  were  in 
the  Missouri  case.^*  A  contrary  result  was  reached  in  New  Jersey.  In 
view  of  the  fact  that  the  opinion  of  the  New  Jersey  Court  is  very  clear 
it  is  wondered  whether  it  was  called  to  the  attention  of  and  considered 
by  the  Missouri  court  The  New  Jersey  court  stated:  "It  is  to  be  noted 
that  the  gift  is  directly  to  the  fresh  air  fund  and  not  to  a  trustee.  As  far 
as  appears  there  is  in  Newark  neither  an  incorporated  nor  an  unin- 
corporated body  called  the  fresh  air  fund,  and  the  evidence  fails  to  show 
the  existence  of  any  permanent  fund  of  that  description."  (Italics 
supplied.) 

Nevertheless,  the  court  held  that  the  gift  was  to  a  charity  and  that 


10.  **If  such  a  truft  has  been  creat- 
ed it  will  not  be  permitted  to  fail  be- 
cause a  trustee  has  been  erroneously  or 
uncertainly  desi^ated,  but  the  court  in 
the  exercise  of  its  inherent  equity  juris- 
diction will  appoint  one.  "  277  Mo.  I.e. 
9,  209  8.  W.  I.e.  105.  If  the  court 
meant  that  there  could  be  no  "trust"  un- 
less there  was  a  trustee  provided  for  in 
some  indefinite  manner  then  the  state- 
ment seems  too  restricted.  The  author- 
ities are  collected  in  14  L.  R.  A.  (N.S.) 
109. 

11.  (1875)  60  Mo.  591. 


12.  Compare  Lilly  et  at.  v.  Tobbein 
et  al.  (1890)  103  Mo.  477,  486.  15  S. 
W.  618  idictum);  Schneider  v.  Kloepple 
(1917)  270  Mo.  389;  193  S.  W.  834. 

13.  (1918)  89  N.  J.  Eq.  5,  103  Atl. 
1042. 

14.  The  will  under  consideration  in 
the  New  Jersey  case  provided  as  follows: 

**I  give  the  interest  of  five  thous- 
and dollars  to  the  fresh  aw  fund  of 
Newark  to  be  used  every  summer  for 
special  needy  cases  that  need  to  be  sent 
right  away  not  to  go  in  the  general 
fund,  •  •  •  the  money  I  give  to  the 
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since  the  bequest  was  for  a  specific  object,  the  court  would  nominate  a 
trustee  to  administer  the  trust. 

Nine  years  previous  to  the  decision  under  review  the  Supreme 
Court  of  lowai*  passed  upon  the  same  proposition  in  point  of  prin- 
ciple.^^ The  conclusion  of  the  Iowa  court  also  was  just  the  reverse  of 
the  Missouri  court.  Apparently  the  decision  was  not  cited  by  counsel  and 
no  mention  of  it  is  made  by  the  Missouri  Supreme  Court  It  was  argued 
in  the  Iowa  case  that  the  bequest  was  invalid  because  "there  is  no  such 
fund,  and  that  the  gift  is  not  to  any  person,  corporation,  individual  or 
thing  capable  of  accepting  it,  and  is  therefore  void  for  uncertainty."  The 
court  conceded  "that  the  statute  has  not  created  a  fund  specifically  desig- 
nated as  a  'county  permanent  school  fund'  "  and  made  this  obvious  re« 
ply:i7 

"So  also,  tho  no  donee  or  trustee  be  named,  or  if  one  be  named 
who  is  incapable  of  taking  and  holding  the  gift  for  charitable  uses,  the 
trust  will  not  be  allowed  to  fail,  as  a  court  of  equity  will  supply  the 
proper  trustee."  ^® 

It  is  only  necessary  to  contrast  with  the  New  Jersey  and  Iowa  de- 
cisions one  statement  in  the  majority  opinion  of  the  Missouri  case  to 
understand  the  cause  of  the  decision  believed  to  be  an  unfortunate  one. 
Says  the  Missouri  court:  "Hence,  it  would  become  necessary  to  sus- 
tain the  same,  to  write  into  the  will,  otherwise  clear  and  unambiguous, 
the  names  of  the  donees  who  would  take  legal  tifle  to  the  funds  be- 
queathed." i» 

Yes,  may  be  replied,  this  is  necessary  but  it  may  be  done,  and 
should  be  done,  and  has  been  done  time  and  again  by  the  chancellot 
exercising  equity  jurisdiction.  In  every  case  where  there  is  a  failure  to 
name  a  trustee  the  court  will  have  to  appoint  some  one  who  will  be- 
come invested  with  the  legal  title. 

The  final  conclusion  seems  to  be  that  whichever  point  of  view  is 


fresh  air  fund  of  Newark,  N.  J.  to  be 
put  out  at  interest  if  not  already  in- 
vested." (Italics  supplied.) 

15.  Chapman  et  at.  v.  Newell  (1910) 
146  la.  415,  125  N.  W.  324. 

16.  The  eighth  or  residtiary  clause  of 
the  will  provided:  "All  the  rest  and  re- 
mainder of  ray  estate  including  the  pro- 
ceeds of  the  land  sold,  and  after  the 
payment  of  the  legacies  above  named  I 
give,  devise  and  bequeath  absolutely 
and  without  reservation  to  the  perman- 
ent school  fund  of  Louisa  county,  Iowa." 

17.  Chapman  v.  Newell  (1910)  146 
la.  I.e.  422,  125  N.  W.  I.e.  327. 

18.  The  liberal  point  of  view  of  the 
Iowa  court  is  shown  by  the  following: 
"This  devise  does  not  attempt  to  treat 
the  'permanent  school  fund'  as  being  in 
itself  a  person  or  corporation  capable  of 


receiving  and  enjoying  the  gift,  but  it 
IS  as  if  the  testator  had  said,  'I  devise 
and  bequeath  the  remainder  of  my  es- 
tate to  increase  the  permanent  school 
fund  of  Louisa  county,*  or  *l  give  and 
bequeath  to  Louisa  county  for  a  perm- 
anent school  fund.'  If,  for  instance,  the 
will  had  contained  a  devise  'to  the 
Schoolhouse  Fund  of  the  Independent 
School  District  of  Wapello  in  Louisa 
County.'  there  would  not  be  the  slightest 
hesitation  on  the  part  of  any  Uwyer  in 
saying  that  this  was  a  good  devise  to 
the  independent  district  tor  the  use  or 
upon  the  trust  therein  expressed."  Com- 
pare the  provisions  under  consideration 
m  the  Missouri  case,  note  2,  supra. 

19.  Robinson  v.  Crutcher  (1919)  277 
Mo.  1.C  9.  209  S.  W.  I.e.  106. 
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taken,  the  majority  opinion  is  incorrect;  and  it  is  to  be  hoped  that  in 
the  course  of  time  the  minority  opinion  will  prevail. 

A.  N.  Brown.20 

Certiorari  from  the  Supreme  Court  to  the  Court  of  Appeals — 
Scope  of  the  Inquiry.  State  ex  rel.  Kansas  City  v.  Ellison.^  The 
Supreme  Court  of  Missouri  issued  a  writ  of  certiorari  to  the  Kansas 
City  Court  o^  Appeals  on  relator's  contention  that  the  latter  court  had 
failed  to  follow  the  latest  previous  ruling  of  the  Supreme  Court  in 
Bamett  v.  Kansas  City.^  The  Constitution  of  Missouri,  Section  IS, 
Article  6,  has  been  interpreted  to  give  authority  to  the  Supreme  Court 
to  quash  a  decision  of  the  Court  of  Appeals  if  it  conflicts  with  the  latest 
previous  ruling  of  the  Supreme  Court.  In  considering  whether  the  de- 
cision in  the  Bamett  case  conflicted  with  the  rulings  of  the  Supreme 
Court,  a  question  arose  as  to  certain  instructions  given  by  the  trial  court 
for  the  plaintiff.  These  instructions  were  not  set  out  in  their  entirety 
in  the  opinion  of  the  Court  of  Appeals,  but  were  only  referred  to  there- 
in. The  question  arose  as  to  whether  the  scope  of  inquiry  of  the  Su- 
preme Court  on  certiorari  extended  to  these  instructions  in  their  original 
form.  In  deciding  this  point  the  court  laid  down  the  general  rule  that 
on  certiorari  from  the  Supreme  Court  to  the  Court  of  Appeals,  any 
written  document  referred  to  in  the  opinion  of  the  Court  of  Appeals 
thereby  becomes  as  much  a  part  of  the  record  for  review  as  if  it  were 
set  out  in  the  opinion  in  haec  verba.  Xhis  doctrine  of  incorporation  into 
the  record  for  review  of  written  documents  referred  to  in  the  Courts  of 
Appeals'  opinions  is  a  comparatively  new  ruling  yet  it  seems  to  have 
been  established  by  the  decisions  during  the  last  few  years.  State  ex  rel. 
National  Newspaper^  Association  v,  Bllison^  held  that  the  original 
petition  as  presented  to  the  trial  court,  when  referred  to  in  the  opinion 
of  a  court  of  appeals,  may  be  brought  up  and  reviewed  along  with  the 
opinion.  Also,  State  ex  rel,  Heine  Safety  Boiler  Co,  v,  Robertson*  says 
that  a  previous  opinion  of  the  Court  of  Appeals  in  the  same  cause  is 
incorporated  into  the  recor<l  by  reference  thereto  in  the  opinion  under 
consideration  and  may  be  considered.  State  ex  rel.  Central  Coal  &  Coke 
Co.  V.  Bllison^  for  the  purpose  of  ascertaining  the  facts  held  that  two 
previous  opinions  of  the  Court  of  Appeals  referred  to  in  the  opinion 
under  consideration  might  be  considered.  To  the  same  effect  is  State 
ex  rel.  Quercus  Lumber  Co.  v.  Robertson.^  State  ex  rel-  Hayes  et  al.  v. 
Ellison'^  held  an  order  of  publication  to  be  incorporated  by  reference 


20.  Senior,  School  of  Law.  Univer- 
sity of  Missouri. 

1.  (1920)  220  S.  W.  498. 

2.  (1919)  214  S.  W.  240. 

3.  (1915)  176  S.  W.  11. 


4.  (1916)  188  S.  W.  101. 

5.  (1917)  270  Mo.  645,  195  S.  W. 
722. 

6.  (1917)  197  S.  W.  79. 

7.  (1916)  191  S.  W.  49. 
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thereto  in  the  opinion  of  the  Court  of  Appeals,  and  the  original  order 
was  thereby  brought  up  for  review.  State  ex  rel,  Curtis  v.  Broaddus* 
was  decided  prior  to  those  cases  just  dted.  It  laid  down  the  rule  thai 
the  entire  abstract  of  the  record  as  filed  in  the  Court  of  Appeals  may  be 
brought  up  and  examined  on  certiorari.  The  case  is  silent  on  the  doc- 
trine of  incorporation  and  the  rule  seems  to  be  too  broad,  because  later 
cases  hold  that  the  bill  of  exceptions  is  not  to  be  reviewed  on  certiorari 
by  the  Supreme  Court  to  a  Court  of  Appeals.  On  the  other  hand  State 
ex  rel.  IVahl  v,  Reynolds,^  goes  so  far  as  to  state  in  the  opinion  that  the 
scope  of  inquiry  should  be  Hmited  to  the  present  opinion  of  the  Court 
of  Appeals  that  is  under  review,  but  the  case  is  not  a  direct  holding  on 
that  point  and  the  dictum  is  not  being  followed.  Neither  does  that  case 
say  anjrthing  about  the  doctrine  of  incorporation  by  reference.  State 
ex  rel  C  R.  I,  &  P.  Ry,  Co,  v.  Bllison^^  held  that  the  Supreme  Court 
in  determining  on  certiorari  whether  there  is  a  conflict  between  the  de- 
cision of  the  Court  of  Appeals  and  the  last  previous  ruling  of  the  Su- 
preme Court  will  not  look  behind  the  recital  in  the  opinion  of  the  Ap- 
pellate Court  for  a  statement  of  the  facts  or  evidence.  State  ex  rel,  Dun- 
ham V.  Bllison^^  states  that  on  certiorari  to  the  Court  of  Appeals  the 
Supreme  Court  will  not  examine  the  bill  of  exceptions  for  the  ptu*- 
pose  of  ascertaining  the  facts  because  a  case  brought  up  for  review  by 
certiorari  is  not  to  be  reviewed  as  if  it  were  an  appeal,  but  reviewed 
only  for  the  purpose  of  determining  conflict  of  decision..  The  last  two 
cases  represent  the  law  regarding  inquiry  into  the  bill  of  exceptions  for 
the  purpose  of  ascertaining  the  facts  and  apparently  stand  undisputed.^' 

It  is  wondered,  though,  whether  the  final  word  has  been  said  as  to 
this  feature  of  the  inquiry.  Frequently  the  most  serious  question  in  a 
case  is  whether  there  is  any  evidence  to  sustain  the  judgment  below. 
Whether  there  is  any  evidence  to  sustain  a  complaint,  though  originally 
regarded  as  a  question  of  fact  for  the  jury  in  the  early  da3rs  of  the 
modem  jury  trial,  today  is  undoubtedly  a  question  of  law  for  the  judge.^' 

It  is  obvious  then  that  if  a  court  of  appeals  erroneously  decides 
that  there  is  evidence  to  sustain  a  claim  against  a  defendant  when  no 
such  evidence  exists — and  this  can  only  be  told  by  examining  the  bill 
of  exceptions — then  it  follows  that  a  Court  of  Appeals  can  in  reality 
fail  to  follow  the  rule  of  law  as  announced  in  the  last  decision  of  the 
Supreme  Court.   For  as  stated,  whether  there  is  any  evidence  of  an  as- 


8.  (1911)  238  Mo.  189,  142  S.  W. 
340. 

9.  (1917)  272  Mo.  588.  199  S.  W. 
978. 

10.  (1915)  263  Mo.  509.  173  S.  W.  690. 

11.  (1919)  213  S.  W.  459;  (1919)  213 
S   W  804 

12.  (1918)  200  S.  W.  1042;  (1919) 
257  Mo.  19,  210  S.  W.  881. 


13.  Slodtt  Case  (1648)  Style  138; 
Bushell*  Cm  (1670)  Vanglian  135: 
Chichester  v.  PMUips  (1680)  T.  Ray- 
mond 404.  "Boiler,  tusdce.  1.  Wheth- 
er there  be  any  evidence  is  a  question 
for  the  judge.  Whether  sufficient  evi- 
dence is  for  the  jury."  Company  of  Car- 
penters V.  Hayward  (1780)  1  Doug.  374. 
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serted  right,  duty,  power  or  liability  is  a  question  of  law.  A  decision  that 
there  is  not  evidence  cannot  be  tested  unless  the  evidence  given  at  the 
trial  is  examined.  If  it  will  not  be  examined  by  the  Supreme  Court 
it  would  seem  that  a  finding  that  there  is  evidence  or  that  there  is  not 
evidence,  which  is  a  question  of  law,  may  be  held  differently  by  the 
Supreme  Court  and  the  Courts  of  Appeals.  Such  a  condition  is  not 
desirable.  Harmony  of  actual  decision  was  intended  by  the  Consti- 
tution and  not  mere  lack  of  obvious  conflict  on  the  face  of  written  op- 
inions. 

Summing  up  these  decisions  it  seems  clear  that  the  scope  of  in- 
quiry on  certiorari  from  the  Supreme  Court  to  a  Court  of  Appeals  ex- 
tends primarily  to  the  opinion  of  the  Court  of  Appeals;  but  when  it  is 
necessary  to  look  further  in  order  to  throw  more  light  upon  whether 
there  is  a  real  conflict  of  decision,  the  Supreme  Court  has  adopted  the 
doctrine  of  incorporation  into  the  record  for  review  of  written  docu- 
ments referred  to  in  the  opinion  of  the  Court  of  Appeals-  The  effect 
of  this  has  been  to  extend  the  scope  of  inquiry  to  the  pleadings  in  the 
case,  orders  of  publication,  previous  opinions  of  the  Court  of  Appeals 
in  the  same  cause,  and  finally  by  the  principal  case  to  the  instructions 
given  to  the  jury  by  the  trial  court  whenever  reference  is  made  to  these 
matters  in  the  opinion  of  the  Court  of  Appeals.  Clearly  the  scope  of  in- 
quiry does  not  extend  to  the  bill  of  exceptions  or  the  facts  or  evi- 
dence other  than  as  recited  in  the  opinion  rendered  by  the  Court  of  Ap- 
peals. 

This  doctrine  of  incorporation  by  reference  is  a  fiction  but  it  seems 
to  bring  about  a  desired  result.  The  justification  for  the  fiction  is  that 
it  will  tend  to  bring  about  harmony  of  actual  decision  rather  than  mere 
harmony  of  written  opinions.  If  the  scope  of  inquiry  were  limited 
to  the  opinion  o£  a  Court  of  Appeals  it  would  often  be  impossible  to 
tell  from  a  cleverly  written  opinion  whether  there  was  a  conflict  in 
the  application  of  a  principle  of  law. 

It  is  the  actual  application  of  legal  principles  that  determines  whether 
justice  or  injustice  has  been  done  in  any  particular  controversy.^* 

John  P.  Randolph^* 

Criminai,  Law — ^Recbiving  Stolen  Goods — Guilty  Knowledge- 
State  V.  Bbbeller.^  This  was  a  prosecution  for  receiving  stolen  goods. 
The  lower  court  instructed  the  jury  that  by  the  term  "knowing"  was 
meant,  "Such  knowledge  and  information  in  his  possession  -  -  -  -  as 
would  put  a  reasonably  prudent  man,  exercising  ordinary  caution,  on 

14.  For  a  general  discaation  we    6      sity  of  MiMoiiti. 

Law  Series  3  and  13  Law  Series  30.  1.    (1920)  222  S.  W.  396;  annotated 

15.  Senior,  School   of  Law,  Univer-      in  30  Yale  Law  Jour.  194. 
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his  guard  and  would  cause  such  a  man  exercising  such  caution,  and 
under  circumstances  which  you  believe  defendant  received  the  prop- 
erty to  believe  and  be  satisfied  that  the  property  had  been  stolen."  The 
Supreme  Court  held  the  instruction  erroneous. 

Under  the  various  statutes  in  England^  and  in  the  states  of  this 
country 8  making  the  receiving  of  stolen  goods  a  felony,  knowledge  on 
the  part  of  the  accused  that  the  goods  were  stolen  is  essential  to  the 
offence.  In  defining  this  element  three  positions  are  logically  possible. 
All  of  them  have  been  set  forth  in  reported  cases-  In  a  few  of  the  earlier 
decisions*  it  was  held  that  direct  personal  knowledge  was  necessary  for 
conviction  and  this  rule  has  been  adhered  to  in  at  least  one  American 
jurisdiction.^  The  impossibility  of  proving  such  knowledge  in  the  vast 
majority  of  cases,  however,  has  lead  to  its  repudiation  in  England.^ 
This  view  has  not  been  accepted  generally  in  the  United  States. 

In  reacting  against  this  impractical  view,  some  courts  have  laid 
down  the  rule  that  where  the  defendant  receives  goods  under  such 
circumstances  that  a  man  of  ordinary  prudence  and  intelligence  would 
believe  them  to  have  been  stolen,  he  will  be  deemed  to  have  guilty 
knowledge  without  proof  of  actual  knowledge  on  his  part.''  Under 
this  rule  a  conviction  is  possible  in  cases  where  the  accused  has  no 
knowledge  of  any  kind  that  the  goods  were  originally  obtained  by  theft 
or  embezzlement.  Mere  negligence  is  permitted  to  take  the  place  of 
guilty  knowledge  in  determining  criminal  liability.  The  rule  has  been 
criticized  in  many  American  cases^  and  it  would  seem  contrary  to  the 
general  policy  of  the  common  law  to  punish  a  negligent  act  unless  the 
negligent  actor  displays  a  disregard  for  human  life  or  the  personal 
safety  of  another.  Moreover,  the  words  of  the  statute  "knowing  them 
to  have  been  stolen"  ®  make  it  clear  that  the  legislature  intended  to 
make  knowledge  the  gravamen  of  the  offence  thereby  requiring  a  spe- 
cific intent  to  be  shown.  Legislatures  might  have  created  criminal  re- 
sponsibility for  the  mere  receiving  of  stolen  goods  with  a  general 
criminal  intent  by  the  omission  of  the  quoted  words.  In  crimes  of  this 
class  negligence  is  never  allowed  to  take  the  place  of  a  criminal  intent*® 


2.  24-25  Vict  c.  96. 

3.  The  provision  in  this  state  is  Sec 
4554  R.  S.  19G9. 

4.  Rex  V.  Densley  (1834)  6  C.  &  P. 
399;  Regina  v.  Rymes  0  853)  3  C.  & 
K.  326.  The  remarks  in  these  cases, 
however,  seem  to  be  largely  obiter.  Per- 
haps the  historical  connection  between 
misprision  of  felony  and  the  receiving 
or  stolen  goods  may  account  for  the  car- 
rying over  of  this  element  from  the 
former  to  the  latter  offence. 

5.  Young  v.  Commonwealth  (1882) 
4  Ky.  Law  R.  55,  11  Ky.  Opin.  689. 

6.  Regina  v.  White  (1859)  1  F.  &  F. 
665;  Rex  v.  Dunn  (1826)  1  Moody  C.  C. 


146. 

7.  Commonwealth  v.  Finn  (1871)  108 
Mass.  466;  State  v.  Peuerhaken  (1895) 
96  la.  299,  65  N.  W.  299;  State  v. 
Druxinman  (1904)  34  Wash.  257,  75 
Pac.  814;  Commonwealth  v.  Leonard 
(1886)  140  Mass.  473,  4  N.  E.  96. 
iSemhle). 

8.  State  V.  Roundtree  (1908)  80  S.  C. 
387,  61  S.  E.  1072,  22  L.  R.  A.  (N.S.) 
833;  Robinson  v.  State  (1882)  84  Ind. 
452;  Cohn  v.  People  (1902)  197  111.  482. 
64  N.  E.  306;  State  v,  Alpert  (1914)  88 
Vt.  191,  92  Atl.  32. 

9.  4554  R.  S.  Mo.  1909. 

10.  May,  Criminal  Law,  3rd.  Ed.  Sec. 
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unless  it  is  clearly  necessary  to  carry  out  the  legislative  policy  involved 
in  the  statute.^i 

In  many  jurisdictions  a  third  view  seems  to  prevail  although  it  has 
not  been  formulated  or  defined  with  any  particular  clearness  by  the 
courts.  According  to  this  rule  personal  knowledge  by  the  accused  is 
part  of  the  corpus  delicti.^^  This  knowledge  need  not  be  an  exact  ac- 
quaintance with  the  circumstances  of  the  original  theft  or  embezzle- 
ment of  the  goods.i'  It  is  sufficient  to  prove  that  at  the  time  the  ac- 
cused received  the  goods,  he  believed  from  the  circumstances  under 
which  he  got  theni  that  they  had  been  obtained  by  the  person  giving 
them  into  his  possession  through  embezzlement  or  theft.^^  It  would 
seem  that  if  the  reception  of  the  goods  under  such  circumstances  as 
would  place  the  average  man  on  his  guard  is  proved,  the  jury  might, 
in  the  absence  of  countervailing  evidence,  reasonably  conclude  that  the 
defendant  had  such  a  belief.i'* 

They  must  be  satisfied,  however,  that  he  actually  did  so  believe, 
not  that,  measured  by  the  norm  of  the  h)rpothetical  reasonably  prudent 
man,  he  should  have  so  believed-  Under  this  view  an  actual  guilty 
knowledge  as  distinguished  from  negligence  on  the  part  of  the  defend- 
ant must  be  found  by  the  jury. 

The  instruction  given  by  the  trial  court  in  the  principal  case  em- 
bodied the  second  of  these  rules.  The  court  seems  to  have  followed  a 
form  which  for  some  years  has  been  in  general  use  with  the  trial 
courts  of  this  state.  The  existence  of  this  custom  is  evidenced  by  the 
presence  of  this  instruction  in  lists  of  instructions  set  out  in  the  re- 
ports of  cases  in  the  Supreme  Court.'®  In  none  of  the  earlier  cases  was 
the  precise  point  raised  on  appeal.  In  State  v.  Kosky}"^  however,  the 
point  seems  to  have  been  decided.  In  this  case  the  state  relied  on  evi- 
dence that  the  accused  knew  that  the  boy  from  whom  he  took  the 
goods  was  of  dishonest  character.  The  instruction  was  identical  with 
the  one  in  the  principal  case.  It  would  seem  that  under  these  facts 
the  giving  of  such  an  instruction  by  the  trial  court,  if  incorrect,  would 
have  been  prejudicial  to  the  defendant.  The  court  said:  "There  was 
no  error  in  the  instructions."   But  there  was  no  further  discussion  of 


34;  Ogeltree  v.  State  (1856)  28  Ala.  693; 
U.  S.  V.  Moore  (1873)  Fed.  Case 
15803. 

11.  U.  S.v.  Thompson  (1882)  12  Fed. 
245. 

12.  State  V.  Roundtree  (1908)  80  b. 
C.  387.  61  S.  E.  1072. 

13.  Muggins  v.  People  (1890)  135  111. 
243,  25  Am.  St  R.  357,  25  N.  E.  1002. 

14.  The  best  statement  of  the  rule 
seems  to  be  in  People  v.  Groves  (1918) 
284  111.  429,  120  N.  E.  277.  Lowell.  J[., 
in  U.  S,  V.  Moore,  Fed.  Case  15803,  m 
speaking  of  another   crime,    stated  the 


principle  applied  here  as  follows:  "Proot" 
of  the  reasonable  cause  of  belief  may 
warrant  a  jury  in  finding  knowledge  but 
it  is  not  the  legal  equivalent  of  know- 
ledge." 

15.  See  the  following  cases:  Adams  v. 
State  (1875)  52  Ala.  379;  Blumenthal  v. 
State  (1904)  121  Ga.  477,  49  S.  E.  597; 
State  V.  Goldblat  (1892)  50  Mo.  App. 
186. 

16.  State  V.  Sakowski  (1905)  191  Mo. 
605,  90  S.  W.  435,  4  Ann.  Cas.  751. 

17.  State  V.  Speritus  (1905)  191  Mo. 
24,  90  S.  W.  459. 
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the  point  here  involved.  In  so  far  as  this  case  stands  for  the  proposi- 
tion that  mere  negligence  will  take  the  place  of  a  true  guilty  knowledge 
it  is  overruled  by  the  case  under  review. 

The  court  in  the  principal  case  is  silent  as  to  the  exact  theory  of 
guilty  knowledge  adopted  in  this  state.  Does  it,  then,  intend  to  require 
proof  of  direct  knowledge  in  the  sense  of  the  earlier  English  decisions 
on  the  point?  It  would  seem  that  it  does  not  The  court  cited  with 
approval  certain  Federal  cases**  which  display  a  strong  tendency  toward 
the  third  rule  stated  above.**  The  Federal  Court  cited  with  approval 
Cohn  V.  People^  where  it  is  stated:  "It  is  true,  that  proof  of  direct 
knowledge  is  not  necessary,  md  that  evidence  of  facts  and  circum- 
stances sufficient  to  create  in  the  minds  of  the  accused  a  belief  that  the 
goods  were  stolen  may  amount  to  guilty  knowledge  of  the  fact" 

The  decision  in  the  principal  case  fails  to  notice  State  v,  Goldblat^^ 
which  decided  that  proof  that  the  accused  obtained  the  goods  from  a 
young  boy  of  known  bad  character  at  an  abnormally  low  price,  was 
sufficient  to  warrant  the^  jury  in  finding  that  he  had  a  guilty  knowledge 
of  the  larceny  of  the  goods.  Under  the  theory  above  elaborated  that 
case  may  be  reconciled  with  the  principal  case.  In  the  Goldblat  case 
the  jury  could  have  found  that  the  defendant  had  actual  belief  that  the 
goods  were  stolen.  Therefore  it  is  believed  that  the  case  under  review 
does  not  overrule  the  Goldblat  case  and  that  in  Missouri  the  third  view 
stated  above  is  the  rule  that  will  prevail.  . 

Ben  Ely,  Jr.*« 


Evidence — ^Husband  and  Wife — Confidentiai,  Communications. 
Gisel  V.  Gisel,^  In  the  above  case  the  St  Louis  Court  of  Appeals  de- 
cided that  in  a  divorce  suit,  the  plaintiff-wife's  testimony  of  a  conversa- 
tion between  herself  and  husband,  not  within  the  hearing  of  a  third  per- 
son, in  which  he  accused  her  of  infidelity,  was  properly  excluded  as  a 
confidential  communication.  The  court  apparently  realized  the  unde- 
sirability  of  the  holding  and  came  to  it  with  regret  that  it  had  no  choice 


18.  Kasle  v.  U,  S.  (1916)  233  Fed. 
878,  147  C.  C.  A.  552;  Peterson  v.  17.  S. 
(1914)  213  Fed.  920. 

19.  "It  is  not  meant  to  say,  however, 
that  conviction  cannot  be  established 
upon  circumstantial  evidence.  While 
there  was  direct  testimonv,  and  specific 
denial,  of  guilty  knowledge  on  defen- 
dant's part,  yet  there  were  in  addition 
circtimstances  of  more  or  less  tendency 
to  show  as  well  as  to  refute  such  know- 
ledge; the  relevancy  of  such  circum- 
stances, when  not  too  remote,  cannot  of 
course  be  rightly  denied;  but,  apart 
from  instructions    as    to    whether  the 


property  was  in  fact  stolen,  no  difficulty 
18  perceived  in  applying  the  circum- 
stances directly  to  the  accused  with  a 
view  of  testing  the  question  of  notice 
or  knowledge  on  his  part,  at  the  times 
he  received  the  goods  and  chattels,  that 
they  had  been  stolen  (if  in  fact  they 
were  stolen)."  Kasle  r.  United  States 
(1916)  233  Fed.  1.  c.  886. 

20.  (1902)  197  111.  1.  c.  485,  64  N.  E. 
1.  c.  307. 

21.  (1892)  50  Mo.  App.  186. 

22.  Junior,  School  of  Law,  University 
of  Missouri. 

1.    (1920)  219  S.  W.  664. 
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but  to  follow  Moore  v.  Moore^  and  Berlin  v.  Berlin,^  previously  decided 
by  the  Supreme  Court  of  Missouri. 

The  branch  of  the  law  of  evidence  involved  in  the  decision  of 
this  point  appears  to  be  in  confusion.  The  chief  cause  of  this  confu- 
sion has  been  the  failure  of  the  courts  to  clearly  distinguish  between:  (1) 
The  disqualification  of  husband  and  wife  to  testify  for  the  other;*  (2) 
the  privilege  against  the  giving  of  adverse  testimony  by  one  against  the 
other  ;5  and  (3)  the  privilege  involved  here,  i.  e.  the  privilege  against 
the  husband  or  wife  giving  testimony  as  to  confidential  conmiunications.^ 
The  American  courts  have  repeatedly  grouped  the  disqualification  and  the 
two  privileges  together  in  one  sweeping  and  grossly  inaccurate  rule.^ 
The  decisions  in  this  state  cannot  be  excepted  from  this  criticism. 

In  Moore  v,  Moore,  supra,  the  decision  was  that  a  husband  was  a 
qualified  witness  where  his  wife  was  the  opposing  party  in  a  divorce 
suit.  The  language  of  the  opinion  does  express  a  limitation  that  "they 
are  not  allowed  to  testify  in  regard  to  the  communications  from  one  to 
the  other"  «  but  this  appears  to  be  nothing  more  than  dictum. 

In  Berlin  v.  Berlin,  supra,  an  action  by  the  wife  for  support  and 
maintenance,  the  wife  was  permitted  to  testify  as  to  conversations  be- 
tween herself  and  husband  and  as  to  certain  admissions  made  by  him  to 
her.    Sherwood,  J.,  in  delivering  the  opinion  of  the  court  affirming  the 
general  term,  which  reversed  the  special  term,  said:  "The  witness  was 
clearly  incompetent  as  to  any  conversations  had  with  defendant,  or  as  to 
any  admissions  made  to  her  by  him."  •   At  the  same  time  it  was  made 
clear  that  there  was  no  intention  to  question  the  rule  that  either  spouse 
was  a  competent  witness  in  a  proceeding  between  spouses  as  to  matters 
other  than  those  set  forth  in  the  above  quotation.   As  to  the  main  point 
the  court  reasoned  in  this  general  and  somewhat  rhetorical  manner: 
"Communications  of  husband  and  wife  inter  sese  are  privi- 
leged, and  are  sedulously  guarded  by  seal  of  that  absolute  in- 
violability which  the  law  places  upon  the  hallowed  intimacies 
of  the  marital  relation.   So  strictly  has  the  law,  on  the  grounds 
of  public  policy,  enforced  the  observance  of  this  rule,  that 


2.  (1872)  51  Mo.  118. 

3.  (1873)  52  Mo.  151. 

4.  Wigmorc  on  Evidence,  section  600. 
history  of  the  rtile;  601,  policy  of  the 
rale;  603,  theory  of  the  common  law 
rale;  604.  waiver;  605.  who  is  exclud- 
ed; 606-609.  on  whose  behalf:  610.  ef- 
fect of  death  and  divorce;  612,  excep- 
tions; 619-620.  statutory  abolition. 

5.  Wigmore  on  Evidence .  section 
2227.  history  of  the  privilege;  2228,  pol- 
icy of  the  privilege;  2230-2231,  who  is 
prohibited  as  husband  and  wife:  2232- 
2233,  what  is  prohibited  testimony;  2234- 
2237.  what  testimony  is  anti-marital; 
2239,  anti-marital  testimony  admitted  ex- 


ceptionally; 2241-2243,  exercise  of  privi- 
lege; 2245,  statutory  changes. 

6.  Wigmore  on  Evidence,  section 
2332,  policy  of  the  privilege;  2333.  his- 
tory ot  the  privilege;  2334,  marital  dis- 
qualification and  anti-marital  privilege 
distinguished;  statutory  enactment;  2336- 

2338,  scope  of  the  testimony  privileged; 

2339,  persons  prohibited  and  entitled: 
2341.  cessation  of  privilege.  See  also  40 
Cyc.  2353  par.  3  and  cases  cited. 

7.  Wigmore  on  Evidence,  section 
2334,  the  disqualification  and  the  two 
privileges  distinguished. 

8.  (1873)  51  Mo.  I.  c.  119. 

9.  (1873)  52  Mo.  1.  c.  152. 
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in  no  instance  and  for  no  purpose  has  its  infraction  ever  been 
permitted;  and  on  this  point  our  statute  is  but  declaratory  of 
the  common  law."i<>    (Italics  supplied.) 

In  both  cases  the  court  failed  to  distinguish  between  (a)  the  dis- 
qualification at  common  law  because  of  interest,  (b)  the  disqualification 
of  one  spouse  testifying  for  the  other,  (c)  the  privilege  as  to  one  spouse 
testifying  against  the  other,  and  (d)  the  privilege  for  confidential  com- 
munications between  spouses.  It  has  been  thought  in  these  cases  that 
the  statute  removing  the  disqualification  because  of  interest  was  in  effect 
construed  to  remove  the  interest  disqualification  of  the  spouse  in  ac- 
tions between  spouses  and  also  to  prevent  the  exercise  of  the  privilege  as 
to  one  spouse  testifying  against  the  other .^^ 

In  Moore  v,  Moore,  supra,  it  is  not  clear  that  anything  besides  the 
disqualification  on  account  of  interest  was  definitely  considered  by  the 
court  In  Berlin  v,  Berlin,  supra,  while  the  objection  was  to  one  spbuse 
testifying  against  the  other,  it  was  stated  as  if  that  made  the  spouse  in- 
competent. The  disqualification  but  not  the  privileges  made  the  spouse 
incompetent  at  common  law.  Furthermore,  the  court  in  Berlin  v.  Berlin 
apparently  thought  that  no  communications  between  spouses  could  be  ad- 
mitted as  evidence.  There  was  no  such  rule  at  common  law.  There  was 
a  privilege  as  to  confidential  conununications,  but  it  is  to  be  remembered 
that  a  privilege  is  not  the  same  thing  as  a  disqualification  and  that  all 
communications  are  not;  confidential.  A  disqualification  is  absolute  and 
need  only  be  called  to  the  attention  of  the  court  by  either  party  to  be  in- 
voked, whereas  a  privilege  can  be  asserted  only  by  the  one  to  whom  it 
belongs. 

Moreover,  it  soon  became  necessary  for  Sherwood,  J.,  himself,  to 
make  a  distinction  between  communications  generally  and  confidential 
communications.  In  Darrier  v,  Darrier^*  an  action  by  the  husband 
against  the  wife  to  divest  her  of  title  to  land,  he  was  held  competent  to 
testify  as  to  a  conununication  from  himself  to  the  wife  on  the  ground 
that  the  rule  did  not  apply  to  communications  not  in  themselves  of  a  con- 
fidential nature.  In  Henry  v.  Sneed,^^  where  the  husband  and  wife  had 
been  induced  by  fraud  to  execute  a  deed  of  trust,  it  was  held  "the  testi- 
mony of  both  husband  and  wife  was,  ex  necessitate,  competent  as  to  their 
conversation,  on  two  grounds:  that  those  conversations  were  a  part  of 
the  res  gestae,  and  on  the  foot  of  fraud."  Apparently,  the  conversa- 
tions between  the  husband  and  wife  were  of  a  confidential  nature.  It 


10.  (1873)  52  Mo.  1.  c  152. 

11.  Wi^ore  on  Evidence,  section 
2245. 

12.  (1874)  58  Mo.  222.  opinion  by 
Sherwood,  J. 

13.  (1889)  99  Mo.  407,  12  S.  W.  663. 
17  Am.  St.  Rep.  580,  opinion  by  Sher- 
wood, J. 


14.  In  Sauter  and  Adams  v.  Serutch- 
field  (1887)  28  Mo.  App.  150  one  of  the 
issues  was  whether  tne  wife  had  been 
supplied  with  the  necessaries  of  life  by 
her  husband  and  it  was  held  that  a  case 
of  that  kind  should  form  an  exception  to 
the  general  rule.  The  fact  that  she  had 
not  been  supplied  with  the  necessaries 
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was  observed  by  the  court  that  the  cause  of  action  was  not  one  between 
the  husband  and  wife.  But  the  court  failed  to  observe  that  it  was  an  ad- 
versary and  not  one  of  the  spouses  who  objected  to  the  evidence.  It 
is  not  clear  but  apparently  the  husband  and  wife  were  the  plaintiffs.  Ob- 
viously, then,  there  could  be  no  objection  because  one  spouse  was  testi- 
fying against  the  other.**  Whether  they  were  disqualified  because  they 
were  testifying  for  each  other  when  both  were  parties  in  interest  was  not 
specifically  considered.*^  Considered  as  a  matter  of  confidential  com- 
munication, alone,  it  could  have  been  said  that  it  was  not  a  privilege  that 
the  adversary  could  assert.*^  Nevertheless,  the  court  apparently  treat- 
ed the  situation  as  an  exception  to  the  general  rule  concerning  confiden- 
tial communications  between  husband  and  wife.*® 

It  is  evident,  therefore,  that  exceptions  have  been  made  to  the  broad 
proposition  stated  by  Sherwood,  J.,  in  Berlin  v.  Berlin.  Does  an  excep- 
tion exist  in  divorce  suits  where  the  grounds  urged  to  support  the  action 
can  be  proved  only  by  the  testimony  of  the  husband  or  wife  as  to  confi- 
dential communications?  This  precise  question,  apparently,  has  not  been 
before  the  Supreme  Court  of  Missouri  since  Berlin  v.  Berlin,  if  it  may 
properly  be  said  to  have  been  before  the  court  then.  In  Miller  v.  Miller}^ 
Lewis,  P.  J.,  referred  to  the  problem  in  this  manner:  "It  has  long  been 
settled  in  Missouri,  that  charges  of  infidelity  made  by  the  husband  without 
any  just  cause,  are  such  personal  indignities  as  the  statute  contemplates 

in  defining  the  grounds  for  a  divorce  If  it  be  the  policy  of  social 

regulations  in  this  state,  that  the  making  of  such  charges  may  properly 
eventuate  in  the  dissolution  of  the  marriage  tie,  the  question  may  be  ask- 
ed, how  can  that  policy  be  sustained  by  a  rule  which,  in  many  cases, 
closes  the  mouth  of  the  only  person  who  can  testify  to  the  injurious  fact, 
and  for  whose  especial  protection  the  law  was  made?"^® 

The  problem  was  met  in  a  rather  unsatisfactory  manner  in  Maget  v. 
Maget,^^  In  a  suit  for  divorce  the  wife  testified  concerning  the  abuse 
she  sustained  from  her  husband,  of  certain  protests  and  declarations 


of  life  was  a  matter  peculiarly  within 
her  own  knowledgre  and  in  the  privacy 
of  domestic  life  generally  unknown  to 
others.  It  was  held  that  under  the  cir- 
cumstances she  was  a  competent  witness 
for  her  husband-defendant.  The  court 
apparently  saw  no  difference  between  the 
disqualification  of  one  spouse  for  the 
other  and  the  privilege  as  to  one  spouse 
testifying  against  the  other.  In  Moeck- 
el  V.  Heim  (1896)  134  Mo.  576.  36  S.  W. 
226,  a  case  involving  fraud.  Henry  v. 
Sneed  (1889)  99  Mo.  407.  12  S.  W.  663. 
17  Amer.  St.  Rep.  580  was  cited  and 
followed. 

15.  Furthermore,  the  adversary^  could 
not  ask  for  the  benefit  of  the  privilege. 
Wigmore  on  Evidence,  section  2241,  note 
5 


16.  See  Wigmore  on  Evidence,  section 
613;  Buck  V.  Ashbrook  (1873)  51  Mo. 
539.  See  also  R.  S.  Mo.,  1909,  section 
6359. 

17.  Wigmore  on  Evidence,  section 
2340. 

18.  Wigmore  on  Evidence,  section 
2338. 

19.  (1883)  14  Mo.  App.  418. 

20.  (1883)  14  Mo.  App.  1.  c.  420.  The 
court  states  "that  while  both  parties 
may  testify  in  a  divorce  suit,  neither 
should  be  permitted  to  relate  private  ut- 
terances of  any  description  which  have 
been  addressed  by  the  one  to  the  other." 
1.  c  421.  Despite  the  admission  of  such 
utterances  the  judgment,  nisi,  was  af- 
firmed because  the  error  was  harmless. 

21.  (1900)  85  Mo.  App.  6. 
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made  by  her  to  him  and  of  his  replies  thereto.  Apparently  the  communi- 
cations were  confidential.  The  action  of  the  trial  court  in  granting  a 
divorce  was  approved.  The  decision  fails  to  distinguish  between  the 
privilege  one  spouse  has  to  prevent  the  other  from  testifying  against 
him  or  her  and  the  privilege  as  to  confidential  communications.  It  would 
seem  that  both  privileges  were  involved.  The  court  discussed  the  prob- 
lem as  if  the  former  privilege  was  the  only  one  to  be  considered.  Moore 
V,  Moore,  supra,  was  cited  but  it  would  seem  that  the  dictum  rather  than 
the  decision  was  in  the  mind  of  the  court.  Berlin  v.  Berlin,  supra,  was 
not  cited  and  it  was  not  observed  that  these  two  cases  had  removed  the 
disqualification  on  account  of  interest  in  actions  between  the  spouses,  and 
the  privilege  of  one  spouse  testifying  against  the  other.  At  least,  that 
seems  to  be  the  proper  interpretation  of  those  decisions.**  The  court  in 
the  Maget  case  made  its  decision  on  the  basis  of  an  exception  to  the 
privilege  as  to  one  spouse  testifying  against  the  other.  A  number  of  ex- 
ceptions to  this  privilege  were  recognized  at  common  law  but  it  seems 
that  this  was  not  generally  extended  to  divorce  proceedings.**  Further- 
more, it  would  seem  that  the  same  exceptions  should  be  recognized  as  to 
the  privilege  for  confidential  communications.**  Therefore,  the  Maget 
case  would  seem  to  stand  for  an  exception  to  the  privilege  as  to  confi- 
dential communications  where  the  exercise  of  the  privilege  would  work 
a  cruel  injustice  upon  one  spouse  in  controversies  between  them. 

It  is  not  thought  that  this  interpretation  of  Maget  v.  Maget  neces- 
sarily conflicts  with  Berlin  v.  Berlin,  supra.  The  latter  case  is  obscurely 
reported  and  at  most  attempts  to  state  a  general  doctrine.  Several  deci- 
sions by  the  Missouri  Supreme  Court  sufficiently  establish  exceptions  to 
the  general  language.*'  It  does  not  appear  that  there  was  any  com- 
pelling necessity  for  announcing  an  exception  in  Berlin  v.  Berlin.  But 
in  the  case  under  review  the  failure  to  recognize  an  exception  means  that 
a  rule  of  evidence  deprives  a  person  of  the  benefit  of  a  rule  of  substan- 
tive law  which  is  well  established  as  a  part  of  the  social  policy  of  the 
state.*^  If  this  point  of  view  had  been  taken,  the  decision  in  the  case 
under  review  would  not  have  worked  a  possible  injustice.   While  the 


22.  See  note  11.  supra. 

23.  Wigmorc  on  Evidence,  section 
2239. 

24.  Wigmore  oii  Evidence,  section 
2338,  dting  the  folIowinR  Missouri 
cases:  Henry  v.  Sneed  (1889)  99  Mo. 
407.  12  S.  W.  663;  Moeckel  v.  Heim 
(1896)  134  Mo.  576,  36  S.  W.  226,  17 
Am.   St.  Rep.    580;    Rice    v.  Waddill 

(1902)  168  Mo.  99.  67  S.  W.  605. 

25.  See  note  24,  supra. 

26.  R.  S.  Mo.,  1909.  sec.  2370;  Miller 
V.  Miller  (1883)  14  Mo.  App.  1.  c.  420 
{dictum);  Clinton  v.  Clinton  (1895)  60 
Mo.  App.    296;    Ashhurn    v.  Ashburn 

(1903)  101  Mo.  App.  365,  74  S.  W.  394 


(dictum):  Rose  v.  Rose  (1908)  129  Mo. 
App.  175,  107  S.  W.  1089.  It  may  be 
noticed  that  confidentia!  statements  be- 
tween the  spouses  were  admitted  in  the 
last  named  case.  Since  the  suit  was  un- 
contested there  was  no  objection  and  the 
point  is  not  discussed.  It  seems  unsat- 
isfactory to  have  a  substantive  right  de- 
pend upon  a  contested  case  and  an  ob- 
jection to  the  testimony.  In  Miller  v. 
Miller,  supra,  it  is  suggested  that  a  "vit- 
uperative epithet"  and  a  "mere  protest 
of  a  wife  against  her  husband's  con- 
duct" could  not  be  a  confidential  com- 
munication; but  quaere. 
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distinction  between  the  suggested  exception  and  the  decision  in  Berlin  v, 
Berlin,  supra,  may  be  a  fine  one,  still  it  forms  the  only  apparent  justifi- 
cation for  the  decision  in  Maget  v.  Maget,  supra.  Since  the  latter  deci- 
sion is  highly  desirable  it  is  to  be  regretted  that  it  was  not  discussed  in 
the  principal  case  and  it  is  hoped  that  it  will  be  upheld  by  the  Supreme 
Court  whenever  the  question  is  presented  there.*^ 

DupuY  Wamick.*® 


27.  In  Sckweikert  v.  Sckweikert 
(1904)  108  Mo.  App.  477,  83  S.  W. 
1095  it  wai  said  by  ny  of  dictum  that 
private  commtmications  between  hosband 
and  wife  are  not  admissible  bat  "where 
from  the  peculiar  nature  of  the  inqairy, 
the  information  sought  is  peculiarly  with- 
in the  knowledge  of  the  wife,  the  ne- 
cessity for  her  testimony  ma^  outweigh 

Eublic  policy  and  the  rule  disqualifying 
er  as  to  such  statements  may  be  re- 
laxed or  suspended."  In  Meyer  v.  Mey- 
er (1911)  158  Mo.  App.  299,  138  S.  W. 
70,  the  exception  as  to  the  rule  for  con- 
^dential    communications    is    stated  in 


broad  terms  but  nothing  is  gained  by 
denominating  the  communications  as 
"verbal  assatilts.'*  In  Gruner  v,  Grun- 
er  (1914)  183  Mo.  App.  157.  165  S.  W. 
865  the  same  judge  who  wrote  the  opin- 
ion in  Meyer  v.  Meyer,  supra,  announc- 
ed by  way  of  dictum  a  conclusion  con- 
trary to  the  one  he  wrote  three  years  be- 
fore and  admitted  that  he  had  stated  the 
rule  "too  broiadly.*'  See  Revercomb  v. 
Revercomb  (1920)  222  S.  W.  899  I.  c. 
905,  a  decision  b^  the  Kansas  City  Court 
of  Appeals  ignormg  Maget  v.  Mapet. 

28.  Junior,  School  of  Law,  University 
of  Missouri. — Ed. 
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CONSTITUTIONAL  StlPREMACY— I  do  not  think  the  United 
States  would  come  to  an  end  if  we  lost  our  power  to  declare  an  ^ct 
of  Congress  void.  I  do  think  the  Union  would  be  imperiled  if  we  could 
not  make  that  declaration  as  to  the  laws  of  the  several  States.  For  one 
in  my  place  sees  how  often  a  local  policy  prevails  with  those  who  are 
not  trained  to  national  views  and  how  often  action  is  taken  that  embodies 
what  the  commerce  clause  was  meant  to  end. — Mr.  Justice  Holmes,  Col- 
lected Legal  Essays,  p.  296. 


DECLARATORY  JUDGMENTS— The  Supreme  Court  of  Michigan 
(Sharp  and  Clark,  JJ.,  dissenting)  has  held  a  declaratory  judgment 
act  unconstitutional.  It  is  hoped  that  the  decision  (Anway  v.  Grand 
Rapids  Railway  Co.  179  N.  W.  350)  will  meet  the  same  fate  that  Ives  v. 
So.  Buffalo  Ry.  Co.  200  N.  Y.  271  met.  The  latter  case  held  a  work- 
man's compensation  act  unconstitutional.  But  progressive  legal  opinion 
would  not  stand  for  such  a  result.  There  is  an  excellent  comment  on  the 
Anway  case  in  19  Michigan  Law  Review  86.  It  would  seem  that  the  ma- 
jority of  the  Michigan  court  reasoned  poorly.  There  is  another  article 
concerning  the  case  in  the  Journal  Issued  by  American  Bar  Association, 
Vol.  6,  p.  145. 
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STOCK  WITHOUT  PAR  VALUE— Twelve  states-Alabama,  CaU- 
fornia,  Delaware,  Maryland,  Maine,  New  Hampshire,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Virginia  and  West  Virginia — authorize  cor- 
porations to  issue  capital  stock  of  no  par  value.  19  Michigan  Law  Re- 
view 96.  A  similar  law  has  been  suggested  for  Missouri.  20  Law  Scries 
66.  The  object  of  such  legislation  is  to  restrict  the  possibility  of  fraud 
by  promoters  and  stock  sellers.  The  certificate  of  stock  under  such  a 
law  does  not  represent  on  its  face  that  it  has  any  particular  value.  The 
only  representation  is  that  the  owner  of  the  certificate  has  a  certain 
number  of  units  in  a  corporation  with  a  certain  authorized  number  of 
units.  It  is  the  dollar  mark  on  the  certificate  that  misleads  the  tm- 
wary. 


JUDICIAL  SELECTION — In  the  First  Judicial  District,  consisting 
of  Manhattan  and  the  Bronx,  nine  Justices  of  the  Supreme  Court  are 
to  be  elected  next  Tuesday.  Five  of  the  sitting  Justices,  Erlanger, 
Ford,  Giegerich,  Guy,  Platzek,  are  indorsed  by  both  parties  and  will  be 
re-elected.  The  names  of  these  five  have  both  the  party  emblems, 
the  eagle  and  the  star,  before  their  names  and  after  them  the 
words  "Republican"  and  "Democratic."  Voters  should  not  be  confused 
by  this  and  make  the  error  of  voting  only  for  the  four  candidates  who 
have  but  the  single  emblem  and  the  single  party  description  on  the  ticket. 
They  should  vote  for  nine  candidates,  not  for  four  merely. — Editorial, 
New  York  Times,  October  30,  1920. 

This  is  concrete  proof  of  the  success  the  bar  associations  in  the  City 
of  New  York  have  had  in  their  efforts  to  influence  the  selection  of 
Judges.  See  the  articles  by  Mr.  Louis  F.  Doyle  in  20  Law  Series  69, 
72.  There  is  a  committee  of  the  Missouri  Bar  Association  for  consider- 
ation of  the  problem. 


EDUCATION  AND  ETHICS— Moreover,  education  brings  with 
it  a  sense  of  proportion  and  appreciation  of  essential  values  which  fit 
the  lawyer  to  bear  the  moral  responsibilities  of  his  profession.  It  is  not 
without  significance  from  the  educational  viewpoint  that  the  members 
of  the  bar  who  have  been  disciplined  by  the  Appellate  Division  of  the 
Supreme  Court  in  New  York  City  (which  has  won  an  almost  national 
reputation  by  its  efforts  to  rid  the  bar  of  its  unworthy  members)  are 
almost  without  exception  men  without  any  liberal  education.  The  su- 
periority as  a  whole  of  the  English  bar  over  our  own,  despite  its  inferior 
legal  education,  is  due,  I  believe,  to  the  fact  that  most  of  its  members 
are  educated  at  the  universities. — Harlan  F.  Stone,  President's  Address, 
Association  of  American  Law  Schools,  1919. 
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JUSTICE  WINSLOW'S  SUCCESSOR— Honorable  Burr  W. 
Jones,  of  Madison,  a  learned  and  accomplished  lawyer,  perhaps  not  in- 
aptly referred  to  as  the  Nestor  of  the  Bar  of  that  state,  has  been  ap- 
pointed to  fill  the  vacancy  on  the  Supreme  Court  of  Wisconsin  created 
by  the  death  of  Chief  Justice  Winslow.  As  indicating  the  scrupulous 
effort  made  in  Wisconsin  to  keep  the  selection  of  members  of  that 
Court  out  of  the  strife  of  partisan  politics,  it  is  to  be  noted  that  Gov- 
ernor Philipp,  a  Republican,  in  view  of  the  fact  that  the  late  Chief  Jus- 
tice was  a  Democrat,  appointed  Mr.  Jones,  a  life  long  Democrat,  to  fill 
the  vacancy  until  an  election  in  1922.  The  latter  does  not  succeed,  how- 
ever, to  the  Chief  Justiceship  as  that  goes  to  the  Justice  oldest  in  com- 
mission.— VI.  Journal  Issued  by  American  Bar  Association,  p.  67. 

If  the  Wisconsin  point  of  view  could  obtain  in  Missouri  a  long  step 
in  advance  would  have  been  taken. 


BAR  ASSOCIATION  INFLUENCE— The  vacancy  on  the  pubUc 
service  commission,  made  by  the  resignation  of  Judge  John  Kennish, 
will  be  filled  by  John  E.  Kurtz,  an  attorney  here,  it  was  announced  late 
today. 

When  Judge  Kennish  resigned  to  become  master  in  chancery  in  the 
street  railways  receivership  here,  Governor  Gardner  told  Arthur  M. 
Hyde,  garvemor-elect,  he  would  appoint  to  fill  the  vacancy  the  man 
Hyde  named.  Mr.  Hyde  asked  John  Pew,  President  of  the  Kansas  City 
Bar  Association,  to  name  Judge  Kennish's  successor.  Mr.  Pew  conferred 
with  members  of  the  association  and  decided  upon  Mr.  Kurtz. — The 
Kansas  City  Star,  DecemT)er  3,  1920. 

Governor  Hyde  started  his  administration  auspiciously.  There  is 
a  need  for  bar  associations  and  lawyers  should  be  alert  to  their  public 
responsibihty.  The  public  is  ready  to  listen  to  the  advice  given  by  re- 
sponsible and  well  conducted  bar  associations  as  to  the  qualifications 
of  men  for  judicial  or  quasi- judicial  offices. 


HATEFUL  MONOPOLIES—Monopolies  are  hateful  to  the  law. 
It  is  against  sound  public  policy  to  encourage  them. — ^Williamson,  J.,  in 
State  V.  Cupples  Station  Light,  Heat  &  Power  Co.,  223  S.  W.  1.  c  83. 

But  can  it  be  said  to  be  against  public  policy  for  a  monopoly  to  ex- 
ist among  public  service  institutions?  See  Wyman  on  Public  Service 
Corporations,  Vol.  1,  Sec.  51.  Nor  were  monopolies  at  all  hateful  in 
an  early  day.  "Indeed,  a  regulated  monopoly  with  the  corresponding 
obligation  of  public  service  seemed  in  that  age  to  the  great  majority  of 
people  far  better  than  an  unregulated  competition  without  public  obliga- 
tion." Wyman  on  Public  Service  Corporations,  Vol.  1,  Sec  2. 
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MISSOURI  BAR  ASSOCIATION  MEETING 


The  annual  meeting  of  the  Missouri  Bar  Association  was  held  in 
St.  Louis  December  3  and  4.  The  attendance  was  disappointing.  The 
program  was  interesting  and  above  expectation.  More  important,  the 
association  displayed  a  willingness  to  do  something  more  than  talk.  The 
action  taken  was  largely  in  the  way  of  appointing  committees.  If  care- 
ful selections  are  made  and  the  proper  energy  is  placed  behind  the  or- 
ganization during  the  present  year  there  is  reason  to  hope  that  the  asso- 
ciation will  enter  upon  a  new  era. 

The  opening  address  of  Mr.  Frederick  W.  Lehmann,  president  of 
the  St.  Louis  Bar  Association,  emphasized  the  necessity  of  doing  every- 
thing possible  to  make  criminal  law  and  criminal  procedure  effective  in 
order  to  prevent  the  hordes  of  vice  from  overrunning  us.  He  also  di- 
rected attention  to  the  work  of  the  St.  Louis  Bar  Association  with  refer- 
ence to  judicial  candidates  in  the  primary  and  general  elections  and  pre- 
dicted that  hereafter  the  recommendations  would  be  given  greater  con- 
sideration by  political  organizations. 

The  response  was  well  handled  by  Mr.  Murat  Boyle  of  Kansas  City, 
who  advocated  the  elimination  of  meaningless  refinements  and  restric- 
tures  which  now  surround  the  preparation  of  an  abstract  of  the  record. 

President  Lamar  delivered  an  interesting  address.  He  advocated  two 
measures  of  importance.  The  first  concerned  the  movement  to  secure 
court  made  rules  of  procedure.  Such  has  been  the  position  of  the  Amer- 
ican Bar  Association  for  some  years  and  there  is  reason  to  expect  that 
Congress  soon  will  authorize  the  Supreme  Court  of  the  United  States 
to  make  the  rules  on  the  law  side  as  it  now  does  on  the  equity  and  ad- 
miralty sides.  The  other  measure  would  secure  a  legislative  reference 
bureau  for  Missouri.  On  motion  the  first  proposal  was  referred  to  the 
Committee  on  Judiciary,  Amendments  and  Procedure,  which,  unfortu- 
nately, for  lack  of  a  quorum  failed  to  have  a  meeting.  The  second  was 
adopted  by  the  association  and  included  in  its  legislative  program. 

The  address  delivered  by  Commissioner  John  T.  White  dealt  with 
a  subject  about  which  nothing  new  can  perhaps  be  said.  Nearly  every 
lawyer  has  a  definite  opinion  upon  the  justification  given  by  the  courts 
in  declaring  laws  unconstitutional.  Perhaps  the  importance  of  the  sub- 
ject is  overemphasized.  At  least  Mr.  Justice  Holmes  has  ventured  to 
assert  that  in  his  opinion  society  would  continue  to  function  even  if 
state  courts  were  denied  the  power  and  the  federal  courts  were  denied 
the  power  so  far  as  the  acts  of  Congress  are  concerned.  On  the  con- 
trary he  has  thought  that  the  United  States  of  America  would  be  in 
danger  if  the  various  states  could  adopt  laws  in  violation  of  the  federal 
constitution.  In  any  event  Conmiissioner  White  achieved  distinction  by 
the  literary  style  of  his  argument  that  made  its  reception  a  pleasure. 
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Judge  Olson 


No  doubt  the  feature  of  the  program  was  the  address  delivered  by 
Judge  Harry  Olson  on  the  "Municipal  Court  of  Chicago  and  Its  Psy- 
chopathic Laboratory."  There  seemed  to  be  no  doubt  that  the  speaker 
convinced  his  audience  that  justices  of  the  peace  should  be  supplanted 
by  a  municipal  court  in  large  urban  conmiunities.  Later  the  association 
went  on  record  as  favoring  a  system  of  municipal  courts  for  the  larger 
cities  of  Missouri  provided  it  would  not  be  in  conflict  with  the  constitu- 
tion of  the  state. 

Judge  Olson  is  a  very  entertaining  speaker  and  tho  his  address  last- 
ed about  two  hours  those  in  his  audience  were  sorry  when  he  ceased 
Since  then  he  has  been  heard  by  the  Kansas  City  Bar  Association.  The 
state  will  owe  him  a  debt  of  gratitude  if  his  influence  results  in  the 
abolition  of  justices  of  the  peace  in  St  Louis  and  Kansas  City.  As 
Judge  Olson  said  in  St  Louis,  Justices  of  the  peace  were  established  in 
an  early  day  in  England  to  combat  brigandage  in  rural  districts  but  in 
the  present  generation  it  had  been  found  necessary  to  establish  munici- 
pal courts  to  stop  the  brigandage  of  the  justices.  It  is  an  idle  dream  to 
attempt  to  render  justice  through  men  who  are  untrained  for  the  task 
and  without  any  professional  ideals. 


The  St  Louis  Bar  Association  very  pleasantly  entertained  the  mem- 
bers of  the  Missouri  Bar  Association  the  night  of  December  3  with  a 
buffet  supper  at  Hotel  Jefferson.  The  feature  of  the  evening  was  a 
very  brilliant  oratorical  address  on  "The  Country  Lawyer"  by  Mr. 
Thomas  Dumm  of  Jefferson  City. 

Saturday  night  the  annual  banquet  was  held  in  the  Statler  Hotel. 
Judge  John  S.  Farrington  presided  as  toastmaster.  Mr.  Fred  Dumont 
Smith  of  Hutchinson,  Kansas,  spoke  learnedly  about  "The  Kansas  In- 
dustrial Court"  Apparently  he  convinced  some  who  had  been  skepti- 
cal of  the  plan.  He  insisted  that  the  organization  was  not  for  the  pur- 
pose of  securing  compulsory  arbitration  under  the  name  of  a  court  but 
that  the  purpose  was  to  avoid  compromises  (usually  the  result  of  ar- 
bitration) and  to  obtain  a  legal  determination  upon  principles  of  justice. 

Judge  K.  M.  Landis  delivered  a  characteristic  address.  He  spoke 
on  the  enforcement  of  criminal  law  and  the  parole  system.  He  also  took 
occasion  to  announce  that  he  expected  to  spend  the  next  seven  years  as 
the  head  of  organized  baseball  and  at  the  same  time  retain  his  judicial 
position.  He  recognized  the  criticism  he  had  received  and  announced 
that  he  was  ready  to  resign  if  Congress  should  so  request. 
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COMMITTEB  RSPORTS 


The  most  carefully  considered  and  the  most  important  report  pre- 
sented was  that  of  the  Committee  on  Legal  Education.  The  chairman, 
E.  L.  Alford,  presented  a  proposed  bill  which,  if  enacted,  would  provide 
two  requirements  preliminary  to  the  examination  given  by  the  State 
Board  of  Bar  Examiners.  One  is  that  the  applicant  shall  have  had  a 
standard  high  school  education  and  the  second  is  that  he  shall  have 
undergone  a  course  of  legal  training  for  three  years  of  thirty  weeks 
each  year  in  some  law  school  or  office  approved  by  the  Supreme  Court. 
The  bill  was  made  a  part  of  the  legislative  program  with  the  under- 
standing that  the  second  requirement  could  be  met  by  combining  training 
in  an  approved  law  school  with  that  received  in  any  office  approved  by 
the  Supreme  Court 

The  Conunittee  on  Uniform  Legislation  recommended  that  the  uni- 
form law  for  probate  of  wills  be  urged  upon  the  legislature  and  that  the 
latter  body  be  requested  to  provide  for  expenses  of  the  Commissioners 
On  Uniform  State  Laws. 


On  the  motion  of  Mr.  John  M.  Atkinson,  a  committee  was  author- 
ized for  the  purpose  of  doing  as  much  work  as  possible  on  suggestions 
for  the  constitutional  convention  in  case  one  is  authorized  by  the  voters 
at  the  special  election  to  be  held  next  August  as  was  provided  by  the 
adoption  of  Constitutional  Amendment  15  last  November.  This  is  an  im- 
portant work.  Conventions  have  been  held  in  several  states  in  recent 
years  including  New  York,  Arkansas,  Nebraska  and  Illinois.  We  should 
know  the  proposals  before  these  conventions,  the  arguments  and  the 
determinations. 

Senator  G.  H.  Whitecotton  of  Moberly,  presented  a  proposal  to 
withdraw  judicial  candidates  from  the  primary  system.  The  proposal 
was  approved  and  it  is  hoped  that  the  present  administration  will  favor 
the  suggestion. 


The  Association  adopted  an  amendment  to  its  constitution  provid- 
ing that  the  Secretary  shall  be  elected.  The  desire  was  that  the  Secre- 
tary should  be  practically  permanent  in  order  that  there  may  be  con- 
tinuity in  the  work  of  the  Association.  The  annual  election  makes  it 
possible  to  make  a  change  whenever  the  Secretary  proves  unsatisfactory. 

The  proposed  amendment  which  would  provide  a  method  whereby 
the  Bar  Association  would  become  an  active  force  in  the  selection  of 
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candidates  for  the  appellate  courts  was  the  subject  of  interesting  dis- 
cussion. All  but  one  speaker  favored  the  general  plan  but  it  was  de- 
cided to  refer  the  matter  to  a  special  committee  of  three  to  be  appointed 
by  the  President  It  is  anticipated  that  the  report  of  this  committee 
will  be  one  of  the  main  subjects  of  discussion  at  the  next  annual  meet- 
ing. The  Michigan  Bar  Association  has  a  similar  proposal  under  con- 
sideration. As  long  as  our  judges  are  elected  by  the  voters  and  are  also 
subject  to  the  primary  system  some  such  system  seems  to  be  the  only 
way  out  of  the  wilderness. 

Columbia,  Missouri.  Kbnngth  C.  Sears 


COMMITTEES— President  Curlee  has  appointed  members  to  the 
various  committees.  It  is  believed  that  he  has  displayed  sound  judg- 
ment He  evidently  acted  upon  the  principle  that  it  is  necessary  to  ap- 
point men  who  are  interested  in  the  work  rather  than  men  who  are  eith- 
er personal  friends  or  who  would  give  merely  distinction  to  the  com- 
mittee because  of  their  positions  or  attainments.  The  Missouri  Bar  As- 
sociation should  become  more  efficient  under  the  leadership  of  the  com- 
mittees and  none  of  the  sociability  will  be  lost. 

The  Committee  on  Grievances  and  Legal  Ethics  is  of  particular  inter- 
est. In  less  than  a  month  after  the  St  Louis  meeting  three  complaints 
of  Missouri  lawyers  had  been  received  by  the  Secretary.  One  was  from  a 
business  organization  in  New  York.  It  should  be  obvious  that  there 
should  be  a  clearing  house  for  such  complaints.  Otherwise,  the  profes- 
sion in  this  state  would  suffer.  The  Missouri  Bar  Association  should 
be  the  general  clearing  house. 


LEGAL  EDUCATION— The  by-laws  of  the  Section  require  the 
Council  to  investigate  the  entire  subject  of  legal  education  and  make  a 
report  as  to  what  course  is  needed  to  bring  about  reform.  In  plain  lan- 
guage, the  purpose  is  to  show  up  the  proprietary  law  schools  which 
have  slight  facilities  for  teaching  law  and  exist  for  the  benefit  of  their 
owners  rather  than  for  the  good  of  the  students  or  the  public  In  no 
other  profession  have  requirements  been  so  slack  in  recent  years.  Law 
teaching  is  overdue  for  a  cleaning  up.  But  the  work  is  unpleasant.  Ap- 
parently afraid  that  the  Council  would  not  do  its  full  duty  in  the  premis- 
es, a  motion  was  offered  by  William  Draper  Lewis  to  create  a  special 
committee  to  do  what  the  by-laws  require  of  the  Council.  Action  was 
deferred  until  the  last  session  and  then  the  resolution  was  modified  so 
that  it  merely  directs  the  Council  to  investigate  and  report. — Editorial 
Note,  American  Bar  Association  Meeting,  Illinois  Law  Review,  VoL 
XV,  p.  208. 
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ELECTION  RESULTS  FROM  ST.  LOUIS 


The  result  of  the  general  election  in  St  Louis  in  November  is  an 
encouragement  to  all  who  are  sincerely  interested  in  placing  judges  on 
an  elevated  plane.  The  St.  Louis  Bar  Association  made  certain  recom- 
mendations for  the  judicial  candidates  of  the  two  leading  parties  prior  to 
the  primary.  These  were  accepted  by  the  Democratic  organization.  The 
Republican  organization  (except  the  Koeln-Foristel  forces)  felt  certain 
of  its  power  and  insisted  upon  judicial  offices  as  a  spoil.  The  result  of 
the  primary  indicated  that  in  St.  Louis  the  independent  voter  was  ready 
to  welcome  the  advice  of  the  Bar  Association  though  only  one  out  of 
four  Republican  candidates  recommended  was  nominated. 

But  the  contest,  thus  started,  continued  into  the  general  election. 
Kimmel,  Killoren  and  Krueger,  the  three  candidates  nominated  by  the 
machine,  met  with  organized  opposition.  Many  women  organized  to 
contest  candidates  for  judicial  offices  who  were  without  the  support  of 
the  Bar  Association.  The  St.  Louis  Globe-Democrat,  the  St.  Louis  Post- 
Dispatch,  and  the  St.  Louis  Star  gave  encouragement  to  the  contest  and 
called  upon  the  Bar  Association  to  carry  on.  Since  the  election  of 
Judge  Grimm,  the  only  Republican  nominee  reconunended  by  the  Bar 
Association,  seemed  practically  certain,  C.  B.  Williams,  one  of  the  Demo- 
cratic nominees,  in  order  to  concentrate  the  vote  against  the  other  two 
Republicans,  withdrew  from  the  race  and  thus  allowed  the  vote  to  be 
concentrated  upon  Judge  Grimm,  Republican,  and  Franklin  Miller  and 
R.  A.  Jones,  Democrats,  all  of  whom  had  the  endorsement  of  the  Bar 
Association.  The  result  was  the  election  of  Judge  Grimm  and  of  Frank- 
lin Miller.    Mr.  Jones  failed  of  election  by  a  small  margin. 

The  other  contest  was  over  the  judgeship  of  the  Court  of  Criminal 
Correction.  There  Anthony  Hochdoerfer,  Democratic  candidate  and 
endorsed  by  the  Bar  Association,  defeated  the  Republican  candidate  who 
was  nominated  in  opposition  to  the  recommendation  of  the  Bar  Asso- 
ciation. 

The  result  is  exceedingly  encouraging  in  view  of  the  very  large  ma- 
jority given  to  the  Republican  candidate  for  President  in  St.  Louis.  The 
St.  Louis  Bar  Association  is  to  be  congratulated.  So  are  the  women 
who  believed  that  justice  is  above  the  party.  So  is  C.  B.  Williams,  the 
Democratic  candidate,  who  asked  voters  not  to  vote  for  him  in  order 
to  concentrate  strength  upon  the  others  who  had  been  endorsed  by  the 
Bar  Association. 

Meantime  the  Kansas  City  Bar  Association  was  unwilling  to  under- 
take a  like  public  service.  So  it  would  seem.  Perhaps  the  officers  alone 
were  not  alert  and  failed  to  recognize  their  duty. 

In  view  of  the  experience  in  St.  Louis  and  in  view  of  the  excellent 
work  done  in  New  York,  it  is  time  for  the  Missouri  Bar  Association  to 
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undertake  a  like  service  with  reference  to  candidates  for  state  appellate 
courts. 

It  must  be  remembered  that  in  so  doing  the  Missouri  Bar  Asso- 
ciation would  be  giving  effect  to  the  principle  so  often  adopted  and  en- 
dorsed.  The  second  of  the  Canons  of  Ethics  reads  as  follows': 

"It  is  the  duty  of  the  Bar  to  endeavor  to  prevent  political  consider- 
ations from  outweighing  judicial  fitness  in  the  selection  of  judges.  It 
should  protest  earnestly  and  actively  against  the  appointment  or  election 
of  those  who  are  unsuitable  for  the  Bench;  and  it  should  strive  to  have 
elevated  thereto  only  those  willing  to  forego  other  employments,  whether 
of  a  business,  political  or  other  character,  which  may  embarass  their  free 
and  fair  consideration  of  questions  before  them  for  decision.  The  as- 
piration of  lawyers  for  judicial  position  should  be  governed  by  an  im- 
partial estimate  of  their  ability  to  add  honor  to  the  office  and  not  by  a  de- 
sire for  the  distinction  the  position  may  bring  to  themselves." 

Columbia,  Missouri  Kenneth  C.  Sears 


CASE  SYSTEM— Within  the  recollection  of  most  of  us  many  of  the 
abler  practitioners  of  the  bar  doubted  the  efficacy  of  the  case  system 
and  questioned  whether  the  methods  of  instruction  and  the  general  aims 
of  Harvard,  Columbia,  and  the  University  of  Pennsylvania,  which  at 
that  time  were  the  only  schools  using  that  system,  were  desirable,  or 
would  produce  well-trained  lawyers.  The  apprentice-trained  students  and 
the  graduates  of  the  part-time  law  school  had  no  difficulty  in  securing 
positions  in  the  b^st  offices.  Most  of  us  have  witnessed  a  complete 
change  of  attitude  in  these  two  respects.  The  greater  number  of  schools 
in  the  country  are  following,  or  trying  to  follow,  the  methods  of  instruc- 
tion which  were  then  followed  by  the  three  schools  first  mentioned,  and 
which  are  now  advocated  by  this  Association,  and  even  some  of  those 
which  do  not  follow  it  advertise  that  they  do. 

In  the  large  centers  the  offices  which  are  doing  the  important  work 
of  the  profession  desire  as  clerks  only  those  students  who  have  had  the 
best  law  school  training.  The  preponderance  of  college  graduates  in  the 
schools  of  this  Association  (to  be  exact,  74  per  cent,  of  all  college  grad- 
uates studying  law  are  students  in  Association  schools)  indicates  clearly 
enough  the  preference  of  educated  men  for  schools  founded  on  sound 
educational  principles. — ^Harlan  F.  Stone,  President's  Address,  Associa- 
tion of  American  Law  Schools,  1919. 
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Larceny  of  Referendum  Petitions 

(CONCLUDED) 


I.   American  Decisions. 


New  York  made  a  false  start  in  1810.^  Payne  was  convicted 
of  stealing  a  letter,  charged  to  be  "a  piece  of  paper,  on  which  a 
a  certain  letter  of  information  was  written,  of  the  value  of  twelve 
dollars  and  fifty  cents."  The  poorly  considered  per  curiam 
opinion  reasoned  thus,  in  quashing  the  conviction: 

"The  letter  was  of  no  intrinsic  value,  not  importing  any 
property  in  possession  of  the  person  from  whom  it  was  tak- 
en. A  bond,  bill,  or  note,  was  not  the  subject  of  larceny,  at 
the  conunon  law;  and  they  certainly  had  as  much  worth  in 
themselves  as  this  letter.    (1  Hawk,  C.  33,  S.  22)." 

Such  may  be  expected  to  be  the  result  when  courts  and  writ- 
ers attempt  to  give  a  justification  for  a  rule  that  arose  as  a  dictum 
and  always  remained  without  a  sound  principle.  The  reasoning 
of  the  New  York  court,  however,  is  based  upon  a  premise  that 
ignored  half  that  was  said  to  justify  the  common  law  rule  as 
to  choses  in  action.  With  a  chose,  if  the  writing  was  gone  the 
obligation  remained.  With  a  letter  if  the  writing  was  gone  all 
was  gone  unless  perchance  the  contents  had  been  memorized. 

Defendant  was  convicted  of  receiving  personal  property 
knowing  it  to  have  been  stolen.  Part  of  the  property  stolen  was 
"ten  promissory  notes,  commonly  called  bank  notes",  "complete 
in  form  but  not  issued".*  In  answer  to  counsel  for  defendant,* 
the  court  said : 

"The  charge  refers  to  written  contracts  filled  up  and 
remaining  at  the  bank,  which,  on  being  lawfully  put  in  cir- 
culation, would  have  subjected  the  bank  to  pecuniary  liabil- 
ity. That  such  papers  were  the  property  of  the  bank,  is  en- 
tirely clear;  and  this  answers  the  exception.    It  is  now  said 

1.  Payne  v.  People  (1810)  6  Johnson  (N.  Y.)  103. 

2.  People  V.  WUey  (1842)  3  Hill  (N.  Y.)  194. 

3.  "The  court  erred  in  ruling  that  the  bank  bills  described  in  the  in- 
dictment were  property,  within  the  meaning  of  the  statute".  1.  c.  201. 


4 


Law  Series  22,  Missouri  Bulletin 


they  were  of  no  value;  but  that  was  not  the  exception.  It 
is  obvious,  however,  they  were  of  some  value;  and  that,  I 

apprehend,  is  enough.  The  recent  case  of  Payne 

v.  The  People  (6  John,  R.  103.)  went  on  the  ground  that 
the  letter  stolen  was  of  no  intrinsic  value  whatever,  even  as 
a  piece  of  paper.  There  is  no  color  here  for  saying  that, 
of  the  bank  issues.  There  are  several  cases  in  point.  (The 
King  v.  Clarke,  2  Leach,  1036;  Rex  v.  Vyse  Ry.  &  Mood. 
Cr.  Cas.  218.)"* 

This  case  accords  with  the  English  cases  in  holding  gener- 
ally that  written  instruments  are  subject  matter  for  larceny. 
It  should  be  contrasted  with  the  doctrine  urged  by  defendant  in 
the  case  under  review  that  the  petitions  became  public  docu- 
ments before  they  were  filed. 

In  People  v.  Lootnis^  the  indictment  was  for  larceny  of  "a 
certain  receipt".  Defendant  owed  one  Shepard  seven  dollars 
and  proposing  to  pay  the  debt  took  out  of  his  pocket  some  bank 
notes  and  a  prepared  receipt.  The  latter  was  handed  to  Shepard 
for  signature.  The  notes  were  handed  to  Ramsdell  (joint  de- 
fendant) and  the  defendant  told  Shepard  that  the  money  was 
ready  as  soon  as  the  receipt  was  signed.  Shepard  signed  the 
receipt  and  gave  it  to  Ramsdell  who  failed  to  transfer  the  bank 
notes  but  ran  away  with  defendant  at  latter's  request.*  The 
Supreme  Court  of  New  York  ordered  a  new  trial,  following 
conviction,  stating  that  "the  prisoners  should  have  been  ac- 
quitted".^ 

The  court  argued  that  under  neither  the  English  statutes  nor 
the  legislation  in  New  York  (punishing  the  theft  of  written  in- 
struments creating  or  aflFecting  obligations)  could  the  theft  of  an 
ineffective  written  instrument  be  punished.  Then  it  was  argued 
that  the  receipt  there  was  totally  ineffective  because  of  the  fraud 

4.  People  V.  Wiley  (1842)  3  Hill  (N.  Y.)  1.  c.  211. 

5.  (1847)  4  Denio  380. 

6.  The  receipt  was  in  the  following  words:  "Rec'd  of  G.  W.  W. 
Loomis  seven  dollars  in  full  of  all  demands  of  every  name  and 
nature  up  to  this  day.    Dated."  etc.  4  Denio  380. 

7.  (1847)  4  Denio  380. 
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connected  with  its  execution.  It  is  not  clear  but  apparently  the 
court  conceived  of  the  legislation  in  New  York  as  the  sole  source 
of  authority  to  punish  for  larceny.  There  was  no  residuum  of 
common  law.  If  such  was  the  point  of  view  it  constituted  a  bold 
stroke  and  one  that  was  not  suggested  by  the  English  cases  de- 
cided after  English  statutes  extended  the  scope  of  larceny. 

There  seems,  however,  a  basis  for  justifying  the  decision  as 
a  matter  of  principle.  It  was  noted  in  the  outset  that  the  in- 
dictment was  for  theft  of  "a  written  receipt".  There  is  no  men- 
tion of  a  second  count  for  theft  of  "a  piece  of  paper".  If  there 
had  been  such  a  count  the  decision  might  have  been  contrary.* 
Otherwise,  one  of  two  things  would  have  been  fairly  certain: 
(a)  statutory  legislation  wiped  out  the  common  law;  or  (b) 
common  law  conceptions  were  hopelessly  confused. 

It  is  also  possible  to  justify  the  result  upon  the  assumption 
of  a  second  count  charging  the  theft  of  "a  piece  of  paper".  The 
paper  on  which  the  receipt  was  written  was  the  property  of  de- 
fendant.  It  is  also  certain  that  it  was  in  his  possession  until  he 
handed  it  to  Shepard  for  signature.  It  is  arguable  that  thereby 
he  transferred  only  custody  of  the  paper  to  Shepard  and  that 
possession  always  remained  in  defendant.  If  so,  there  was  no 
larceny.* 

In  People  v.  Griffin  the  charge  was  larceny  of  "a  tin  box 
of  the  value  of  five  dollars,  and  certain  papers  described  as  in- 
struments in  writing,  consisting  of  three  several  receipts  for 
money,  and  three  certificates  of  stock  in  incorporated  compan- 
ies".^®  It  was  held  by  Kings  County  Court  of  Sessions  that  un- 

8.  The  court  in  discussing  the  conunon  law  stated :  "But  although  such 
instruments  could  not,  in  strictness,  be  stolen,  the  paper  or  parch- 
ment on  which  they  were  written  might  be,  and  prosecutions  for 
petty  thefts  of  this  description  have  frequently  taken  place."  Among 
others,  darkens  Case,  R.  &  R.  181,  Vyse^s  Case,  1  Moody  218,  Rex 
v.  Bingley,  5  C.  &  P.  602  and  Rex  v.  Mead,  4  C.  &  P.  535,  were 
cited   See  a  discussion  of  these  cases  in  21  Law  Series  p.  13  ff. 

9.  See  21  Law  Series  p.  18,  note  46  and  p.  23,  note  60. 
10.    (1869)  38  Howard's  Pr.  Rep.  475. 
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der  the  statute^^  "common"  receipts  were  not  subject  of  lar- 
ceny." The  court  distinguished  "between  common  receipts  and 
accountable  receipts,  warehouse  receipts  and  others  of  such 
nature".  "Receipts  of  this  latter  description  are  undoubtedly 
the  subject  of  larceny,  but  I  am  satisfied  that  common  receipts 
were  not  intended  to  be  and  are  not  embraced  within  the  pro- 
visions of  the  statute."^'  So  much  goes  only  to  the  question 
of  the  proper  interpretation  of  the  statute.  Apparently,  no  con- 
sideration was  given  to  the  thought  that  a  "common"  receipt 
considered  as  a  piece  of  paper  constituted  "goods",  "chattels", 
and  "effects"  within  the  meaning  of  the  statute.  Apparently 
also,  as  usual  in  New  York  cases,  there  was  no  charge  in  the 
indictment  of  the  theft  of  "a  piece  of  paper". 

Furthermore,  the  court  argued  that  "common"  receipts  are 
not  instruments.^*   If  this  be  true  it  is  difficult  to  understand 

11.  The  statute  defined  personal  property  to  mean  "goods,  diattels,  ef- 
fects, evidence  of  right  in  action,  and  all  written  instruments  by 
which  any  pecuniary  obligation  or  any  right  or  title  to  property, 
real  or  personal,  shall  be  created,  acknowledged,  transferred,  in- 
creased, defeated,  discharged  or  diminished".  L  c.  477.  See  People 
V.  Babcock  (1810)  7  Johns,  201,  5  Am.  Dec.  256:  (Obtaining  a 
written  receipt  and  request  by  a  false  assertion  does  not  constitute 
a«  cheat,  because  (1)  no  false  token  used  and  (2)  ordinary  prudence 
guards  against  it.  Whether  a  written  instrument  is  subject  matter 
of  cheat  not  argued.)  Phelps  v.  People  (1878)  72  N.  Y.  334  (Con- 
viction affirmed  for  larceny  of  a  draft  under  a  statute  defining  per- 
sonal property  so  as  to  include  "all  written  instruments  by  which 
any  pecuniary  obligation  -  -  -  -  shall  be  created,  acknowledged, 
transferred"  etc.) 

12.  The  Supreme  Court  of  New  York  made  a  contrary  suggestion  in 
People  V.  Loomis  (1847)  4  Denio.  L  c.  384:  "It  perhaps  admits 
of  no  doubt  that  a  receipt  for  the  payment  of  a  debt  or  demand 

may  be  the  subject  of  larceny,  under  the  revised  statutes,  

The  "revised  statutes"  seems  to  refer  to  the  same  provision  as  set 
forth  in  note","  supra, 

13.  People  V.  Griffin  (1869)  38  Howard's  Pr.  Rep.  1.  c.  47a  Compare 
State  V.  Scanlan  (1903)  89  Minn.  244,  94  N.  W.  686. 

14.  "Now  common  receipt  such  as  are  described  in  the  indictment  can- 
not be  properly  called  instruments  at  all,  for  such  documents  have 
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how  the  decision  was  helpful  to  defendant  in  State  v.  McCulloch, 
The  argument  in  the  latter  case  was  built  upon  the  premise 
that  a  referendum  petition  is  a  written  instrument.  Whether  the 
premise  is  acceptable  depends  upon  terminology.  The  New  York 
court  gave  no  satisfactory  definition  of  a  written  instrument. 

As  to  that  part  of  the  charge  involving  certificates  of  stock 
the  court  held  that  the  subject  matter  was  covered  by  the  statute 
but  a  new  trial  was  ordered  for  failure  to  prove  sufficient  value 
to  show  grand  larceny. 

In  1885  the  Supreme  Court  (fifth  department)  of  New 
York  rendered  a  decision  similar  to  that  in  People  v.  Loomis, 
supra.^^  Ella  Comstock,  the  owner  of  a  house  and  lot,  had  mort- 
gaged the  same  to  Sarah  Comstock  and  then  made  an  agreement 
to  sell  the  property  to  defendant.  The  mortgagee  prepared  a 
discharge  of  the  mortgage  lien  to  be  used  upon  certain  condi- 
tions which  were  never  met.  The  discharge  was  secured  by  de- 
fendant through  fraud  and  placed  on  record.  For  this  defend- 
ant was  convicted  of  larceny  but  a  new  trial  was  ordered.  The 
court  reasoned  that:  (a)  the  instrument  was  not  effective  or 
operative  for  any  purpose  at  the  time  the  defendant  acquired 
possession;  and  (b)  "to  constitute  larceny  of  a  written  instru- 
ment, the  paper  must  be  effective  and  operative  when  taken".^* 
There  is  no  difficulty  in  agreeing  with  proposition  (a)  but  as 
to  (b)  it  must  be  recorded  that  the  statement  is  contrary  to  many 
decisions  in  cases  where  the  indictment  charged  the  stealing  of 
a  piece  of  paper.^^   Furthermore,  it  is  interesting  to  notice  that 

no  legal  effect  as  instruments  whatever,  they  are  at  most  but  ac- 
knowledgments in  writing  of  full  or  partial  payment  and  may  be  used 
in  evidence  to  prove  such  payment.  But  they  cannot  be  pleaded, 
and  when  proven  may  be  explained  or  contradicted;  they  are  mere 

written  admissions  and  can  only  be  treated  as  such.  There  is 

a  broad  distinction  between  legal  instruments  which  are  acts  and 


mere  written  admissions  which  are  only  evidence." 

15.  People  v.  Stevens  (1885)  38  Hun.  62,  3  N.  Y.  Cr.  R.  583. 

16.  People  v.  Stevens  (1885)  38  Hun.  62  1.  c.  64,  3  N.  Y.  Cr.  583. 

17.  See  review  of  English  decisions  in  21  Law  Series  p.  13  ff. 
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the  position  of  the  New  York  court  seems  contrary  to  that  taken 
by  counsel  for  defendant  in  State  v.  McCulloch.^^ 

The  court  was  not  at  liberty  to  reverse  the  ccwiviction  on 
the  common  law  theory  that  the  instrument  "savoured"  of 
the  realty.  In  the  first  place  it  would  seem  proper  to  point 
out  that  the  instrument  was  not  a  deed  of  release  until  it  had 
been  delivered.  Whether  the  common  law  exemption  as  to 
instruments  "savouring"  of  the  realty  applied  only  to  valid  and 
eflFective  instruments  is  not  possible  of  dogmatic  assertion.^*  In 
any  event  a  New  York  statute***  made  an  instrument  by  which 
"any  pecuniary  obligation,  right  or  title  to  property"  is  trans- 
ferred or  defeated  personal  property  and  by  inference  subject 
to  larceny.  Another  statute*^  provided  that  certain  specified 
instruments  in  complete  form  but  not  effective  as  obligations 

18.  Counsel  for  defendant  in  State  v.  McCulloch  deemed  it  of  impor- 
tance to  convince  the  court  that  the  instruments  were  completed  in 
order  to  say  that  they  were  not,  therefore,  subject  matter  of  larceny. 
The  following  is  typical  of  the  position  taken:  "If  the  instrument 
is  completed,  that  is  all  that  is  necessary,  and  the  charge  must  be 
for  taking  the  instrument,  and  such  an  instrument  is  not  the  sub- 
ject of  larceny;  and  this  is  true,  irrespective  of  the  fact  whether  it 
is  or  is  not  a  public  document" 

19.  This  particular  point  was  not  considered  by  the  court.  It  was  con- 
tent with  announcing  that  if  the  instrument  had  been  complete  the 
act  would  have  been  larceny  under  the  statute.  To  that  extent  the 
statute  changed  the  common  law  as  to  instruments  "savouring"  of  the 
realty. 

20.  The  Penal  Code  defined  personal  property  as  "every  description  of 
money,  goods,  chattels,  effects,  evidence  of  rights  in  action,  and  all 
written  instruments  by  which  any  pecuniary  obligation,  right  or  title 
to  property,  real  or  personal,  is  created,  acknowledged,  transferred, 
increased,  defeated,  discharged,  diminished,  and  every  right  and  in- 
terest therein."  People  v.  Stevens  (1885)  38  Hun.  1.  c.  65,  3  N.  Y. 
Cr.  R.  583.  Compare:  R.  S.  Mo.  1909,  Sec.  4927,  now  R.  S.  Mo. 
1919,  Sec.  3716. 

21.  "An  instrument  for  the  pajinent  of  money,  an  evidence  of  debt,  a 
public  security,  or  a  passage  ticket,  completed  and  ready  to  be  is- 
sued or  delivered,  although  the  same  has  never  been  issued  or  de- 
livered by  the  maker  thereof  to  any  person  as  a  purchaser  or  owner." 
People  V.  Stevens  (1885)  38  Hun.  L  c.  65,  3  N.  Y.  Cr.  R.  583. 
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should  be  subject  to  larceny.  The  latter  statute  did  not  include 
the  instrument  under  consideration  and  the  court  did  not  think 
of  the  statute  as  merely  declaratory  of  a  part  of  the  common 
law.  Apparently  it  was  thought  that  the  statute  by  mention  of 
certain  instruments  assumed  that  the  common  law  was  different 
as  to  other  ineffective  instruments.  Accordingly,  People  v.  Wiley, 
supra,  was  treated  as  an  exceptional  case.  It  seems  fair  to  say 
that  this  interpretation  derives  no  support  from  the  cases  de- 
cided in  England. 

As  in  People  v.  Loomis,  supra,  there  was  a  failure,  appar- 
ently, to  add  a  second  count  to  the  indictment  charging  the  theft 
of  "a  piece  of  paper".  If  that  had  been  done  the  story  might 
have  been  a  different  one. 

People  V.  Hall^^  is  perhaps  the  unfortunate  offspring  of 
Payne  v.  People}^  Defendant  in  attempting  to  obtain  title  to  a 
tract  of  land  had  negotiations  with  Mrs.  Burham  with  reference 
to  her  claim  of  a  lease  of  part  of  the  property.  As  a  result  he 
signed  the  following  instrument: 

"I  hereby  agree  to  pay  Mrs.  C.  M.  Burham  the  sura 

of  $200  for  a  release  of  twenty  feet  of  ground  on  side  of 

building,  and  this  note  is  to  be  null  and  void  if  Mrs.  Enie 

V.  Coppelman  does  not  pay  me  $1,000." 

Later  defendant  snatched  the  instrument  from  Mrs.  Bur- 
ham's  hand  and  destroyed  it.   The  court  (two  to  one)  held  that 
the  conviction  would  have  to  be  reversed,  saying  in  part: 
"The  note  or  paper  was  not  property.   It  rested  on  noth- 
ing.   Mrs.  Burham  made  no  written  agreement  to  release, 

and  her  verbal  promise  was  void  .   The  note  was 

only  a  provision  by  Hall  to  take  a  title  which  Mrs.  Burham 
was  not  bound  to  give,  nor  Hall  to  take.    Such  a  paper  is 
not  the  subject  of  larceny.   Payne  v.  People,  6  Johns,  103." 
The  dissenting  judge  held  that  the  instnunent  was  "evidence 
of  debt  or  contract"  under  the  statute.**   This  position  may  be 

22.  (1893)  74  Hun.  96,  26  N.  Y.  Supp.  403. 

23.  See  p.  00  supra, 

24.  The  statute  included  as  subjects  of  larceny  "any  money,  personal 
property,  thing  in  action,  evidence  of  debt  or  contract,  or  articles 
of  value  of  any  kind." 
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questioned  if  the  instrument  created  no  obligation.  It  does  not 
appear  how  the  instrument  was  described  in  the  indictment. 
Except  for  Payne  v.  People,  supra,  and  cases  following  it  in  New 
York,  there  is  no  reason  why  the  conviction  could  not  have  been 
sustained  as  larceny  of  a  piece  of  paper  if  the  indictment  had 
been  properly  drawn. 

The  decisions  in  New  York  are  far  from  satisfactory.  Not 
once  has  a  court  in  that  state  (so  far  as  cases  reviewed  have 
disclosed)  shown  any  thoroughgoing  appreciation  of  the  common 
law  doctrine  as  to  written  instruments  as  it  was  developed  in 
England.  On  the  contrary  the  decisions  give  the  impression 
that  New  York  as  to  this  matter  was  a  star  out  of  its  orbit,  ac- 
cepting the  worst  part  of  the  past  as  fundamental  and  ignoring 
the  developments  in  the  British  courts.  Part  of  it  may  be  ac- 
counted for  in  the  false  start  in  Payne  v.  People,  supra,  a  poorly 
considered  opinion.  Part  of  it  may  be  due  to  an  apparent  failure 
of  prosecuting  officials  to  adopt  the  simple  devise  of  adding 
counts  to  indictments  charging  theft  of  "a  piece  of  paper".  Part 
of  it  may  be  attributed  to  an  unfortunate  tendency  to  consider 
statutes  as  a  substitution  for  the  entire  common  law  as  to  lar- 
ceny rather  than  as  changes  of  that  law  with  a  view  of  making 
it  more  adaptable  to  social  needs. 

After  it  was  too  late,  so  far  as  New  York  was  concerned, 
a  North  Carolina  judge  displayed  a  real  knowledge  of  the  fimda- 
mentals.  At  least,  Merrimon,  J.,  in  State  v.  CantpbelP^  seems 
to  have  had  a  clear  conception  of  the  common  law  rule  as  to 
written  instruments  as  developed  in  the  Enlish  cases.  The  charge 
was  for  stealing  "one  due-bill  of  the  value  of  fifty-four  cents, 
of  the  goods,  chattels  and  moneys",  etc.,  under  a  statute  penaliz- 
ing the  theft  of  "any  order,  bill  of  exchange,  bond,  promissory 
note,  or  other  obligation,  either  for  the  payment  of  money  or  for 
the  delivery  of  specific  articles".  There  was  evidence  that  the 
due  bill  stolen  was  one  that  had  been  taken  up  by  the  person 
who  issued  it.   The  lower  court  declined  to  instruct  that  if  the 


25.    (1889)  103  N.  C.  344,  9  S.  E.  410. 
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due  bill  had  been  paid  oflF  and  taken  up  and  was  worthless  it 
was  not  the  subject  of  larceny.  The  Supreme  Court  held  that 
the  refusal  was  error  and  ordered  a  new  trial. 

The  court  exhibited  a  clear  understanding  of  the  common 
law  rule  as  to  choses  in  action^®  and  stated  a  due  bill  would  be 
an  "obligation"  within  the  meaning  of  the  statute  but  that  a  paid 

26.  "They  are  valuable  and  useful  as  such  evidence,  and,  for  the  pur- 
poses of  the  statute  cited,  have  no  other  property  or  quality  of  value; 
however,  the  paper  or  other  thing  on  which  they  may  be  written 
might  possibly  be  treated  as  bits  of  personal  property  of  trifling 
value,  and  therefore  the  subject  of  larceny  at  common  law.  Indeed, 
in  cases  similar  to  the  present  one,  it  has  been  not  uncommon  as  a 
measure  of  caution,  to  put  two  or  more  counts  in  the  indictment, 
charing  in  the  first  one,  the  larceny  of  a  note,  bond,  or  other  thing 
mentioned  in  the  statute;  and  also,  in  a  second  one,  the  larceny  of 

the  paper  on  which  they  were  written.  It  would  not  comport 

with  just  and  settled  criminal  procedure  to  indict  a  person  for  the 
larceny  of  a  promissory  note,  and  allow  him  to  be  convicted  upon 
such  charge  of  stealing  a  piece  of  paper." 

Compare  the  statement  of  Shaw,  C.  J.,  in  Commonwealth  v. 
Rand  (1844)  7  Met.  (Mass.)  475:  "No  question  was  made  at  the 
argument,  though  it  was  open  on  the  exceptions,  whether  bank  bills, 
after  they  are  redeemed  by  the  bank,  are  the  subject  of  larceny.  Bank 
notes  are  expressly  made  the  subject  of  larceny  by  the  Rev.  Sts. 
c.  126,  par.  17.  Is  there  any  implied  exception  of  bank  notes  re- 
deemed by  the  bank  issuing  them?  We  think  not.  The  bank  in 
the  present  instance,  were  owners  of  the  paper,  which  was  of  some 
value  to  be  re-issued,  and  they  had  the  actual  possession,  by  their 
agent,  and  the  perfect  right  of  possession.  But  a  consideration  of 
more  importance  is,  that  notwithstanding  the  bills  were  stolen,  yet, 
on  being  passed  to  a  bona  fide  holder,  the  bank  would  have  been 
bound  to  him  for  the  payment  of  them,  in  the  same  manner  as  if 
they  had  not  been  redeemed.  The  injury  to  the  bank  is  therefore 
the  same." 

Kearney  v.  State  (1877)  48  Md.  16:  (statute  prohibited  receiv- 
ing a  stolen  bond.  The  indictment  charged  defendant  with  receiving 
"four  pieces  of  printed  paper  commonly  called  'United  States  five- 
twenty  bonds'."  Held  bad  for  failure  to  distinctly  charge  that  the 
"four  pieces  of  printed  paper"  were  bonds.  Arguendo:  "It  has 
been  sometimes  the  practice,  under  statutes  similar  to  this  section 
of  our  Code,  to  introduce  into  the  indictments  separate  counts,  charg- 
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due-bill  ceased  to  be  an  "obligation"  and  therefore  not  "the  sub- 
ject of  larceny  as  a  *due-biir  or  an  'obligation'".  The  suggestion 
was  made  that  if  the  indictment  had  contained  a  count  for  larceny 
of  the  paper  on  which  the  due-bill  was  written  the  defendant 
might  have  been  convicted  properly.  The  New  York  cases  of 
People  V.  Loomis,  People  v.  Griffin,  People  v,  Stevens  and  Pea- 
pie  V.  Hall,  supra,  might  have  been  handled  on  the  same  basis. 

In  1815  the  Supreme!  Court  of  North  Carolina*^  quashed  an 
indictment  charging  petty  larceny  of  "one  half  ten  shilling  bill  of 

ing  the  larceny  or  receiving  of  *one  piece  of  paper  of  the  value  of  one 
penn/,  and  in  several  cases  which  have  been  cited  by  counsel  for 
the  state,  such  counts  have  been  held  sufficient  to  support  a  con- 
viction. This  practice  was  adopted  in  order  to  obviate  the  diffi- 
culty in  setting  out  doubtful  instruments,  or  to  meet  a  failure  of 
proof  as  to  instruments  duly  charged  in  other  counts.  If  there  had 
been  such  separate  count  in  the  present  indictment,  it  might,  under 
these  authorities,  have  been  sustained."    L  c  26) 

Keller  v.  United  States  (1909)  168  Fed.  697:  (indictment  charg- 
ing theft  of  "six  blank  checks  with  stubs  attached,  each  of  the  value 
of  one  cent,  of  the  goods  and  personal  property  of  the  United 
States"  held  sufficient  to  sustain  a  conviction.) 

People  V.  McGrath  (1888)  5  Utah  525,  17  Pac  116:  (conviction 
for  theft  from  a  court  reporter  of  "11  of  his  books,  containing  a 
phonographic  report  of  the  testimony  of  witnesses  examined  on  the 
trial"  of  a  certain  case.) 

State  V.  James  (1877)  58  N.  H.  67:  (held  that  printed  list  of 
names  of  subscribers  to  a  newspaper  together  with  dates  of  the  per- 
iods to  which  they  had  paid  subject  of  larceny  as  a  chattel  and  not 
as  evidence  of  a  debt.) 

People  V.  Carides  (1915)  21  Cal.  App.  836,  154  Pac.  1061:  (held 
that  lottery  ticket,  void  because  issued  in  violation  of  law,  could  not 
be  subject  of  a  grand  larceny  as  a  lottery  ticket  Said  as  dictum; 
"Considered  as  a  mere  piece  of  paper,  the  lottery  ticket  in  question 
possessed  perhaps  some  slight  intrinsic  value,  which,  however  small, 
would  have  sufficed  to  make  the  wrongful  taking  of  it  petit  larceny, 
and,  if  that  had  been  the  charge  preferred  against  the  defendant, 
it  doubtless  would  have  stood  the  test  of  demurrer.")  See  4  Calif. 
Law  Rev.  251. 


27.   State  v.  Bryant  (1815)  4  N.  C.  249. 
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the  currency  of  the  state"  etc.  The  rather  meaningless  opinion 
was  as  follows: 

"The  thing  charged  to  be  stolen  is  not  stated  with  the  re- 
quisite precision  and  distinctness,  to  authorize  the  court  to  pro- 
nounce judgment  upon  the  offense,  in  the  event  of  a  conviction. 
Considered  as  currency  of  the  state,  it  is  of  no  value,  since  no  one 
is  compellable  to  receive  it ;  it  is  not  a  tender  in  payment.  Nor 
could  the  defendant,  by  the  description  in  this  indictment,  pro- 
tect himself  from  a  future  prosecution  for  the  same  larceny.  As 
it  is  actually  described,  there  i^  no  such  thing  known  in  the  cur- 
rency of  the  state ;  as  it  was  probably  meant  to  be  described,  it  is 
not  punishable  as  a  larceny.  Being  therefore  destitute  alike  of 
artificial  and  intrinsic  value,  the  indictment  cannot  be  supported." 

This  decision  was  rendered  before  the  English  doctrine  of 
indicting  for  theft  of  a  piece  of  paper  had  been  well  developed** 
and  there  was  here  no  count  of  such  import. 

2a  21  Law  Series  p.  15. 

Boyd  V.  Commonwealth  (1842)  1  Rob.  (Va.)  691.  (  scmblc,  lar- 
ceny of  "divers  goods  and  chattels^'  shown  by  proving  theft  of 
"divers  checks,  bank  notes,  and  United  States  treasury  notes". 
Whether  decision  was  under  statute  or  common  law  not  clear.) 

Ryland  v.  State  (1857)  4  Sneed  (Tenn.)  357.  (theft  of  pocket 
book  containing  bank  notes.  "It  is  not,  nor  could  it  be,  controverted 
that  genuine  bank  notes  are  the  subject  of  larceny  in  this  state.") 

Thomasson  v.  State  (1857)  22  Ga.  499  1.  c.  505:  ("At  common 
law,  bank  notes  being  mere  evidences  of  debt,  were  held  to  be  not 
such  goods  and  chattels  of  which  larceny  might  be  committed.  Cobb 
793.  Our  statute,  however,  declares  that  the  taking  and  carrying 
away  a  bank  bill  belonging  to  another,  with  intent  to  steal  the  same, 
shall  be  simple  larceny.") 

Johnson  v.  State  (1860)  11  Ohio  State  324:  (bank  bills  held 
not  to  be  money  with  in  the  meaning  of  the  statute.  Court  willing 
to  give  such  a  construction  except  that  other  sections  in  the  statutes 
forbade  such  a  construction.) 

United  States  v.  Morgan  (1805)  Fed.  C:ase  No.  15808:  (held 
that  charge  of  receiving  a  bank-note  under  federal  statute  men- 
tioning "goods  and  chattels"  only  could  not  be  supported.  Strict 
following  of  common  law  rule  that  a  bank-note  being  a  chose  in 
action  is  not  subject  matter  for  larceny.) 
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In  Culp  V.  State^^  the  indictment  charged  of  the  theft  of : 
(1)  "seven  paper  bills  of  credit,  on  the  Bank  of  the  United 
States",  (2)  "seven  bank  notes  on  the  United  States  Bank"  and 
(3)  "seven  paper  bills  of  credit."  The  judgment  of  conviction 
was  arrested.  An  Alabama  statute  made  "promissory  notes  for 
the  payment  of  money"  subject  matter  of  larceny.  The  first 
count  was  held  defective  because  the  Bank  of  the  United  States 
was  prohibited  from  issuing  bills  of  credit  of  the  value  of  those 
described.  The  second  count  was  held  defective  because  bank 
notes  were  not  within  the  terms  of  the  statute.*®  The  third  count 
was  bad  because  a  state  could  not  issue  bills  of  credit  under  the 
federal  constitution.  Congress  had  exercised  its  power  through 
the  Bank  of  the  United  States  alone  and  from  this  point  of  view 
they  were  bad  for  reasons  stated  above.  Whether  bills  of  credit 
could  have  been  issued  by  an  individual  or  private  corporation 
was  not  discussed.  Observe  also  that  there  was  no  count  for 
theft  of  seven  pieces  of  paper. 

State  V.  Colvin  (1849)  22  N.  J.  L.  207:  (receiving  stolen  bank- 
bills  not  a  violation  of  statute  punishing  the  reception  of  stolen 
"goods  and  chattels.") 

United  States  v.  Bowtn  (1817)  Fed.  Case  No.  14628:  (stealing 
bank  note  no  offense  at  common  law.)  U,  S.  v.  Camot  (1824)  Fed. 
Case  14726,  accord. 

29.  (1834)  1  Porter  (Ala.)  33,  26  Am.  Dec.  357. 

30.  The  Court  argued  that  bank  notes  and  promissory  notes  were  so 
different  "in  legal  apprehension  and  common  acceptation"  as  to  for- 
bid the  deduction  that  one  was  embraced  by  the  other  "in  contempla- 
tion of  the  legislature".  Compare:  Wilson  v.  State  (1834)  1  Porter 
(Ala.)  118:  (prosecutor  under  agreement  made  out  four  promissory 
notes.  Later  he  delivered  them  to  defendant  upon  condition  that 
latter  pay  the  sum  stipulated;  but  defendant  escaped  from  prose- 
cutor's presence  without  doing  so  and  disposed  of  the  notes  as  his 
own  property.  Held  not  larceny  under  statute  since  notes  were 
invalid.    Rex  v.  Phipoe,  21  Law  Series,  note  60,  cited.) 

Collins  et  al  v.  People  (1866)  39  111.  233:  (U.  S.  treasury  notes 
held  to  be  goods  and  chattels  so  far  as  the  formality  of  the  in- 
dictment is  concerned.  The  statute  is  not  set  out  but  apparently 
included  "bond,  bill,  note"  as  subject  of  larceny.  Held,  also,  that 
there  could  be  no  conviction  unless  the  notes  were  genuine.  Nothing 
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In  Moore  v.  Commonwealth^^  the  indictment  under  a  statute 
punishing  false  pretences  alleged  in  part  that  defendant  did  "by 
means  of  the  aforesaid  false  pretence,  obtain  from  the  said  Philip 
Harman,  a  receipt  of  great  value,  to-wit,  a  receipt  in  full  for  the 
pa)rment  of  money,  to-wit,  for  the  payment  of  $8.78",  etc.  •* 
(Italics  supplied.)  The  evidence  was  that  defendant  was  in- 
debted to  Philip  Harman  and  in  part  payment  gave  Harman  a 
five  dollar  bank  note,  the  said  bank  note  having  been  issued  by  a 
bank  that  had  failed  several  years  before.  The  statute  punished 
the  obtainment  by  false  pretence  "any  money,  personal  property, 
or  other  valuable  things."  The  Supreme  Court  by  a  three  to  two 
decision  reversed  the  judgment  of  conviction.  Two  reasons  seem 
to  have  prompted  the  decision:  (a)  the  receipt  was  of  no  value; 
and  (b)  the  object  of  the  statute  "was  to  prevent  the  obtaining 
of  money  or  goods  or  other  valuable  things  by  false  tokens  or 
false  pretences,  and  has  no  relation  to  the  payment  and  settlement 
of  old  debts  and  accounts"." 

It  is  to  be  observed  that  the  indictment  was  in  one  count  and 
there  was  no  charge  of  obtaining  "a  piece  of  paper".  The  de- 
cision means,  therefore,  that  a  voidable  receipt  was  not  as  such 
personal  property  under  the  Pennsylvania  statute.  It  is  not  a 
decision  that  "a  piece  of  paper"  is  not  personal  property  within 
the  protection  of  the  criminal  law.  The  suggestion  tfiat  property 
must  have  a  saleable  value  does  not  seem  correct  on  principle." 

W.  J.  Wilson  was  indicted  for  the  theft  of  "the  following 

to  show  that  they  were  otherwise  than  genuine  and  court  was  not 
presented  with  the  problem  of  considering  whether  as  pieces  of 
paper  they  might  be  the  subject  of  larceny.) 

State  V.  Dobson  (1840)  3  Harr.  (Del.)  563:  (indictment  for 
larceny  of  bank  notes.  Held  must  be  some  proof  of  genuineness.) 

State  V.  TUlery  (1817)  1  Nott  &  M'Cord  9:  (theft  of  bank 
note  in  violation  of  statute.  Held  that  necessary  to  prove  that  it 
is  a  "true"  note  and  that  something  is  due  thereon.) 

31.  (1848)  8  Penn.  St.  260. 

32.  (1848)  8  Penn.  St.  L  c.  261. 

33.  (1848)  8  Penn.  St.  1.  c.  264. 

34.  See  21  Law  Series  p.  13,  note  29. 
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described  personal  property"  -  -  -  "to-wit,  one  railroad  pas- 
senger ticket  printed,  issued  and  signed  by  the  Oregon- Washing- 
ton Railroad  &  Navigation  Company,  a  private  corporation,  as 
evidence  of  the  right  of  a  passenger  to  transportation  on  the  rail- 
road of  said  company"."  Judgment  of  conviction  was  affirmed 
in  a  liberal  opinion.  The  facts  were  that  the  defendant  abstract- 
ed the  ticket  from  the  rack  in  the  company's  office.  He  then 
stamped  the  ticket  and  was  apprehended  while  trying  to  sell  it. 
It  will  be  observed,  therefore,  that  the  ticket  had  never  been  is- 
sued by  the  company  and  was  not  evidence  of  a  chose  in  action. 
It  would  seem,  in  truth,  to  have  been  nothing  more  than  "a  piece 
of  cardboard".  It  is  believed  that  in  England  ordinarily  the  in- 
dictment would  have  charged  the  theft  of  "a  piece  of  card- 
board".**  It  is  entirely  possible  to  argue  that  the  Oregon  court 
thought  the  facts  were  within  the  Oregon  statute.  The  opinion 
is  not  particularly  clear  but  there  is  language  to  indicate  that  the 
conviction  would  have  been  sustained  even  though  the  statute  had 
made  no  mention  of  a  railroad  ticket  as  subject  of  larceny.'^ 

35.  State  v.  WiUon  (1912)  63  Oregon  344,  127  Pac.  980.  The  Oregon 
statute  provided:  ''If  any  person  shall  steal  any  goods  or  chattels 
or  any  Government  note,  bank  note,  promissory  note,  bill  of  ex- 
change, bond  or  other  thing  in  action,  or  any  railroad,  railway, 

steamboat  or  steamship  passenger  ticket  or  other  evidence  of  the 
right  of  a  passenger  to  transportation  which  is  the  property  of  anoth- 
er, such  person  shall  be  deemed  guilty  of  larceny." 

36.  See  p.  18,  21  Law  Series. 

37.  "Within  the  meaning  of  the  case  of  Jolly  v.  United  States,  this 
railroad  ticket,  although  yet  in  the  possession  of  the  company,  would 
be  the  subject  of  larceny  because  it  is  comprehended  within  the 
general  term  of  'any  goods  or  chattels'  used  in  our  statute."    1.  c 


The  brief  for  defendant  in  State  v.  McCulloch  quotes  the  de- 
cision as  standing  for  the  proposition  that  a  railroad  ticket  was  not 
the  subject  of  larceny  at  common  law.  If  it  be  assumed  that  the 
ticket  has  been  issued  by  the  carrier  that  would  seem  correct  on  prin- 
ciple. See,  however,  Regina  v.  Boulton  (1849)  Denison  508,  21  Law 
Series  18. 

State  V.  Musgang  (1892)  51  Minn.  556,  53  N.  W.  874;  (theft 
of  "a  book  containing  about  100  blank  forms  for  passes"  prepared 


350. 
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for  use  of  employees  on  railroad.  They  had  not  been  countersigned 
by  the  officer,  without  whose  signature  they  were  of  no  avail.  Held, 
not  larceny  under  statute  providing  that  crime  of  larceny  should 
apply  to  "a  passage  ticket  completed  and  ready  to  be  issued  or  de- 
livered, although  the  same  has  never  been  issued  or  delivered  by 
the  maker  thereof  to  any  person  as  a  purchaser  or  owner".  Ap- 
parently no  attempt  to  indict  for  theft  of  a  **book"  or  so  many 
"pieces  of  paper".) 

MUlner  v.  State  (1885)  15  l,ea  179:  (railroad  ticket  subject  of 
larceny  under  statute  making  it  an  offense  to  steal  ''any  instrument 
or  writing  whereby  any  demand,  right  or  obligation  is  created, 
ascertained,  increased,  extinguished  or  diminished,  or  any  other 
valuable  writing".)  See  State  v.  Morgan  (1902)  109  Tenn.  157,  69 
S.  W.  970;  State  v.  WUson  (1895)  95  Iowa  341,  64  N.  W.  266; 
State  V.  Brin  (1883)  30  Minn.  522,  16  N.  W.  406. 

McCarty  v.  State  (1890)  1  Wash.  377,  25  Pac  299,  22  Am.  St. 
Rep.  152:  (information  charged  theft  of  "ninety-three  railroad  pas- 
senger tickets,  of  the  aggregate  value  of  one  hundred  and  twenty 
dollars".  Held  invalid:  "The  value  of  each  ticket  should  have  been 
alleged,  and  the  information  should  have  shown  that  they  were 
geniune,  effective,  railroad  tickets,  as  an  unstamped,  undated,  and 

unsigned  railroad  ticket  is  not  the  subject  of  larceny  

Without  these  qualifications,  the  so-called  railroad  tickets  had  no 
more  value  that  the  intrinsic  value  of  the  paper  on  which  they  are 
printed,  with  the  cost  of  preparing  them.  As  this  information  did 
not  charge  the  value  of  the  paper,  it  could  not  be  proven."  See 
Commonwealth  v.  Randall  (1875)  119  Mass.  107;  State  v.  Holmes 
(1894)  9  Wash.  528,  37  Pac  283. 

Patrick  v.  State  (1906)  50  Tex.  Cr.  Rep.  496,  14  Ann.  Cas. 
177:  (indictment  charged  theft  of  "six  railroad  tickets  reading 
from  Texarkana,  Texas,  to  Kansas  City,  said  tickets  of  the  value 
of  fourteen  and  65/100  dollars  each,  and  of  the  aggregate  value. of 
eighty-seven  and  90/100  dollars".  Held  defective:  should  have 
alleged  (1)  name  of  railroad;  (2)  that  it  was  incorporated;  and 
(3)  that  tickets  had  been  issued,  if  such  was  the  case.  "It  may  be 
that  the  indictment  was  good  for  theft  of  any  unissued  railroad 
tickets,  but  it  was  certainly  not  good  for  railroad  tickets  that  had 
been  issued  by  the  company  and  entitling  the  holder  thereof  to 
transportation."  Considered  as  "bits  of  paper"  the  value  alleged 
in  the  indictment  could  not  have  been  sustained  and  that  no  doubt 
would  be  important  in  determining  the  degree  of  crime  and  the 
punishment.) 
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William  Lawless**  was  indicted  for  larceny  of  "a  certain 
paper  writing,  called  and  being  a  'discharge'  from  the  military 
service  of  the  United  States  of  the  value  of  one  hundred  dollars". 
The  discharge  paper  was  not  offered  in  evidence  and  it  did  not 
appear  what  were  its  contents  or  what  was  its  value  except  that 
two  witnesses  spoke  of  it  as  a  discharge  from  the  military  service 
of  the  United  States.  It  was  not  argued  that  the  written  instru- 
ment was  not  the  subject  of  larceny  unless  the  jury  should  find 
that  it  had  no  value.  The  jury  did  not  so  find  and  "they  were  in- 
structed that  the  paper  was  of  no  value  unless  the  Commonwealth 
proved  it  to  be  of  some  value".  There  was  no  evidence  that  the 
particular  paper  had  any  peculiar  value.  The  court  contented  it- 
self with  saying:  "Its  name,  and  its  description  in  the  indictment 
and  by  the  evidence,  sufficiently  informed  the  jury  what  it  was, 
and  enabled  them  to  judge  whether  it  was  or  might  be  of  value  to 
the  owner".**  The  defendant  was  held  to  have  been  properly 
convicted  of  larceny. 

Whether  a  postage  stamp  is  a  written  instrument  depends 
upon  what  is  included  in  the  latter  term.  There  is  very  little  in 
written  language  upon  the  ordinary  postage  stamp  but  there  is  an 
implied  contract  on  behalf  of  the  federal  government  upon  the 
sale  of  the  stamp  even  though  the  obligation  may  be  an  imperfect 
one.  In  Jolly  v.  United  States^^  it  was  held  that  postage  stamps 
in  the  possession  of  government  agents,  which  had  not  been  is- 

38.  Commonwealth  v.  Lawless  (1869)  103  Mass.  425. 

39.  ^  Commonwealth  v.  Lawless  (1869)  103  Mass.  1.  c.  431. 

Commonwealth  v.  Brettun  (1868)  100  Mass.  206,  97  Am.  Dec 
95:  (statute  made  promissory  notes  the  subject  of  larceny.  Indict- 
ment for  larceny  of  'one  promissory  note  of  the  value  of  three 
hundred  dollars,  and  one  piece  of  paper  of  the  value  of  three  hun- 
dred dollars,  of  the  goods  and  chattels  of  James  H.  Anthony^  held 
good  without  further  description.) 

State  V.  Thatcher  (1872)  35  N.  J.  L.  445  L  c  452:  (statutory 
terms  "other  valuable  thing"  included  the  act  (thing)  of  signing 
as  surety  on  a  negotiable  note  of  which  defendant  was  maker,  and 
on  which  prosecutor  was  fradulently  induced  to  sign  as  surety.) 


40. 
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sued  to  customers,  were  the  subject  of  theft  under  a  statute 
punishing  one  who  feloniously  took  away  "any  kind  or  descrip- 
tion of  personal  property".*^  The  court  was  mindful  of  the  fact 
that  stamps  like  bank  notes  were  incapable  of  being  distinguished 
and  "are  not  mere  obligations  but  a  species  of  valuable  property 
in  and  of  themselves  the  moment  they  are  out  of  the  possession 
of  the  Government".  This  represented  a  step  in  advance  of  the 
doctrine  that  bank  notes  were  choses  in  action  and  therefore  not 
subject  of  larceny. 

It  is  also  satisfying  to  know  that  the  court  was  aware  of  the 
English  doctrine  permitting  prosecution  for  theft  of  the  paper  or 
parchment  on  which  an  instrument  was  written.*^ 

It  is  a  possible  view  that  the  postage  stamps  were  public  doc- 
uments. If  so,  the  decision  is  an  authority  against  the  view  so 
strongly  presented  to  the  Criminal  Court  of  Greene  County,  Mis- 
souri, that  public  documents  are  not  subject  of  larceny.**   As  to 

41.  The  court  made  this  sufficient  argument:  "There  is,  while  the 
stamps  are  in  the  possession  of  the  Government,  some  intrinsic  value 
in  the  stamps  themselves  as  representatives  of  a  certain  amount  of 
cost  of  material  and  labor,  both  of  which  have  entered  into  the 
article  in  the  process  of  manufacture  entirely  aside  from  any  prospec- 
tive value  as  stamps."   L  c  406. 

42.  "Although  at  common  law  written  instruments  of  any  description 
were  not  the  subject  of  larceny,  as  not  being  personal  goods;  that 
is,  movables  having  an  intrinsic  value,  yet  although  such  instru- 
ments could  not  in  strictness  be  stolen,  the  paper  or  parchment  on 
which  they  were  written  might  be,  and  prosecutions  for  petty  thefts 
of  this  description  frequently  took  place  in  England."  I.  c.  407.  The 
statement  seems  too  broad.  If  the  instrument  was  a  chose  in  action 
theft  could  not  be  committed  of  the  paper  on  which  it  was  written. 

43.  "If  the  petitions  are  completed  instruments,  the  charge  must  be 
laid  for  taking  them  as  such,  having  absorbed  the  paper  and  such 
writings  are  not  the  subject  of  larceny  at  common  law.  If  they  are 
public  documents,  they  are  not  the  subject  of  larceny  at  common  law 
and,  furthermore,  not  the  subject  of  private  or  personal  ownership 
by  Heilman."  Brief  for  defendant  (State  v.  McCuUoch)  p.  48. 
"They  are  therefore  public  documents  because  devoted  solely  to  a  pub- 
lic purpose  and  are  not  the  subject  of  larceny."  Opinion  by  Judge 
Patterson,  21  Law  Series,  p.  7. 
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the  argument  in  State  v.  McCulloch  that  the  petitions  were  not 
"the  subject  of  private  or  personal  ownership  by  Heilman"  it 
might  be  suggested  that  in  Jolly  v.  United  States  the  second  count 
charged  that  the  theft  of  the  postage  stamps  was  "from  the  pos- 
session of  Thomas  McCIure,  the  postmaster".  The  conviction 
was  upon  both  the  first  and  second  counts.  Of  course,  it  may  be 
said  that  the  stamps  were  the  property  of  the  United  States.  The 
reply  is  that  larceny  is  a  violation  of  possession  and  not  of  prop- 
erty. 


It  would  seem  that  from  the  very  outset  the  Supreme  Court 
of  Missouri  refused  to  accept  the  common  law  as  to  larceny  of 
choses  in  action.  In  State  v.  Newell^^  there  was  an  indictment  for 
obtaining  bills  of  exchange  by  false  pretenses.  The  court  in  hold- 
ing the  indictment  sufficient  as  to  demurrer  stated  as  follows: 

"The  words  of  the  statute  on  which  this  indictment  seems  to 
be  predicated,  are:  *If  any  person  or  persons,  knowingly  and  de- 
signedly, by  any  false  pretense  or  pretenses,  obtain  from  any 
other  person  or  persons,  moneys,  goods,  or  merchandise,  or  ef- 
fects whatever,  with  intent  to  cheat  or  defraud  such  person  or 
persons  of  the  same,  he  shall,  on  conviction,'  etc.  The  first  ques- 
tion is,  will  the  word  'effects'  embrace  a  bill  of  exchange?  This 
appears  to  be  a  question  of  construction.  The  design  of  the 
Legislature  seems  to  have  been  to  embrace  every  kind  of  case; 
they,  therefore,  after  mentioning  all  sorts  of  personal  things  in 
possession,  say,  or  effects  whatever;  no  doubt  intending  to  em- 
brace something  more  than  money,  goods,  or  merchandise.  By 
name,  effects  will  embrace  lands,  tenements,  etc.  Effects  in  law 
must  mean  everything  which  is  subject  to  the  laws  of  property  and 
ownership,  whether  real  or  personal ;  and  of  the  personalty  wheth- 
er of  possession  or  in  action.  A  bill  of  exchange  is  not  money,  but 
is  a  security  for  money,  because  it  contains  the  proof  that  money 
is  due,  and  a  promise  to  pay  it.  It  is  also  a  species  of  merchandise. 

44.    (1822)  1  Mo.  249. 
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or  rather  answers  the  end  of  money,  in  passing  like  money.  It 
is  effects,  within  the  meaning  of  the  statute;  and  this  Court 
have  already  decided,  that  promissory  notes  are  effects;  (see  the 
case  of  the  Bank  of  Missouri  v.  Douglass.)  But  it  is  said, 
these  bills  are  not  effects,  till  they  have  passed  out  of  the  hands 
of  the  drawer.  My  opinion  is,  that  if  A,  by  false  pretenses, 
cheats  B,  into  making  a  bill  of  exchange,  to  be  delivered  to  him, 
and  to  be  used  by  him,  that  this  is  cheating  B  of  effects,  or  means 
of  living.  The  statute  was  made  to  prevent  the  wicked  and  cun- 
ning part  of  mankind  from  preying  on  the  less  wicked  and  cun- 
ning ;  to  protect  the  unwary ;  to  be  the  guardian  of  the  ignor- 
ant and  unwise.  The  end  and  the  means  by  which  the  fraud 
is  effected,  is  perfectly  immaterial.  Experience  has  shown  that 
men  grow  cunning  in  new  devises  as  speedily  as  law  can  be  made 
to  prohibit  the  old.  The  statute,  therefore,  uses  general  words, 
and  prohibits  the  act  to  be  done,  without  regarding  the  means 
by  which  it  is  effected." 

The  language  of  the  court  is  rather  remarkable  and  certainly 
displayed  no  tendency  to  ignore  the  needs  of  society.**  Three 
points  should  be  noticed.  The  decision  makes  no  mention  of 
any  statute  making  choses  in  action  the  subject  of  larceny  or 
false  pretenses.  There  seems  to  be  a  desire  to  disregard  the  com- 
mon law  rule.  In  the  second  place  it  seems  doubtful  whether  if 
it  be  assumed  that  a  bill  of  exchange  is  an  "effect"  within  the 
statute  the  same  should  be  held  as  to  a  bill  of  exchange,  the 
drawer  of  which  is  the  prosecutor.  In  such  a  case  it  would 
seem  that  the  bill  is  not  valid  and  that  all  the  accused  secures 
is  a  piece  of  paper.  If  the  accused  furnished  the  paper  it  would 
not  seem  that  he  obtained  any  property  by  securing  the  signa- 
ture of  the  prosecutor.  The  third  point  is  that  the  Supreme 
Court  had  a  broad  and  liberal  attitude  in  construing  the  statute. 
The  word  "effects"  was  given  a  wide  meaning  and  there  was 
not  the  slightest  disposition  to  apply  the  rule  of  ejusdem  generis 

45.  "Here,  by  false  pretenses,  a  right  or  chose  in  action  has  been  ob- 
tained; it  is  an  effect,  and  the  transaction  is,  in  an  eminent  degree, 
the  object  of  criminal  law."    1  Mo.  L  c  250. 
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so  as  to  hold  that  "effects"  was  a  general  term  following  the 
particular  words  "moneys,  goods,  or  merchandise"  and  therefore 
to  be  limited  in  its  meaning. 

It  has  been  pointed  out  that  the  common  law  rule  as  to 
choses  in  action  logically  meant  that  a  bank-note  was  not  subject 
matter  of  larceny.  Some  decisions  went  that  far.  The  Supreme 
Court  of  Missouri  apparently  had  no  faith  in  such  a  notion.  In 
McDonald  v.  State  is  the  following: 

"Third.  The  thirty-second  section  of  the  third  article  of  the 
act  concerning  crimes  and  punishments,  is  in  these  words :  'Every 
person  who  shall  steal,  take  and  carry  away  any  money  or  per- 
sonal property  of  another,  etc.,  shall  be  deemed  guilty  of  larceny', 
etc.  The  indictment  charges  that  he  did  steal,  take  and  carry 
away  a  bank-note,  for  the  payment  of  ten  dollars,  of  the  value 
of  five  dollars.  A  bank  note  is  personal  property ;  it  is  personal 
effects.  In  State  v.  Newell,  1  Mo.  R.  248,  a  bill  of  exchange  is 
decided  to  be  personal  property  or  effects."** 

In  State  v.  Logan*''  the  Supreme  Court  in  passing  on  the 
sufficiency  of  an  indictment  argued  in  this  fashion:  "We  can- 
not conceive  how  it  is  necessary  that  the  title  of  the  book  should 
be  given.  The  substance  of  the  offense  is  stealing  a  book  of  the 
value  of  three  dollars.  It  cannot  be  material,  whether  the  book 
was  printed,  written  or  blank.  If  this  book  was  in  blank,  it 
could  have  no  title  page,  yet  it  would  be  the  subject  of  larceny." 
Probably  no  one  would  deny  the  soundness  of  the  argument. 
The  indictment  in  State  v.  McCulloch  charged  the  taking  of 
"three  hundred  and  sixty-nine  (369)  paper  pamphlets  each  of 
which  pamphlets  contained  eight  (8)  leaves."  The  difference 
between  a  book  and  a  pamphlet  for  the  present  purposes  seems 
unreal. 

These  seem  to  be  the  precedents  in  Missouri  aside  from 
the  decisions  depending  on  statutes  changing  the  common  law 

46.  McDonald  v.  State  (1843)  8  Mo.  283  L  c.  285.  Compare  U.  S,  v. 
Moulton  Federal  Case  15827  an  J  U.  S.  v.  Davis  (1829)  Federal 
Case  14930. 

47.  (1825)  1  Mo.  532. 
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rule.  The  authority  is  meagre  but  so  far  as  it  goes  it  exhibits 
a  wholesome  tendency  and  one  that  lends  no  sanction  to  the  de- 
cision rendered  in  the  Criminal  Court  of  Greene  County,  Mis- 
souri. 

There  is  another  proposition  that  was  urged  by  the  attorneys 
for  defendant  in  State  v.  McCulloch  and  was  adopted,  apparent- 
ly, by  Judge  Patterson  in  rendering  his  decision :  "Under  section 
4927**  of  our  statutes  only  such  written  instruments  as  affect 
pecuniary  obligations  or  such  written  instruments  as  affect  title 
to  property  are  perscmal  property  and,  as  such  property,  the  sub- 
ject of  larceny."**   Section  4927  reads  as  follows : 

"The  term  'personal  property',  as  used  in  this  law,"®  shall  be 
construed  to  mean  goods,  chattels,  effects,  evidences  of  rights  in 
action,  and  all  written  instruments  by  which  any  pecuniary  ob- 
ligation, or  any  right  or  title  to  property,  real  or  personal,  shall 
be  created,  acknowledged,  assigned,  transferred,  increased,  de- 
feated, discharged  or  diminished.""^ 

The  argument  was  that  the  referendum  petitions  were  not 
evidences  of  rights  in  action  nor  the  sort  of  written  instruments 
mentioned  in  the  statute.  That  much  must  be  granted.  It  does 
not  follow,  however,  that  there  are  no  other  written  instruments 
except  those  mentioned.  The  inference  is  to  the  contrary  and  any 
fair  definition  of  the  term  "written  instrument"  would  seem  to 
confirm  the  inference.  The  attorneys  for  defendant  gave  an  ac- 
ceptable definition  in  stating  in  effect  that  a  written  instrument 
is  a  piece  of  paper  containing  writing."*  Upon  the  basis  of  this 
definition  it  becomes  apparent  that  Section  4927  has  not  included 
all  written  instruments.    No  doubt,  the  court  rendering  the  dc- 

48.  R.  S.  Mo.  1909. 

49.  See  p.  7,  21  Law  Series. 

50.  The  phrase  "in  this  law"  is  assumed  to  refer  to  the  chapter  dealing 
with  crimes  and  punishment 

51.  Now  Section  3716,  R.  S.  Mo.,  1919. 

52.  Reply  brief  for  defendant,  p.  18.  It  is  proper  to  suggest  that  cloth, 
parchment,  metal  or  stone  would  do  as  well  as  paper.  The  symbols 
may  be  printed,  typewritten,  written,  carved, — in  fact  any  known 
method  that  is  reasonably  permanent  should  be  sufficient 
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cision  in  State  v.  McCulloch  would  have  admilted  as  much  as  a 
premise  for  a  conclusion  that  since  no  written  instrument  was 
subject  of  larceny  at  common  law  only  such  as  are  included 
within  Section  4927  are  subject  of  larceny  in  Missouri.  It  has 
been  the  purpose,  however,  of  all  that  has  been  heretofore  writ- 
ten to  demonstrate  that  the  authorities  are  overwhelmingly  against 
the  view  that  no  written  instrument  was  subject  matter  for  lar- 
ceny at  common  law  if  the  indictment  was  properly  drawn. 

It  should  be  observed,  also,  that  Section  4927  includes 
''goods,  chattels,  effects"  within  the  meaning  of  the  term  per- 
sonal property.  Missouri  decisions,  quoted  above,  held  a  bill 
of  exchange  and  a  bank  note  to  be  effects.  The  same  would 
seem  to  be  true  of  any  other  written  instrument,  including  a 
referendum  petition. 

The  apparent  purpose  of  Section  4927  was  to  make  certain 
sorts  of  written  instruments— choses  in  action  and  instruments 
"savouring"  of  realty — subject  of  larceny  by  classifying  them  as 
personal  property.  To  hold  that  the  legislature  in  doing  this 
succeeded  in  depriving  all  other  written  instruments  of  the  pro- 
tection of  the  criminal  law  would  be  a  strange  construction. 
Surely,  no  one  would  deny  that  the  purpose  of  legislation  dealing 
within  the  subject  matter  of  larceny  has  been  to  liberalize  the 
common  law  conceptions.  The  construction  given  to  Section  4927 
by  the  court  in  question  was  restrictive  and  resulted  (if  the  major 
premise  of  this  article  is  correct)  in  withdrawing  written  instru- 
ments protected  by  common  law  from  any  security  of  the  crim- 
inal law  of  Missouri. 

Section  4927,  however,  is  not  the  last  word  in  the  deter- 
mination of  the  decision  under  review.  The  indictment  was 
based  upon  Sections  4250  and  4528.**  The  former  defined  the 
crime  of  burglary  in  the  second  degree  as  breaking  into  certain 
enclosures  in  which  any  "goods,  wares,  merchandise  or  other 
valuable  thing"  is  kept  or  deposited  with  intent  to  steal  or  com- 
mit a  felony.   The  latter  section  provides  the  procedure  in  case 

53.   R.  S.  Mo.,  1909;  now  Sections  3297  and  3305  R.  S.  Mo.,  1919. 
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**any  person  in  committing  burglary  shall  also  commit  a  lar- 
ceny".  The  term  "larceny"  is  not  defined  in  that  section. 

It  is  worthy  of  particular  attention  that  the  words  "personal 
property"  do  not  occur  in  Section  4520.  How  is  it  possible,  then, 
for  Section  4927  to  have  any  application?  The  only  question 
that  seems  to  arise  is  whether  a  referendum  petition  is  a  valuable 
thing.  Honest  reasoning  compels  an  affirmative  answer.  There 
is  no  occasion  for  extending  the  fictitious  reasoning  of  Coke's 
time  with  reference  to  choses  in  action. 

To  ascertain  what  is  meant  by  the  term  "larceny"  as  used 
in  Section  4528  it  seems  necessary  to  keep  in  mind  the  accepted 
common  law  and  refer  to  Sections  4535  and  4548.**  Section 
4535  specifies  the  subject  matter  of  grand  larceny  as  "any  mon- 
€y»  goods,  rights  in  action,  or  other  personal  property  or  valuable 
thing  whatsoever"  of  the  value  of  thirty  dollars  or  more.''  Sec- 
tion 4548  specifies  the  subject  matter  of  petit  larceny  as  "any 
money  or  personal  property  or  effects  of  another  under  the  value 
of  thirty  dollars".  It  is  to  be  noticed  that  the  two  sections  differ 
in  the  terms  used  even  though  there  seems  to  be  no  occasion  for 
a  difference  in  specifying  the  subject  matter.  It  is  a  fair  illus- 
tration of  the  proposition  that  statutes  are  seldom  symmetrical 
or  even  self  sufficient. 

Conceding  that  Section  4927  (under  whatever  interpretation 
may  be  decided  upon)  controls  the  words  "personal  property" 
as  they  appear  in  both  sections  what  is  to  be  said  of  the  terms 
''valuable  thing  whatsoever"  and  "effects" 

Labor  and  material  go  into  referendum  petitions  the  same 
as  other  written  instruments.  They  represent  a  certain  expen- 
diture of  society's  productive  forces  and  sound  judgment  would 

54.  R.  S.  Mo.,  1909;  now  Sections  3312  and  3325,  R.  S.  Mo.,  1919. 

55.  Certain  animate  objects,  regardless  of  value,  are  also  specified. 

56.  Since  the  indictment  charged  the  value  to  be  less  than  thirty  dol- 
lars it  would  seem  that  Section  4548  rather  than  4535  would  con- 
trol. But  it  seems  preferable  to  hold  that  the  decisive  factor  would 
be  the  understanding  at  common  law  as  to  subjects  of  larceny  and 
in  addition  any  subjects  which  may  have  been  added  by  statute. 
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seem  to  compel  an  admission  that  they  are  either  valuable  things 
or  effects  even  if  it  be  admitted  that  they  are  not  personal  prop- 
erty within  the  meaning  of  Section  4927.  If  this  is  true  then  the 
taking  of  referendum  petitions  may  be  larceny  under  Sections 
4535  and  4548  regardless  of  the  interpretation  to  be  given  Sec- 
tion 4927. 

Counsel  for  defendant*^^  in  State  v.  McCulloch  suggested 
that  the  rule  of  ejusdem  generis  applied  and  that  the  words 
"valuable  thing  whatsoever"  should  be  restricted  by  interpreta- 
tion to  apply  only  to  things  of  the  same  general  class  as  those 
included  within  the  preceding  words  "personal  property"  as  de- 
fined by  Section  4927. 

It  is  doubtful  whether  Section  4535  is  an  apt  statute  for 
the  application  of  the  rule.  The  important  words  in  the  section 
are  "money,  goods,  rights  in  action,  or  other  personal  property 
or  valuable  thing  whatsoever".  This  is  not  a  collection  of  specific 
or  particular  terms  followed  by  a  generic  term.  Other  words 
among  those  quoted  seem  as  general  as  "valuable  thing^'. 

Even  if  it  be  conceded  that  the  rule  of  ejusdem  generis 
should  be  applied  it  must  be  remembered  that  the  rule  is  at  most 
only  a  guide  to  the  legislative  intent.'*  The  rule  is  not  an  end 
within  itself.  Surely,  it  is  not  to  be  believed  that  the  Missouri 
legislature  intended  by  the  adoption  of  Section  4535  to  eliminate 
from  the  subject  matter  of  larceny  anything  that  was  larceny  at 
common  law. 

Finally,  it  is  to  be  observed  that  the  argument  by  defend- 
ant's counsel  takes  no  heed  of  Section  4548,  defining  petit  lar- 
ceny. Furthermore,  the  whole  argument  as  to  the  application  of 
the  rule  requires  a  conviction  that  Section  4927  has  removed 
from  the  protection  of  the  criminal  law  of  Missouri  those  writ- 
ten instruments  which  (it  is  submitted)  were  subject  to  larceny 
at  common  law. 


57.  Brief  for  defendant,  p.  54. 

58.  Sutherland  on  Statutory  Construction,  Section  279. 
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III.  Conclusion 

The  decision  under  review  has  attracted  unusual  attention 
in  view  of  the  fact  that  it  was  rendered  by  a  trial  court.  It  was 
harshly  criticised  in  a  learned  article  which  appeared  in  the 
Central  Law  Journal/*  Some  of  the  more  pertinent  paragraphs 
should  be  copied  here. 

"There  are  three  clear  fundamental  errors  in  this  opinion. 
First,  it  does  not  correctly  state  the  common  law  rule ;  secondly, 
it  does  not  fairly  construe  the  state  statute;  thirdly,  it  does  not 
accurately  define  the  term  'property'.  In  the  first  place  the  com- 
mon law  did  not  exclude  all  'written  instruments'  as  subjects  of 
larceny.  In  the  second  place  the  Missouri  statute  does  not  ex- 
empt certain  property  from  this  common  law  rule,  but  provides 
generally  that  persons  may  be  convicted  of  larceny  who  steal  'any 
money,  goods  or  other  personal  property  or  valuable  thing  what- 
soever'. In  the  third  place  in  seeking  to  show  that  referendum 
petitions  are  not  'personal  property',  within  the  terms  of  this 
statute,  the  court  improperly  confines  the  meaning  of  this  term 
to  absolute  interests  in  chattels,  when  it  obviously  includes  any- 
thing in  which  one  may  have  any  right  of  user  whatever,  whether 
absolute  or  qualified  or  whether  it  has  a  market  value  or  a  value 
based  only  on  a  particular  use  of  it  by  the  possessor  thereof. 

"We  have  already  referred  to  the  old  case  in  the  Year  Books 
which  held  that  stealing  the  title  deeds  to  property  was  not  lar- 
ceny. Lord  Coke,  by  a  process  of  technical  refinements,  applied 
this  principle  to  all  evidences  of  choses  in  action.  The  common- 
law  rule,  however,  did  not  go  any  further.  May  on  Criminal 
Law,  Sec.  272;  Stephen's  History  of  the  Criminal  Law  (3rd 
Ed.),  p.  143.  The  reason  for  this  rule  as  stated  by  Coke  and  the 
early  common  law  judges  was  that  where  a  written  instrument 
was  merely  the  evidence  of  an  obligation,  a  theft  of  the  paper 
did  not  affect  the  obligation  which  still  existed  independent  of 
the  writing,  and  therefore  nothing  of  value  was  taken.  That 
reason  is  not  even  a  decent  reason  for  the  absurd  rule  which 

59.  Vol.  91,  p.  241. 
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it  seeks  to  sustain ;  it  certainly  is  no  reason  whatever  to  sustain 
the  rule  when  applied  to  written  instruments  which  do  not  rep- 
resent pecuniary  obligations  and  whose  value  inheres  in  the  paper 
itself,  and  what  is  written  thereon.  Therefore,  in  the  absence 
of  statutes,  all  written  instruments  other  than  evidences  of  obli- 
gations and  title  may  be  the  subjects  of  larceny. 

"But  the  Missouri  statute,  as  quoted  above,  is  as  broad  as 
the  statute  in  any  other  state  where  the  effort  has  been  made  to 
abrogate  this  absurd  rule  of  the  common  law.  But  the  court  re- 
fuses to  take  even  this  opportunity  to  escape  the  effect  of  a  rule 
which  he  believed  existed  at  the  common  law.  It  would  seem 
that  any  judge  should  jump  at  the  chance  to  relieve  the  juris- 
prudence of  his  state  from  the  burden  of  an  inherited  rule  of  law 
which  is  ridiculous  enough  to  make  a  Hottentot  laugh.  ***** 

4(4t********** 

"The  trial  court's  argument  to  show  that  a  referendum  pe- 
tition was  not  personal  'property'  under  the  Missouri  statute  is 
superficial  and  illogical.  Anything  is  my  property  in  which  I 
have  a  lawful  right  of  user.  The  term  'property'  is  nothing  but 
the  bundle  of  rights  which  the  law  declares  an  individual  may 
have  or  enjoy  in  a  thing.  A  sheet  of  paper  is  a  thing.  It  has 
dimensions  and  it  has  value.  Even  if  the  writing  thereon  makes 
it  merely  the  evidence  of  a  chose  in  action,  as  a  note,  at  common 
law  the  writing  could  be  and  frequently  was  disregarded  and 
the  thief  prosecuted  for  petit  larceny  for  stealing  a  'scrap  of 
paper'.   2  Russell,  Crimes,  74-80. 

"Nor  need  the  value  of  the  thing  be  'appreciable',  as  the 
court  alleges,  if  by  that  is  meant  a  market  value.  The  thing 
may  be  a  Chinese  laundry  ticket  and  be  worthless  to  everyone 
but  a  Chinaman  and  yet  be  valuable  to  him  ************ 

4(«4t«******** 

"Nor  had  the  referendum  petitions  in  the  principal  case  be- 
come public  records;  they  were  still  the  property  of  the  circu- 
lators until  they  were  deposited  with  the  proper  authorities  and 
from  that  time  only  did  they  exert  their  influence  as  legislative 
documents.   No  property  ceases  to  be  mine  until  I  have  parted 
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with  it.  A  deed  is  not  a  deed  until  it  is  delivered.  A  note  is 
not  a  note  until  it  is  negotiated.  A  declaration  or  answer,  drawn 
up  and  signed  does  not  become  a  pleading  until  filed  with  the 
clerk.  In  all  these  cases  the  owner  of  the  writing  retains  his 
ownership  or  right  of  user  in  the  paper  or  document  until  he 
parts  with  it. 

"It  is  a  matter  of  regret  to  every  lawyer  that  cases  involving 
wrongs  to  society  must  ride  off  to  defeat  on  mere  technicalities 
even  when  properly  understood,  but  it  is  little  short  of  a  catastro- 
phe when  judges  go  out  of  their  way  to  give  effect  to  technical 
objections  that  have  no  relevancy  whatever  to  the  case. 

"English  lawyers  often  marvel  at  the  rigidity  with  which 
our  courts  adhere  to  the  letter  of  the  decisions  of  an  ancient  and 
barbarous  age  from  which  their  courts  have  long  since  departed. 
The  only  explanation  of  this  tendency  is  that  our  courts  fail  to  ex- 
ercise any  independent  judgment  of  their  own,  but  are  too  ready 
to  take  some  other  judge's  opinion  or  some  superficial  text  writ- 
er's generalization  as  the  law  without  any  inquiry  either  as  to 
the  soundness  of  the  original  rule  or  its  exact  limitations  in  view 
of  the  facts  of  the  particular  case  or  the  state  of  the  law  or 
of  society  at  the  time  the  decision  was  rendered." 

Nevertheless,  the  decision  has  found  a  defender  in  the  St. 
Louis  Law  Review."®  Therein  the  writer  views  Judge  Patterson 
as  courageously  refusing  to  indulge  in  judicial  legislation.  It 
seems  necessary,  however,  to  point  out  that  the  author  was  in 
error  in  saying  that  the  petitions  "were  in  the  custody  of  one 
of  the  Election  Commissioners"."^  Moreover,  no  authority  is 
cited  for  the  author's  conclusions  except  Sections  4520  and  4927. 

Furthermore,  there  need  be  no  apology  in  insisting  that 
courts  do  not  devitalize  our  substantive  law.  Such  seems  to 
have  been  the  fear  of  W.  L.  Sturdevant  who  protested  in  Jour- 
nal Issued  by  American  Bar  Association,  in  this  fashion:"* 

"It  is  not  our  purpose  here  to  discuss  the  merits  of  the 

60.  Vol.  6.  p.  54. 

61.  21  Law  Series,  p.  6. 

62.  Vol.  VI.  p.  113. 
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legal  question  involved  in  this  prosecution;  but  we  think  it 
would  not  be  out  of  place  to  suggest  that  this  is  but  one  more 
example  of  a  judicial  proceeding  that  has  caused  people,  not  only 
by  thousands,  but  by  hundreds  of  thousands,  to  express,  in  their 
various  ways,  their  utter  contempt  for  the  law  and  its  adminis- 
tration. It  is  such  judicial  fiascos  that  shock  the  common  sense 
of  the  masses  of  people  and  sow  the  seeds  of  anarchy ;  and  this 
is  equally  true  whether  due  to  defects  in  the  law  itself  or  in  its 
administration.  The  average  man  cannot,  will  not,  understand, 
how  the  perpetration  of  a  great  wrong,  affecting  a  public  or  a 
private  interest,  can  be  accomplished  without  a  violation  of  the 
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"My  keenest  interest  is  excited,  not  by  what  are  called  great  questions 
and  great  cases,  but  by  little  decisions  which  the  common  run  of  selectors 
would  pass  by  because  they  did  not  deal  with  the  Constitution,  or  a 
telephone  company,  yet  which  have  in  them  the  germ  of  some  wider 
theory,  and  therefore  of  some  profound  interstitial  change  in  the  very 
tissue  of  the  law.** — Mr.  Justice  Holmes,  Collected  Legal  Essays,  p.  269. 


NOTES  ON  RECENT 
MISSOURI  CASES 

CONFLICT  OF  LAWS-TITLE  TO  CHATTELS  UNDER  CON- 
DITIONAL SALE  MADE  OUTSIDE  OF  STATE.  Jerome  P.  Parker- 
Harris  Co.  v.  Stevens^  Plaintiff  sold  an  automobile  conditionally  to  one 
Martin  in  Tennessee,  the  contract  of  sale  providing  that  title  should 
remain  in  plaintiff  until  the  agreed  purchase  price  was  paid,  but  Martin 
was  given  possession  of  the  car.  It  was  further  stipulated  in  the  agree- 
ment that  Martin  should  not  take  the  car  out  of  Tennessee,  without 
plaintiff's  consent  in  writing,  until  the  purchase  price  was  paid,  and  it 
was  agreed  that  if  Martin  did  so  remove  it  that  plaintiff  could  proceed 
under  the  contract  as  if  Martin  was  in  default.  After  the  sale,  Martin, 
without  plaintiff's  consent,  removed  the  car  to  Missouri,  and  there  dis- 

1.    (1920)  224  S.  W.  1036. 
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posed  of  it  to  one  Stephens,  who  was  a  bona  fide  purchaser  for  value. 
The  conditional  sale  was  vahd  where  made,  and  plaintiff's  title  under 
Tennessee  law  would  have  been  good  as  against  Stephens'  although  the 
conditional  bill  of  sale  was  neither  recorded  or  filed  in  Tennessee,  such 
a  proceeding  not  being  required  there  by  law.  Both  of  the  parties  to 
the  conditional  sale  were  domiciled  in  Tennessee. 

Plaintiff,  having  discovered  that  the  car  was  in  Missouri,  brought 
this  action  against  defendant,  who  claimed  under  Martin,  to  replevy  the 
car,  claiming  that  his  title  under  the  Tennessee  conditional  sale  was 
good,  and  prevailed  in  Missouri  as  against  that  of  defendant  On  the 
other  hand,  defendant  contended  that  plaintiff's  title  was  not  good  in 
Missouri  because  Missouri  had  a  settled  policy  against  the  sustention 
of  secret  liens  and  titles  against  innocent  purchasers  for  value,  where  the 
property  with  respect  to  which  the  lien  is  claimed  has  been  surrendered 
and  the  possessor  clothed  with  apparent  ownership.  This  argument  ap- 
parently was  based  on  the  fact  that  the  Missouri  statutes*  required  the 
recording  of  all  chattel  mortgages  and  conditional  sales  of  chattels  given 
within  the  state.  It  was  easy  to  argue  from  this  that  the  statutes  showed 
a  policy  against  all  unrecorded  transactions  of  this  kind  and  to  contend 
that  plaintiff  did  not  have  any  rights  to  the  automobile  within  Missouri,, 
which  would  be  superior  to  defendant's.  The  Springfield  Court  of  Ap- 
peals, however,  decided  for  plaintiff,  holding  that  as  a  matter  of  comity 
plaintiff's  title  should  be  sustained.  The  court  said  that  where  the  sale 
is  valid  where  made,  and  the  vendor  does  not  assent  to  the  chattel's 
being  removed  to  another  jurisdiction  the  vendor's  title  should  be  pro- 
tected everywhere,  unless  there  was  a  policy  against  the  vendor's  rights 
at  some  subsequent  situs  of  the  chattel  The  court  concluded  that  there 
was  no  such  policy  in  Missouri,  because  there  was  no  express  statute 
dealing  with  such  matters,  and  because  the  recording  statutes  of  Mis- 
souri only  purported  to  deal  with  local  conditional  sales.  It  was  therefore 
stated  that  the  law  of  the  place  where  the  sale  was  made  would  govern 
plaintiff's  rights  and  title. 

According  to  early  continental  writers  on  conflict  of  laws,  ques- 
tions relating  to  title  to  personal  property  were  referred  to,  and  deter- 
mined by  the  law  of  the  domicle  of  the  owner.*  There  are  dicta  to  this 
effect  in  some  of  the  English  cases*  and  the  doctrine  has  had  the  sup- 
port of  some  of  the  earlier  cases  in  this  country.*   In  the  case  of  Cam- 


2.  Grange  Warehouse  Association  v. 
Owen  (1888)  86  Tenn.  355,  7  S.  W.  457. 

3.  Sect  2889  R.  S.  Mo.  1909.  Sect. 
2284  R.  S.  Mo.  1919. 

4    Pothier,  Des  Choses  2  No.  3;  Witx- 
endorf,  De  Stat.  15  No.  11. 
5.    Sill  V.  Worsdick  1  H.  B1.  1.  c  690; 


Doe,  d.  Birswhistle  t.  V^rdill  5  Bant 
&  C.  438. 

6.  Edgerly  v.  Busk  (1880)  81  N.  Y. 
203.  For  a  (Canadian  decision  appljring 
the  rule,  aee  Bank  v.  Coreoron,  6  Ontar- 
io 527. 
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mell  V.  Sewell^  however,  the  Court  of  Exchequer  Chamber  held  that 
title  to  goods,  the  property  of  a  British  owner,  sold  in  Norway,  was  to 
be  governed  by  the  laws  of  the  latter  country.  It  thus  applied  the  law 
of  the  situs  of  the  goods,  which  in  this  case  happened  to  be  identical 
with  the  law  of  the  place  of  the  contract  of  sale.  The  rule  that  the  law 
of  the  situs  shall  control  questions  of  title  has  now  become  generally 
recognized  in  England,"  in  this  country,*  and  on  the  Continent."  It  has 
the  support  of  most  modern  jurists.**  The  change  in  the  law  seems 
to  be  due  to  the  rise  of  new  economic  conditions.*'  During  the  mediaeval 
perio4  the  importance  of  chattels  in  the  life  of  a  country  was  practically 
negligible,  but  since  the  industrial  revolution,  the  role  which  they  play 
in  national  life  has  become  of  great  importance,  and  their  control  by 
the  state  in  which  they  are  located  is  imperative;  hence,  the  change 
in  the  rule  of  law,  and  the  assertion  of  the  principle  that  matters  of 
title  to  chattels  must  be  regulated  by  the  law  of  their  situs. 

A  sale  is  a  transaction  whereby  title  to  chattels  is  transferred  from 
one  person  to  another  for  a  money  consideration."  By  it  the  vendee 
steps  into  the  shoes  of  the  vendor,  and  is  enabled  to  assume  the  same 
position  towards  the  chattel  which  the  vendor,  whom  he  succeeds  has 
occupied.**  This  passage  of  title,  and  the  resultant  rights  as  they  con- 
cern not  only  the  parties  themselves,  but  also  the  state  in  which  the 
goods  are  located  are  subject  to  the  regulation  of  that  state.  There  is 
a  further  theoretical  consideration,  which  would  force  us  of  necessity 
to  the  same  conclusion,  namely,  rights  can  arise  only  out  of  the  applica- 
tion of  law  to  certain  states  of  facts,  and  the  law  to  be  applied  must  be 
that  in  force  where  the  facts  exist.**  There  must  be  a  coincidence  of 
law,  which  gives  the  right,  and  facts  to  which  the  law  attaches.  Now 
the  essential  facts  out  of  which  the  rights  of  vendor  and  vendee  arise 


7.  (1859)  5  Hurl  &  N.  728,  2  Law 
Times  799.  An  earlier  English  decision 
which  seems  to  follow  this  rule  is  In- 
glis  V.  Usherwood  (1801)  1  East  515. 

8.  Alcock  V.  Smith  (1892)  1  Ch.  228; 
Castrique  v.  Jmrie,  (1909)  29  J.  C. 
P.  350,  5  E.  R.  C.  899;  Embricos  v. 
Anglo  Austrian  Bank  (1904)  2  K.  B. 
870;     Halsbury's  Laws  of  England  213. 

9.  Oliver  v.  Townes  (1824)  2  Mart, 
(n.  s.),  (La.)  93;  Green  v.  Van  Bus- 
kirk  (1868)  7  Wall  139.  19  L.  Ed.  109, 
Lorenzen's  C^ses  on  Conflict  of  Laws 
292;  Schmidt  v.  Perkins  (1907)  67  Atl. 
77,  11  L.  R.  A.  (N.  S.)  1007  (N.  J.). 
A  Canadian  case  is  Stave  Co.  v.  Still,  12 
Ontario  557.    It  seems  to  reverse  the 


Corcoran  case  supra,  note  6.. 

10.  See  authorities  cited  in  Loren- 
zen's C^ses  on  Conflict  of  Laws,  p.  292, 
note. 

11.  Wharton  Conflict  of  Laws,  3  ed. 
Vol.  I,  p.  674;  Von  Bar,  Theorie  und 
praxis  des  internationalen  privatrechts. 
(Gillispie's  Translation)  2  ed.  231. 

12.  Wharton  Conflict  of  Laws,  3  ed. 
Vol.  I.  p.  615. 

13.  35  Cyc  25;  Williston's  Sales, 
Sect.  2. 

14.  Holmes,  The  Common  Law,  Chap. 

X. 

15.  Huberus,  Prae.  Juris  Romani  et 
hodierni.  Vol.  II,  lib.  I,  tit.  3.,  cited  3 
Dall.  I.  c.  370  note. 
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as  to  property  in  the  goods  exist  only  at  the  situs  of  the  goods,  therefore, 
only  the  law  there  in  force  is  the  law  which  can  create  these  rights.  Ac- 
cordingly the  law  of  the  situs  of  the  chattels  must  govern  as  to  property 
rights  growing  out  of  a  sale. ^ 5a 

It  has  been  attempted  to  show  that  the  matter  of  title  to  chattels,  in 
its  inception,  according  to  modem  authority,  is  one  that  is  controlled 
by  the  law  of  the  situs  of  the  chattel  at  the  time  of  the  transaction,  which 
it  is  claimed  results  in  the  passage  of  title.  The  difficult  question,  how- 
ever, is  to  what  extent  will  a  title,  valid  by  the  law  of  that  situs,  be 
recognized  and  sustained  if  the  chattel  is  removed  by  another  jurisdiction? 
Suppose  that  A  gets  a  good  title  in  state  1  where  the  chattel  then  was; 
suppose  that  the  chattel  is  removed  to  state  2;  will  A's  title  be  valid 
there  too,  and  will  A  be  able  to  claim  the  chattel  there?  So  far  as  prin- 
ciples of  conflict  of  laws  are  concerned,  A's  title,  outside  of  state  1,  would 
not  of  necessity  be  good.  The  law  of  state  1  is  not  present  in  state  2 
except  as  a  fact,  if  proved,  and  has  no  force  or  effect  there  to  give  A 
any  rights  with  respect  to  any  chattels.  This  being  the  case,  A's  rights 
in  state  2  will  depend  on  the  extent  to  which  that  state  desires  to  give 
effect  to  the  laws  of  another  state  and  to  recognize  a  foreign  created 
title.  As  a  general  rule,  one  state  is  disposed  to  recognize  a  foreign  title 
within  its  boundaries,  and  to  sustain  and  sanction  it  This  is  a  matter 
of  comnK>n  courtesy  due  from  one  state  to  another;  a  matter  of  comity. 
But  it  is  conceivable  that  state  2  might  not  be  willing  to  sustain  A's 
title.  It  might  be  that  giving  recognition  to  A's  foreign  title  would  be 
contrary  to  the  policies  of  state  2,  and  if  this  were  the  case,  A  should 
have  no  rights  to  the  chattel  there,  because  comity  would  not  compel 
state  2  to  extend  recognition  to  A's  title."  Surely  no  state  should  or 
would  recognize  a  foreign  title  if  its  policy  deemed  such  a  right  against 
its  best  interests.  It  would  seem  then,  that  the  question  in  all  this  class 
of  cases  is,  does  the  foreign  right,  which  is  asserted,  militate  against  the 
best  interests  of  the  state?  Is  there  a  policy  against  the  sustention  of 
such  a  title?  If  there  is  such  a  policy,  the  title  ought  not  to  be  sanc- 
tioned, but  if  there  is  not,  it  should  be. 

Assuming  that  the  title  of  a  conditional  vendor  is  good  by  the  law 
of  the  situs  of  the  chattel  at  the  time  that  the  sale  occurs,  that  title 
might  be  questioned  at  a  new  and  later  situs  of  the  chattel,  by  a  boTUi 


15a.  The  ntuation  in  the  case  of  a 
conditional  sale  is  essentially  the  same. 
The  questions  are,  when  does  the  vendee 
get  full  and  complete  title?  What  in- 
terests does  the  vendor  retain,  pending 
the  performance  of  the  condition?  As 
against  whom  is  the  vendor's  interest, 
if  he  has  anj,  good?    If  the  law  of  the 


situs  of  a  chattel  governs  in  the  case 
of  a  sale,  it  must  govern  also  in  the 
case  of  a  conditional  sale. 

16.  Marshall  v.  Sherman  (1895)  148 
N.  Y.  24,  42  N.  E.  419;  Flag  v.  Bald- 
win (1884)  38  N.  J.  Eq.  219,  48  Am. 
Rep.  308. 
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fide  purchaser  under  one  of  the  following  general  states  of  facts,  (1) 
where  there  is  a  statute  at  the  new  situs,  declaring  the  title  of  such  for* 
cign  vendor  to  be  void,  or  (2)  where  there  is  a  statute  at  the  new  situs, 
which  does  not  on  its  face  purport  to  deal  with  the  rights  of  a  foreign 
vendor,  but  merely  provides  that  the  rights  of  a  vendor  under  a  similar 
bill  of  conditional  sale,  executed  within  the  state,  shall  be  void  as  against 
a  purchaser  for  value  unless  the  bill  of  condition  sale  is  recorded.  It 
has  been  said  that  under  the  first  state  of  facts  assumed  the  ven- 
dor's title  would  not  prevail  because  the  statute  precludes  its  recognition." 

Where  there  is  a  statute  at  the  new  situs,  regulating  locally  executed 
conditional  sales,  making  them  void  as  against  a  bona  fide  purchaser 
unless  the  bill  of  sale  is  recorded,  it  would  be  possible  to  hold  that  the 
statute  has  no  bearing  on  the  rights  of  a  vendor  under  a  foreign  sale. 
It  could  be  said  that,  as  the  statute  purports  to  regulate  local  sales,  sales 
made  elsewhere  than  within  the  state  were  not  affected  by  it.  There  is 
authority  to  this  effect,"  and  where  this  is  the  rule,  the  rights  of  the 
foreign  vendor  would  be  good  as  against  everyone,  just  as  they  would 
be  at  the  original  situs  of  the  goods,  where  the  rights  were  acquired. 
On  the  other  hand,  it  might  be  said  that  the  statute,  even  though  it  did 
not  attempt  to  regulate  titles  under  foreign  sales,  nevertheless  showed  a 


17.  Hervey  v.  Locomotive  Works 
(1876)  93  U.  S.  664.  23  L.  Ed.  1103. 
Lorenzen't  Cases  Conflict  of  Laws  307. 
But  quaerg  even  in  such  case  is  it  pro- 
per for  the  state  to  thus  divest  the 
title  to  a  chattel  present  within  its  bound- 
ary without  the  consent  of  its  owner. 
If  it  has  jurisdiction  of  the  chattel  then 
clearlj  it  may  do  what  it  will  with  the 
title.  It  was  said  by  the  Supreme  Court 
of  the  United  States  in  Rose  v.  Hunsly 
4  Cranch  241.  cited  II  Mores  Dig.  Inter. 
Law  c  7.  that:  **Whatever  may  be  the 
municipal  law  under  which  a  tribunal 
acts  if  it  exercise  a  jurisdiction  which 
its  sovereign  is  not  allowed  by  the  law 
of  nations  to  confer  its  decrees  must  be 
disregarded  out  of  the  dominions  of  that 
sovereign."  Thus  the  courts  of  a  sover- 
eign may  not  exercise  jurisdiction  over 
the  persons  of  foreign  ambassadors,  etc 
IV  Moore  Dig.  p.  622.  Nor  should  the 
courts  of  a  state  get  jurisdiction  of  the 
person  of  one  present  in  that  state  be- 
cause of  fraud  or  violence,  etc.  May  it 
not  well  be  that  international  law  im- 
poses a  like  restriction  on  the  obtaining 


of  jurisdiction  over  chattels  where  they 
are  present  in  the  state  without  the  con- 
sent of  the  owner?  It  is  submitted  that 
this  is  the  proper  explanation  of  the  de- 
cision in  EdgerUy  v.  Bush,  supra,  note 
6.  Suppose  that  a  plaintiff  forcefully 
seizes  a  foreign  defendant  and  brings 
him  into  the  state  and  there  serves  him 
with  a  summons.  No  court  ought  to 
uphold  jurisdiction  thus  gained  even  if 
the  law  of  the  forum  issuing  the  sum- 
mons permitted  such  procedure.  Is  not 
the  analogy  good  in  the  case  of  chat- 
tels wrongfully  brought  into  the  territory 
of  a  sovereign?  See  24  Harv.  Law 
Rev.  567. 

18.  Sharpard  v.  Hynes  (1900)  104 
Fed.  499,  Lorenzen*s  Cases  Conflict  of 
Laws,  203;  Drew  v.  Smith  (1871)  59 
Me.  393.  22  Atl.  250;  Wooley  v.  Geneva 
Wagon  Co.  (1896)  59  N.  J.  L.  278,  35 
Atl.  787;  Studebaker  Bros.  Co.  v. 
Mann  (1905)  18  Wyo.  358.  80  Pac.  151; 
Dupont  Powder  Co.  v.  Jones  Bros.  (1912) 
200  Fed.  638;  SuMtin  v.  Schild  (1917) 
117  N.  E.  933.  (Ind.  App.) 


Digitized  by 


36  Law  Series  22,  Missouri  Bulletin 


policy  against  secret  titles  of  conditional  vendors,  no  matter  where  the 
title  was  acquired,  and  under  such  a  holding,  the  title  of  a  foreign  ven- 
dor would  not  be  treated  as  valid,  but  would  be  dealt  with  in  the  same 
way  as  the  title  of  a  domestic  vendor  under  an  unrecorded  bill  of  condi- 
tional sale. 

It  is  undoubtedly  true  that  the  statute,  above  referred  to,  does  show 
a  policy  at  the  new  situs  against  secret  titles,  and  such  policy  might 
well  be  applied  to  all  titles,  domestic  and  foreign,  if  the  application  of  the 
policy  would  not  work  too  great  an  injustice  to  the  vendor.  If  the  for- 
eign vendor,  therefore,  has  assented  to  the  removal  of  the  chattel,  cov- 
ered by  the  sale,  to  the  new  situs,  it  would  be  proper  to  hold  that  the 
rights  of  an  innocent  purchaser  of  the  chattel  should  be  superior  to  those 
of  the  vendor.  The  vendor  by  assenting  to  the  removal  of  the  chattel, 
and  its  presence  at  the  new  situs,  has  in  fact  submitted  the  chattel  to  the 
jurisdiction  of  the  laws  of  that  situs.  This  being  the  case,  the  only 
logical  holding  would  be  that  the  vendor's  title  under  the  assumed  facts 
was  void.  It  would  be  altogether  improper  to  allow  a  vendor,  just  be- 
cause he  has  a  foreign  title,  to  escape  the  effect  of  policies  in  force  at 
the  new  situs,  he  having  himself  assented  to  the  placing  of  the  chattel 
at  this  situs. 

Suppose,  however,  that  the  vendor  has  not  consented  to  the  removal 
of  the  chattel  to  the  new  situs;  ought  the  decision  under  these  facts 
to  be  that  his  title  is  gone  just  because  of  the  policy  against  secret  liens? 
It  would  seem  that,  in  spite  of  the  policy  at  the  new  situs,  the  vendor's 
title  ought  to  be  protected,  and  held  valid  even  as  against  a  bona  fide 
purchaser,  because  it  would  be  clearly  unjust  to  deprive  a  man  of  his 
property,  when  it  has  been  removed  against  his  will  from  a  state  where 
he  had  placed  it.  He  has  not  in  any  way  submitted  the  chattel  to  the 
jurisdiction  of  the  new  situs,  nor  is  he  responsible  for  its  presence  at  the 
new  situs.  It  is  one  thing  to  say  if  an  owner  send  a  chattel  into  a  state 
that  it  shall  be  subject  to  the  jurisdiction  and  policies  of  that  state,  but 
quite  another  that  the  chattel  shall  be  so  subject  when  it  has  come  within 
the  state  illegally  and  against  the  owner's  will.  It  would  be  unjust  and 
against  public  policy  to  hold  to  this  result  under  the  last  assumption.  So 
when  the  chattel  is  at  the  new  situs  with  the  vendor's  assent,  the  courts 
would  for  the  most  part,  hold  that  the  vendor's  title  was  void,"  but  where 
it  was  at  the  new  situs  without  the  vendor's  consent  that  it  was  good,* 
and  such  decisions  are  sound. 


19.  In  Boyer  v.  Knowlton  Co.  (1911) 
97  N.  ^.  137  there  is  a  clear  decision 
that  the  lex  situs  and  not  the  lex  coH' 
tractus  governs.  See  also  Southern  Hard- 
ware Co.  V.  Clark  (1913)  119  C  C.  A. 


339,  201  Fed.  1.  Contra,  applying  lex 
contractus,  Emerson  Co,  v.  Procter 
(1903)  48  Atl.  849  (Me.). 

20.  See  Edgerly  v.  Busk,  supra,  note 
6,  and  cases  cited  under  note  18.  Con^ 
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It  has  been  held  that  where  the  retention  of  title  is  void  by  the  law 
of  the  situs  where  the  goods  were  at  the  time  of  the  sale,  but  valid  by 
the  law  of  a  state  to  which  they  were  later  removed  the  latter  law 
would  apply.**  Such  a  rule  on  principle  seems  to  be  wrong.  The  law 
which  raised  the  rights  under  the  sale  was  the  law  of  the  situs  of  the 
goods  at  that  time;  it  was  the  only  law  which  had  jurisdiction  over  the 
matter  of  title.  Limits  might  be  placed  on  the  recognition  of  a  title 
good  by  the  law  of  the  original  situs  of  the  goods  by  the  law  of  another 
and  later  situs,  but  the  law  of  a  later  situs  could  not  increase  the  rights 
originally  gotten  by  the  vendor.  The  law  of  such  later  situs  had  no  ap- 
plication to  the  transaction  by  which  the  vendor's  title,  if  he  got  any, 
was  created. 

The  case  under  review  is  the  only  Missouri  decision  in  which 
the  question  of  the  law  governing  foreign  conditional  sales  has  been 
raised.  There  have  been,  however,  some  cases  involving  the  general 
question  of  foreign  titles  to  chattels,  which  throw  some  light  on  the 
problem  here  under  consideration.  In  the  first  case  of  the  kind  decided 
in  the  Missouri  courts.  Smith  v.  Hutchinson,'*  the  Supreme  Court  held 
that  title  under  a  sale  where  possession  was  retained  by  the  vendor 
was  to  be  governed  by  the  law  of  the  state  where  the  sale  was  made, 
and  the  property  located  at  the  time  of  the  sale,  rather  than  by  the  law 
of  the  state  into  which  the  goods  were  subsequently  taken  and  the  action 
brought.  The  court  did  not  have  to  choose  between  the  law  of  the 
domicile,  the  place  of  contract,  or  the  situs.  The  later  cases  have  all 
been  mortgage  cases.  In  Feurt  v.  Powell  and  Bank  v.  Metcalfe  the 
courts  held  the  validity  of  a  mortgage  depended  on  the  law  of  the  place 
where  the  goods  were  located  and  the  contract  made  rather  than  on  the 
law  of  the  forum,  but  in  neither  case  was  there  an  actual  decision 
against  the  lex  domicilii  or  lex  contractus^  and  in  favor  of  the  lex  situs. 
In  Bank  v.  Morri^  the  court  expressly  applied  the  law  of  the  situs. 
Tower  Brothers  Co.  v.  Hamilton^  construed  the  validity  of  a  mortgage 
lien  and  the  recording  of  the  mortgage  by  applying  the  law  of  this  state. 


tra\  Cunningham  v.  Surtain  (1895)  96 
Ga.  849,  23  S.  S.  420,  which  cites  and 
follows  the  early  line  of  cases  applying 
the  Ux  domicilii  in  questions  of  title  to 
chattels;  IVillys  Overland  Co.  v.  Chap- 
man (1919)  (Tex.)  206  S.  W.  978;  Judy 
V.  Bvans  (1903)  109  111.  App.  134; 
Chambers  v.  Consolidated  Garage  Co. 
(1919)  (Tex.)  210  S.  W.  978.  These 
last  cases  seem  to  go  on  the  ground  that 
the  statutes  evidence  a  policy  which  ap- 


plies  as  well  to  foreign  as  to  domestic 
vendors. 

21.  IVeinstein  v.  Fryer  (1890)  93  Atl. 
257,  9  So.  856.  Contra:  Davis  v.  Os- 
good (1899)  54  N.  H.  227,  44  AtL  432. 

22.  (1861)   30  Mo.  380. 

23.  (1876)  62  Mo.  524. 

24.  (1888)  29  Mo.  App.  384. 

25.  (1893)  114  Mo.  255,  21  S.  W. 
511. 

26.  (1904)  77  S.  W.  1081.  Compare 
Fessenden  v.  Taft  (1889)  65  N.  H.  39. 
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it  being  the  situs  of  the  goods,  although  the  contract  was  made  in 
Kansas.  The  validity  of  the  mortgage  debt  as  regards  the  rate  of  inter- 
est charged  was  properly  tested  by  the  lex  contractus,  this  matter  hav- 
ing nothing  to  do  with  the  question  of  the  title  of  the  mortgagee.  The 
rule  mentioned  above,  that  if  the  goods  sold  conditionally  are  brought 
into  the  state  of  the  forum  with  the  consent  of  the  vendor,  the  vendor 
loses  any  rights  which  he  had  by  the  law  of  the  goods'  former  situs, 
but  which  are  denied  by  the  policy  of  the  law  of  the  forum  gains  sup- 
port from  the  analogous  case  (dealing  with  the  rights  of  a  chattel  mort- 
gagee) of  Geiser  Mfg,  Co.  v.  Todd"  It  was  held  in  that  case  that  the 
mortgagee  lost  his  lien,  when  the  goods  were  brought  into  this  state 
with  his  assent  as  against  a  person  in  the  position  of  an  innocent  pur- 
chaser for  value. 

In  the  instant  case,  the  court  was  not  forced  by  the  facts  before 
them  to  decide  whether  the  domicilary  law  of  the  parties,  the  law  of 
the  place  of  the  contract,  or  the  law  of  the  situs  at  the  time  of  the  con- 
ditional sale,  governed  the  rights  of  plaintiff.  All  of  these  places  were 
identical,  hence  the  law  of  all  was  the  same.  There  is  dicta  in  the  case 
to  the  effect  that  the  law  of  the  place  of  the  contract  should  govern 
plaintiff's  rights.  In  the  light  of  the  foregoing  discussion,  it  is  believed 
that  this  suggestion  is  unsound,  and  that  the  law  of  the  situs  of  the 
chattels  at  the  time  of  the  sale  is  the  proper  law  to  apply  in 
determining  this  question.  But  the  actual  decision  in  the  case  is  cor- 
rect for  the  reason  that  the  situs  of  the  chattel  at  that  time  and  the 
place  of  the  contract  were  one  and  the  same. 


TORTS-VICIOUS  DOGS-LEGAL  CAUSE-LABILITY  AT 
PERIL.  Clinkenbeard  v.  Reinert.^  Parents  brought  an  action  for  the 
death  of  their  minor  child  caused  by  rabies  received  from  wounds  in- 
flicted by  defendant's  rabid  dog.  The  Supreme  Court  of  Missouri  held 
defendant  liable,  even  though  defendant  did  not  know  and  was  not 
chargeable  with  knowledge  of  the  rabid  condition  of  the  dog.  The  owner 
knew  or  should  have  known  that  the  dog  was  vicious  and  disposed  to 
bite  mankind.  .The  court  states  that  the  gist  of  the  first  count  of  the 
action  was  the  keeping  of  the  dog  after  knowledge  of  its  vicious  prop- 
ensities, and  the  owner  being  under  a  duty  to  kill  the  dog  was  liable 
for  an  injury  inflicted  by  the  dog  without  proof  of  negligence.  Wood- 
son, J.,  dissented  in  part 

The  petition  also  contained  a  second  count  basing  a  cause  of  action 
upon  a  city  ordinance  prohibiting  the  keeping  of  vicious  dogs.  The 

27.    (1918)  204  S.  W.  287.  1.    (1920)  235  S.  W.  667. 
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court  were  unanimous  upon  the  plaintifFs  right  to  recover  under  this 
count  The  particular  set  of  facts  appears  to  present  a  case  of  first  im- 
pression although  the  principle  involved  is  by  no  means  new.  The 
result  obtained  may  be  desirable  but  the  reasoning  employed,  it  is  sub- 
mitted, may  be  questioned.  At  conmion  law  the  rule  defining  the  lia- 
bihty  of  the  keepers  of  dogs  known  to  be  vicious  is  stated  to  be:  "But 
if  one  knowingly  keeps  a  vicious  or  dangerous  animal,  which  is  accus- 
tomed to  attack  and  injure  mankind,  he  is  prima  facie  liable  for  injuries 
done  by  it,  without  proof  of  negligence  as  to  the  manner  of  keeping  it 
The  negligence  on  which  the  liability  is  founded  is  keeping  such  an  ani- 
mal with  knowledge  of  its  propensities.  Thus  it  is  evident  that  as  re- 
spects the  liability  of  the  owner,  there  is  no  distinction  between  the  case 
of  an  animal  which  breaks  through  the  tameness  of  its  nature,  and  is 
fierce,  and  is  known  by  its  owners  to  be  so,  and  one  which  is  ferae  na- 
turae. But  ^ile  the  ancient  rule,  as  generally  found  stated,  is  that  the 
gist  of  an  action  for  injuries  inflicted  by  a  ferocious  animal  is  keeping 
it,  with  knowledge  of  its  vicious  propensities,  negligence  or  the  want 
of  negligence  being  deemed  inmiaterial,  to  some  courts  a  more  accurate 
statement  of  the  true  principle  governing  the  owner's  legal  responsibility 
seems  to  be  that  the  gist  of  the  action  is  the  failure  to  keep  such  ani- 
mals securely."  la 

In  the  principal  case  the  court  has  this  to  say  on  this  point:  "In 
the  instant  case  the  owners  were  long  before  the  incident  which  brought 
about  the  horrible  and  untimely  death  of  this  little  girl,  fully  advised 
of  the  vicious  propensities  of  the  dog.  When  so  advised  it  became  their 
absolute  duty,  for  the  protection  of  the  public,  either  to  kill  or  safely 
restrain  their  dog.  A  failure  to  do  one  or  the  other  rendered  them 
liable.  The  trend  of  our  Court  of  Appeals  is  to  require  the  killing  of  the 
vicious  dog  rather  than  his  restraint  Much  authority  elsewhere  is  to  the 
same  effect,  and  we  are  disposed  to  and  do  adopt  the  more  rigid  rule 
of  our  Court  of  Appeals."*  This  view  is  well  supported  by  the  cases  in 
this  country  and  in  England.*  However,  the  authorities  are  by  no  means 
harmonious.  Judge  Cooley  has  this  to  say  in  his  work  on  Torts  :^  "In 
May  V.  Burdett^  an  action  for  an  injury  by  the  bite  of  a  monkey  was  sus- 
tained, though  no  negligence  was  charged  in  the  declaration.  In  Con- 
necticut, this  case  has  been  cited  as  authority  to  the  point  that  the  keeping 
of  a  vicious  dog,  after  notice  of  his  evil  disposition,  is  wrongful  and  at 


la.  1  R.  C.  L.  p.  1089.  To  like  ef- 
feet.  3  C  J.  97;  2  Am.  &  Eng.  Ency. 
of  Uw  (2nd  Ed.)  366. 

2.  The  court  cites  Speckmann  v. 
Kreig  (1899)  79  Mo.  App.  376;  O'Neill 
V.  BUu€  (1902)  94  Mo.  App.  648,  68  S. 
W.  764;  Mertitt  v.  Mitchell  (1909)  135 


Mo.  App.  176,  115  S.  W.  1066. 

3.  The  cases  are  collected  in  3  C  J. 
97. 

4.  Coolej  on  Torts,  2d.  Ed.  p.  411. 

5.  (1846)  9  Q.  B.  (N.  S.)  101,  3 
Eng.  Ruling  Cas.  108. 
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the  peril  of  the  owner,  *and,  therefore  prima  facie  the  owner  is  liable  to 
any  person  injured  by  such  a  dog,  without  any  averment  or  proof  of 
negligence  in  securing,  or  taking  care  of  it'.*  But  admitting  the  prima 
facie  case,  may  not  the  keeper  show  that  the  animal  was  kept  by  him 
with  due  care  and  for  some  conmiendable  purpose,*  and  that  he  escaped 
under  circumstances  free  from  fault  in  him?  The  keeping  of  wild  ani- 
mals for  many  purposes  has  come  to  be  recognized  as  proper  and  use- 
ful; they  are  exhibited  through  the  country  with  the  public  license  and 
approval;  governments  and  municipal  corporations  expend  large  sums 
in  obtaining  and  providing  for  them;  and  the  idea  of  legal  wrong  in 
keeping  and  exhibiting  them  is  never  indulged.  It  seems,  therefore,  safe 
to  say  that  the  liability  of  the  owner  or  keeper  for  any  injury  done  by 
them  to  the  person  or  property  of  others  must  rest  on  the  doctrine  of 
negligence.  A  very  high  degree  of  care  is  demanded  of  those  who  have 
them  in  charge,  but  if,  notwithstanding  such  care  they  are  enabled  to 
commit  mischief,  the  case  should  be  referred  to  the  category  of  acci- 
dental injuries,  for  which  a  civil  action  will  not  lie."* 

In  Scribner  v.  Kelly*  the  court  places  liability  of  the  keepers  of  ani- 
mals squarely  on  the  ground  of  negligence.  Scrugham,  J.,  speaking 
for  the  court,  had  this  to  say:  "The  liability  of  the  owner  or  keeper 
of  an  animal  of  any  description,  for  an  injury  committed  by  such  ani- 
mal, is  founded  upon  negligence,  actual  or  presumed.  It  is  not  in  itself 
unlawful  for  a  person  to  keep  wild  beasts,  though  they  may  be  such  as 
are  of  a  nature  fierce,  dangerous  and  irreclaimable;  but  as  the  pro- 
pensity of  such  animals  to  do  dangerous  mischief  is  well  known,  and  is 
inherent  and  not  to  be  eradicated  by  any  effort  at  domestication,  nor  re- 
strained except  by  perfect  confinement  or  extraordinary  skill  and  watch- 
fulness, the  owner  or  keeper  of  such  dangerous  creatures  is  required  to 
Exercise  such  a  degree  of  care  in  regard  to  them  as  will  absolutely  pre- 


6.  Woolf  V.  Chalker  (1862)  31  Conn. 
121. 

7.  Sarch  v.  Blackburn  (1830)  4  C.  & 
P.  297  inisH  prius)  .  .  .  undoubtedly 
a  man  has  a  right  to  keep  a  fierce  dog 
for  the  protection  of  his  property;  but 
he  has  no  right  to  put  the  dog  in  such 
a  situation,  in  the  way  of  access  to  his 
house,  that  a  person  innocently  coming 
for  a  lawful  purpose  may  be  injured  by 
it.**— Tmdal,  C.  J. 

8.  Cooley  on  Torts,  2d.  Ed.  note  3, 
page  412.  "As  to  the  law  respecting  the 
keeping  of  wild  beasts,  we  should  say 
that  the  higher  cultivation  of  the  intel* 
lect  of  the  mass  of  the  people  as  com- 


pared with  two  or  three  centuries  ago, 
and  the  recognition  of  wants  in  human 
nature  then  ignored,  must  have  worked 
some  changes,  and  that  we  must  take 
up  the  common  law  of  that  period  in  this 
as  in  many  other  particulars  more  to 
locate  accurately  our  point  of  departure 
than  to  fix  definitely  a  stake  to  which 
we  must  tie  and  adhere.  When  wild 
animals  are  kept  for  some  purpose  recog- 
nized as  not  censurable  all  we  can  de- 
mand of  the  keeper  is  that  he  shall  take 
that  superior  precaution  to  prevent  their 
doing  mischief  which  their  propensities 
in  that  direction  justly  demand  of  him.** 
9.    (1862)  38  Barb.    (N.  Y.)  14. 
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vent  the  occurence  of  an  injury  to  others  through  such  vicious  acts  of 
the  animal  as  he  is  naturally  inclined  to  commit  Under  such  circum- 
stances the  occurence  of  the  act  producing  the  injury  affords  sufficient  evi- 
dence that  the  owner  or  keeper  has  not  exercised  the  degree  of  care  re- 
quired of  him,  and  his  failure  to  do  so  is  negligence." 

In  that  case  the  plaintiff  sued  to  recover  damages  for  an  injury  caused 
by  the  fright  of  the  plaintiff's  horse  at  the  sight  of  the  defendant's  ele- 
phant which  was  travelling  on  a  public  thoroughfare.  The  court  very 
properly  applied  the  test  of  foreseeability.  "In  this  case  the  injury  re- 
sulted not  from  the  act  of  the  elephant,  but  from  the  fact  that  his  ap- 
pearance, as  he  was  passing  along  the  highway,  caused  the  horse  of  the 
plaintiff  to  become  frightened  and  unruly.  To  render  the  defendants 
liable  for  the  damage  that  accrued,  it  would  be  necessary  to  show,  not 
only  that  such  is  the  effect  of  the  appearance  of  an  elephant  upon  horses 
in  general,  but  also  that  the  defendants  knew  or  had  notice  of  it ;  for  if  it 
is  conceded  that  the  elephant  is  of  a  savage  and  ferocious  nature  it  does 
not  necessarily  follow  that  his  appearance  inspires  horses  with  terror."** 

It  is  submitted  that  the  rule  laid  down  in  the  Scrihner  case  is  desir- 
able in  that  it  furnishes  a  criterion  long  established  in  the  law  and  cap- 
able of  a  fairly  consistent  and  logical  application.  It  is  believed  that 
were  a  like  principal  case  presented  where  the  dog  is  known  to  be  vicious 
but  not  known  to  be  diseased,  most  courts  that  have  adopted  the  "liability 
at  peril"  doctrine,  or  the  extreme  rule  stated  in  the  case  under  review, 
i.  e.  that  the  keeping  of  an  animal  known  to  be  vicious  is  wrongful  and 
the  keeper's  duty  is  to  kill  it  would,  as  indicated  in  McCaskill  v.  Elliott 
cited  in  note  8,  supra,  impose  responsibility  only  for  "all  the  harm  that 
he  might  reasonably  have  expected  to  ensue" ^  and  so  not  impose  liability 
for  rabies.  (Italics  supplied.)  This  is  in  fact  no  more  than  saying  that 
the  keeping  of  an  animal  after  knowledge  of  its  vicious  propensities  is 
negligence  and  that  such  a  negligent  wrongdoer  will  be  liable  for  all 
the  foreseeable  consequences  of  his  negligent  conduct.  Suppose  A  keeps 
a  vicious  watch-dog;  B,  an  aged  person  who  lives  next  door  to  A,  is 
knocked  down  and  injured  or  killed  by  the  dog  while  the  dog  is  pursuing 


10.  Accord,  McCaskill  v.  Elliot 
(1850)  5  Strobhartfl  Law  (S.  Carolina) 
196,  S3  Am.  Dec.  706,  holding  that 
every  such  animal  (dog  known 
to  be  vicious)  the  owner  keeps  at  his 
risk,  being,  without  regard  to  care  or 
negligence,  an  insurer  against  all  the 
harm  that  he  might  reasonably  have  ex- 
pected to  ensue,"  (Italics  supplied.) 
This  case   illustrates  an  attempted 


couple  of  'liability  at  peril*  with  foresee- 
ability', which,  it  is  submitted,  in  fact 
is  nothing  more  than  saying  that  the 
keeping  of  a  dog  after  knowledge  of  its 
vicious  propensities,  is  negligence,  and 
that  liability  is  then  measured  as  in  any 
other  case  of  negligence  i.  e.  foresee- 
ability. 

11.  McCaskill  v.  Elliott,  note  10, 
SHpra, 
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a  thief  who  has  been  upon  A's  premises.  Is  it  to  be  believed  that  an 
action  will  lie  for  the  injury  or  death? 

The  so-called  doctrine  of  absolute  liability  or  doing  at  peril  has  appeared 
in  other  branches  of  the  law.  From  the  cases  it  would  appear  that  it  has 
very  generally  been  either  frankly  repudiated  or  has  become  so  decimated 
by  limitation  that  it  scarcely  merits  consideration  as  a  principle  of  law. 
Notable  among  these  cases  is  Fletcher  v.  Ryland^  where  it  was  laid  down 
that  one  who  collects  water  upon  his  land  is  under  an  absolute  duty,  at 
all  events  to  restrain  the  water  from  escaping  so  as  to  damage.  In  the 
very  next  case  to  come  before  an  appellate  English  Court"  the  rule  was 
relaxed  so  as  to  exclude  acts  oi  vis  major  or  the  acts  of  other  persons 
over  whom  the  defendant  had  no  control.**  This  broad  principle  has  been 
very  generally  repudiated  in  the  United  States." 

And  so  in  the  case  of  fire,  it  is  said  that  at  early  common  law  one 
set  out  a  fire  at  his  peril."  But  under  the  modem  law  the  decisions  are 
practically  unanimous  in  declaring  the  duty  is  to  exercise  care  in  the 
light  of  all  the  circumstances." 

It  is  curious  to  note  that  Blackburn,  J.,  in  his  opinion  in  Fletcher  v. 
Rylands,**  rests  the  rule  he  there  lays  down  as  to  confining  water  at  peril 
upon  the  decisions  defining  the  duty  of  keepers  of  vicious  animals.  The 
rule  of  liability  at  peril  has  broken  down  in  the  cases  of  fire  and  water. 
It  is  an  arbitrary,  unwieldly  and  illogical  rule  and  it  is  believed  the 
reason  why  it  has  not  been  more  generally  repudiated  in  the  case  of  ani- 
mals is  that  the  element  of  useful  property  value  in  animals  has  not  suf- 
ficiently appealed  to  the  courts  to  incline  them  to  a  departure  from  the 
original  rigid  rule  of  liability  at  peril,  as  has  been  done  in  cases  of  fire 
and  water  as  incident  to  the  use  of  land.  The  results  in  the  animal  cases 
have  been  in  most  instances  sufficiently  desirable  to  permit  the  courts  to 
gloss  over  the  reasoning  employed  to  support  their  decisions. 


12.  (1866)  L.  R.  1  Ex.  265,  L.  R.  3 
House  of  Lords  330,  1  Eng.  Ruling  Cas. 
235. 

13.  (1876)  Court  of  Appeals.  Nichols 
V.  Marsland,  2  Ex.  D.  1  (s.c.  46  L.  J. 
Ex.  174.) 

14.  By  a  constant  paring  down  by 
limitation  little  appears  to  remain  of  the 
broad  principle  laid  down  in  FUtcher  v. 
Rylands.  In  the  case  of  Eastern  and 
South  African  TeUgraph  Co.  v.  Cap* 
Town  Tramways  Co.,  Privy  Council,  1902, 
L.  R.,  1902,  Appeal  Cases  381,  the  court 
employs  the  curious  devise  of  turning 
from  the  acts  of  the  defendant  to  the  use 
the  plaintiff  was  making  of  his  land  in 
order  to  obtain  an   obviously  desirable 


and  reasonable  result  without  absolutely 
repudiating  the  decision  in  Fletcher  v. 
Rylands. 

For  a  review  of  the  English  cases  un- 
der Fletcher  v.  Rylands  see  note  in  1 
Eng.  Ruling  Csls.  page  266. 

15.  Mr.  Freeman,  the  editor  of 
American  Decisions,  says  in  a  note,  29 
Am.  Dec  149,  that  "the  doctrine  is  not 
adopted  in  this  country".  And  Mr.  Jus- 
tice Holmes  condemns  it  in  14  American 
Law  Review  p.  1. 

16.  Salmond  on  Torts,  3rd.  Ed.  234. 

17.  Salmond  on  Torts,  3rd  Ed.  226; 
Cooley  on  Torts,  2d  Ed.  700. 

18.  See  note  12,  supra. 
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IL  is  submitted  that  tort  liability  must  flow  out  of  two  kinds  of  acts, 
(1)  wilful  acts,  wrongful  in  themselves;  (2)  negligent  acts.  The  doing 
of  wilful  acts  renders  the  actor  liable  for  all  the  natural  consequences 
flowing  from  them  without  regard  to  anticipatibility.  The  test  to  be 
apphed  is  one  of  physical  causation.  But  the  doing  of  negligent  acts 
renders  the  actor  liable  only  for  the  natural  and  probable  consequences 
of  his  acts.  The  test  applied  in  Missouri  to  determine  liability  for  negli- 
gent conduct  appears  to  be  that  of  foreseeability." 

The  facts  in  the  instant  case  do  not  show  acts  wilful  and  wrongful 
in  themselves.  There  is  no  wrong  for  which  either  a  criminal  or  civil 
action  will  lie  in  keeping  a  vicious  dog.  It  is  true  that  the  dicta  in  some 
of  the  cases  go  so  far  as  to  declare  a  vicious  dog  to  be  a  public  nuisance 
which  may  be  abated  by  killing  the  dog,  but  it  is  believed  that  none  of  the 
decisions  goes  this  far.  In  the  cases  examined  the  dog  was  running 
loose  (this  is  certainly  negligence)  and  had  therefore  become  a  nuisance 
through  the  negligence  of  the  owner. 

If  the  public  welfare  requires  the  absolute  destruction  of  vicious 
dogs  or  animals  fierce  by  nature  (these  classes  of  animals  are  universally 
treated  together)  it  is  the  function  of  the  legislative  branch  to  meet  this 
need.  In  the  instant  case  a  city  ordinance  had  accomplished  the  result 
desired.  Blair,  J.,  and  Woodson,  J.,  concurred  in  the  result  only  upon 
the  count  based  upon  the  city  ordinance.  It  is  submitted  that  the  opinion 
of  Woodson,  J.,  contains  a  more  desirable  statement  of  the  law,  and  it  is 
hoped,  his  position  will  be  adopted  when  the  point  is  again  presented  for 

decision.   He  says  in  part,  page  670 :   "  no  liability  is  shown  upon 

the  first  count  My  reasons  for  so  stating  are :  The  evidence  conclusively 
shows  that  the  deceased  child  would  not  have  died  from  the  effects  of 
the  dog  bite  had  it  not  been  afflicted  with  rabies,  and  the  evidence  also 
conclusively  shows  that  the  defendant  had  no  notice  or  knowledge  what- 
ever that  the  dog  had  rabies  before,  or  at  the  time,  it  bit  the  child.  That 
being  true,  he  was  guilty  of  no  negligence  which  caused  or  contributed 
to  the  injury  which  caused  the  death  of  the  child,  and  therefore  he  is 
not  liable  in  damages  for  the  death  that  ensued  therefrom." 

D.  W. 


19.  Saxton  v.  Missouri  Pacific  Ry,  Co. 
(1903)  98  Mo.  App.  494.  501.  72  S.  W. 
717:  "Conaequencet  mast  be  probable 
aa  well  aa  natural*'  -  -  "one  which  might 
reasonably  have  been  foreseen  hj  a  man 
of  ordinary  intelligence  and  prudence." 


Padsn  y.  Van  Blarcom  (1903)  100  Mo. 
App.  185.  192.  74  S.  W.  124;  Aldrich  v. 
St.  Louis  Transii  Co,  (1903)  101  Mo. 
App.  77.  74  S.  W.  141;  Feddeck  v.  St. 
Louu  Car  Co.  (1907)  125  Mo.  App. 
24,  102  S.  W.  675. 
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CRIMINAL  LAW— HUSBAND  AND  WIFE— PRESUMPTION 
OF  COERCION.  State  v.  Bragg.^  In  State  v.  Kiethle^  the  court  was 
apparently  of  the  opinion  that  in  the  prosecution  of  a  woman  for  keep- 
ing a  bawdy  house  there  is  no  presumption  that  she  was  coerced  by  her 
husband  even  though  he  is  present  at  the  commission  of  the  crime.  On 
the  other  hand  it  was  indicated  that  the  defendant  would  have  been  en- 
titled to  an  instruction  that  the  jury  in  determining  her  guilt  should  take 
into  consideration  her  relationship  with  her  husband  provided  there  had 
been  a  request  for  such  an  instruction.  The  decision  under  review  is  in 
accord. 

The  general  rule  is  that  whatever  of  a  criminal  nature  the  wife  does 
in  the  presence  of  her  husband  is  presumed  in  the  absence  of  evidence 
to  the  contrary  to  have  been  done  through  his  coercion.*  There  are  cer- 
tain exceptions  to  this  general  rule.  It  is  generally  conceded  that  there 
is  no  presumption  in  treason  or  murder*  and  probably  in  "other  heinous 
offenses",  as  well  as  in  those  crimes  pecuharly  likely  to  be  engaged  in  by 
women.*  The  problem  that  deserves  consideration  is:  is  there  in  crime, 
however  trivial  or  gross,  committed  by  a  married  woman  in  her  hus- 
band's presence,  any  longer  a  valid  reason  for  a  presumption  of  coercion? 

The  answer  to  this  question  is  not  difficult  It  has  been  stated  that 
the  rule  is  "an  anomaly  in  our  jurisprudence  for  which  it  is  not  easy  to 
offer  a  perfectly  satisfactory  explanation";*  that:  "The  contention  that 
a  wife  has  no  more  intelligence  or  responsibility  than  a  child  is  now  out 

of  date.  No  one  believes  it"/  and  that  "the  presumption  having  been 

created  solely  by  judicial  decision  should  be  set  aside  in  the  same  mode, 
since  we  have  advanced  from  the  barbarism  upon  which  it  was  based."* 


1.  (1920)  220  S.  W.  25. 

2.  (1910)  42  Mo.  App.  Rep.  417,  127 
S.  W.  406. 

3.  1  Wharton  Cr.  I*aw.  Sees.  96  & 
97;  1  Biahop  New  Cr.  Uw  Sec.  357 
et  seq.;  State  v.  MaFoo  (1892)  110  Mo. 
1.  c.  16,  19  S.  W.  222;  People  v.  Ryland 
(1884)  97  N.  Y.  126;  Staie  v.  Williams 
(1871)  65  N.  C.  398. 

4.  1  Bishop  New  Cr.  I«aw,  Sec  361. 
Mr.  Bishop  states  that  these  crimes  are 
commonly  excepted  and  more  than  mere 
presence  is  required  to  raise  the  pre- 
sumption. Mr.  Wharton  states  as  a  mat- 
ter of  principle  that  if  the  presence  of 
the  husband  is  a  good  defense  at  all  it 
is  good  in  all  classes  of  crimes.  Appar- 
ently, he  was  referring  to  coercion,  as 


a  defense  and  not  to  any  presumption. 
Mr.  Bishop's  analysis  is  more  careful 
and,  carefully  read,  does  not  state  that 
coercion  ceases  to  be  a  defense  in  cases 
of  murder,  treason  or  robbery.  Compare 
bihh  V.  State  (1892)  94  Ala.  31,  10  So. 
506,  33  Am.  St.  Rep.  88,  denying  the 
defense  of  coercion  in  murder. 

5.  1  Wharton  Cr.  Uw,  Sec  99;  1 
Bishop's  Cr.  I^w,  Sec  361;  State  v. 
KeUMey  (1910)  142  Mo.  App.  1.  c  421, 
127  S.  W.  406;  People  v.  Wheeler  (1905) 
142  Mich.  212,  105  N.  W.  607. 

6.  Note  to  Bibb  v.  State  (1892)  33 
Am.  St  Rep.  89. 

7.  State  V.  Seahorn  (1914)  166  N.  C 
373,  81  S.  E.  689. 

8.  Sec  note  49  Am.  Law  Rev.  447. 
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Also,  in  K^insas,*  the  court  in  a  forward  looking  decision,  repudiating  the 
presumption,  said:  "But  it  cannot  be  right  now  under  our  present  con- 
dition of  society.  And  it  is  not  the  law.  There  was  once  a  reason  for 
the  presumption;  but  that  reason  has  long  ago  ceased  to  exist  in  Kan- 
sas; and  when  the  reason  for  the  presumption  has  ceased  to  exiit,  the 
presumption  itself  must  also  cease  to  exist." 

Arkansas  has  perhaps  abolished  the  presumption  by  statute**  and  in 
referring  to  this  ruling  Gantt,  P.  J.,  in  State  v.  MaFoo,^  said:  "The 
Ftatutory  rule  in  Arkansas,  supra,  is  more  in  accord  with  the  spirit  of 
the  age  in  which  we  live."  These  authorities  might  be  multiplied,"  for 
this  rule  although  undoubtedly  the  law  in  a  majority  of  jurisdictions  in 
this  country,  seems  to  be  nowhere  defended  in  reason,  and  is  continually 
criticised. 

The  reason  for  its  continued  existence  may  lie  in  the  explanation 
given  by  way  of  dictum  by  Beardsley,  J.,  in  Blakeslee  v.  Margaret  Tyler^ 
to- wit :  "The  presumption  in  many,  if  not  in  most  cases,  probably  rested 
upon  a  slender  basis  of  fact,  but  generally  prevailed,  owing  to  the  in- 
herent difficulty  of  proving  that  it  was  not  well  founded." 

When  the  reason  for  a  rule  fails  the  rule  fails.  Such  has  been  the 
boast  of  the  common  law  judges.  The  chief  virtue  of  the  system  lies  in 
its  pliability  and  susceptibility  to  reason  and  change.  There  is  none  to 
deny  that  this  rule  has  in  reason  failed;  yet  many  courts  still  follow  it. 
State  v.  Miller**  shows  to  what  extreme  the  rule  has  led  us.  The  wife 
there  at  the  request  of  the  husband,  who  was  in  jail,  secured  a  revolver 
and  carried  it  to  him.   She  was  convicted  on  a  statutory  charge  and  upon 


9.  Statg  V.  Hendricks  (1884)  32  Kan. 
559,  4  Pac.  1050. 

10.  Prell  V.  State  (1860)  21  Ark.. 
213. 

11.  (1892)  110  Mo.  1.  c.  17.  19  S.  W. 
222. 

12.  1  Wharton  Cr.  Law,  Sec.  96: 
"The  difficulty,  however,  ia  in  finding, 
in  the  present  state  of  society,  when  the 
husband  is  as  likely  to  support  the  wife 
if  she  is  engaged  in  doing  wrong,  as  the 
wife  is  to  support  the  husband,  any 
reason  on  which  the  presumption  is  to 
rest."  See  also  Smith  v.  Myers  (1898) 
54  Neb.  1.  c.  6,  74  N.  W.  277. 

8.  Har.  Law  Rev.  430:  "This  pre- 
sumption of  coercion  in  criminal  cases 
seems  to  have  preserved  a  place  in  our 
law  long  after  all  reason  for  it  has  passed 
away.** 


13.  (1887)  55  Conn.  1.  c.  300,  11  Atl. 
855. 

14.  (1901)  162  Mo.  253,  85  Am.  St. 
Rep.  498,  62  S.  W.  692.  See  also  15 
Har.  Law  Rev.  234  for  a  criticism  of 
this  decision:  "So  far  from  following 
this  tendency,  the  principal  case  seems 
to  be  an  unwarrantable  extension  of  the 
doctrine.  The  intention  was  formed,  the 
execution  of  the  crime  begun  and  all 
but  completed  outside  the  jail,  and  the 
fact  that  the  defendant  came  into  her 
husband's  actual  presence  simultaneously 
with  the  completion  of  the  crime  can 
hardly  justify  the  presumption  in  ques- 
tion.  -  -  -  Even  if  coercion  could  be 
presumed,  slight  circumstances  will  re- 
but  it,  and  the  jury  should  have  been 
allowed  to  decide  whether  the  husband's 
helpless  situation  was  sufficient  to  do 
so." 
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appeal  the  court  allowed  the  point  that  there  was  a  presumption  of  coer- 
cion, and  that  there  was  not  sufficient  evidence  to  justify  the  jury  in 
finding  that  she  was  not  coerced.  If  the  test  is  alone  coverture  and 
presence,  the  decision,  it  is  submitted,  is  sound,  but  if  the  test  is  ability 
to  coerce,  a  likelihood  that  she  was  prevented  from  acting  as  a  free  agent 
the  decision  is  nearly,  if  not  quite,  absurd. 

It  is  submitted  that  the  rule  is  unsound,  illogical  and  cumbersome  to 
justice.    It  should  therefore  be  abolished.    The  statement  of  a  North 

Carolina"  court  seems  a  sufficient  justification.  "  the  presumption 

 having  been  created  solely  by  judicial  decisions  should  be  set  aside 

in  the  same  mode".  There  is  no  need  for  legislative  interference.  What 
society  knows  is  absurd  should  not  be  a  part  of  the  law.  It  is  to  be 
hoped  that  when  the  matter  again  comes  before  the  Supreme  Court  of 
Missouri  the  doctrine  will  be  repudiated  and  coercion  be  required  to  be 
proved  as  a  matter  of  fact 

C.  L.  C. 

PRACTICE— DIRECTION  OF  THE  VERDICT  FOR  THE  PAR- 
TY BEARING  THE  BURDEN  OF  PROOF.  Quisenberry  v.  Stewart 
et  al}  Ejectment  The  land  in  dispute  was  for  some  years  within  the 
fence  boundaries  of  the  land  now  owned  by  the  defendant  The  plain- 
tiff put  in  evidence  his  paper  title  and  then  a  survey,  and  this  testimony 
showed  that  the  disputed  strip  was  within  the  description  called  for  by 
the  paper  title.  The  defendant  offered  evidence  that  the  fence  was  erected 
on  an  agreed  line.  It  was  held  that  the  credibility  of  the  defendant's  evi- 
dence was  solely  a  question  for  the  jury.  It  cannot  be  said  that  de- 
fendant's evidence  was  unequivocal  and  wholly  uncontradicted  and,  so, 
without  question  the  actual  decision  of  the  court  is  sound.  The  case, 
however,  is  of  interest  because  of  its  approval  of  a  statement  in  Hunter 
V.  fVethington:^ 

"As  this  case  will  have  to  be  retried,  there  is  one  other  question  to 
be  noted.  Defendant  contends  that  as  two  witnesses  testified  to  the  ad- 
verse possession  in  defendant  for  ten  years,  the  trial  court  could  not  do 
otherwise  than  to  find  for  the  defendant  This  does  not  necessarily  fol- 
low. The  credibility  of  that  testimony,  although  undisputed  by  direct 
testimony,  was  for  the  trier  of  the  facts." 


1.  (1920)  219  S.  W.  625.  See  also 
Printg  V.  MUler  (1911)  233  Mo.  47,  135 
S.  W.  19,  and  Johnson  v.  Grayson  (1910) 
230  Mo.  380,  130  S.  W.  673,  holding  a 
verdict  will  not  be  directed  for  plaintiff 
in  a  law  case  where  the  allegations  of 
his  petition  are  denied  and  he  introduces 
oral  evidence  to  support  his  cause  of 


action.     But  see  the   following  cases: 

May  V.  Crawford  (1899)  150  Mo.  504, 

51  S.  W.  693;  Crawford  v.  Stay  ton 
(1908)  131  Mo.  App.  263,  110  S.  W. 
665. 

la.  (1907)  205  Mo.  1.  c.  292,  103 
S.  W.  543. 
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This  case  is  the  last  case  in  Missouri  approving  the  doctrine  that  a 
trial  court  may  not  direct  ^  verdict  in  favor  of  the  party  bearing  the  bur- 
den of  proof  though  he  may  have  sustained  the  burden  with  uncontradict- 
ed testimony. 

There  are  two  theories  on  which  the  courts  today  direct  verdicts. 
First,  the  court  may  direct  against  the  plaintifiF  only  when  there  is  uo 
evidence  in  his  favor.*  Second,  the  court  may  direct  against  the  plain- 
tifiF in  case  the  jury  as  reasonable  men  could  not  possibly  find  for  him, 
or  as  a  Massachusetts  court*  puts  it,  in  case  the  jury  found  for  the  plain- 
tifiF, the  court  would  be  compelled  to  set  the  verdict  aside  any  number 
of  times  as  being  against  the  evidence. 

Miissouri,  however,  has  adhered  to  a  policy  of  great  liberality  in  leav- 
ing questions  of  fact  to  the  jury  for  final  determination.  And  the  rule 
in  Missouri  today  is  that  the  evidence  must  be  construed  in  its  strictest 
sense  against  the  defendant,  including  all  inferences  that  can  be  made 
against  him,  allowing  no  inferences  for  the  defendant  to  ofiFset,  and  if 
then  there  is  evidence  enough  to  support  a  verdict,  the  motion  for  a 
directed  verdict  must  be  overruled.* 

Having  then  in  mind  the  two  theories  on  which  a  court  will  direct 
a  verdict,  the  next  question  to  arise  is,  should  a  court  direct  a  verdict  in 
favor  of  one  bearing  the  burden  of  proof?  According  to  the  principal 
case  the  court  should  not  The  grounds  on  which  this  decision  is  up- 
held are  (1)  that  it  is  the  province  of  the  jury  to  pass  upon  the  evidence,* 
and  (2)  that  the  jury  should  say  whether  they  believe  the  witnesses.*  It 
is  contended  that  to  take  from  the  jury  this  question  is  to  deprive  the 
people  of  the  right  of  trial  by  jury.*   Is  such  a  contention  true? 

No  court  will  refuse  to  direct  against  the  plaintifiF,  if  he  has  not  of- 
fered a  scintilla  of  evidence,*  yet  many  courts  will  not  direct  in  his  favor, 
though  he  has  made  a  strong  case,  and  there  is  not  a  scintilla  of  evidence 
against  him.*  Why?  Does  this  seem  to  be  a  sound  principle  for  the 
speedy  and  economical  administration  of  justice?  Can  we  truthfully 
say  that  a  person  is  deprived  of  any  of  those  rights  assured  by  trial 
by  jury  if  he  has  a  verdict  directed  against  him  under  such  circumstances? 
He  may  ask  for  a  new  trial,  or  appeal  the  same  as  if  the  case  had  gone 


2.  IVay,  Administrator,  etc.,  v.  The 
Illinou  Central  R.  R.  Co.  (1872)  35 
la.  585. 

3.  Denny  v.  Williams  (1862)  5  Allen 

1. 

4.  Maginnis  v.  Railroad  (1916)  268 
Mo.  1.  c  675,  187  S.  W.  1165. 

5.  Luhrs  V.  Brooklyn  Heights  R.  Co. 
(1896)  11  App.  Div.  173.  42  N.  Y.  Sopp. 
606.    See  10  Harvard  Law  Review  453. 


6.  Bryan  v.  Wear  &  Hickman  (1885) 
4  Mo.  106. 

7.  Woodin  v.  Durfee  (1881)  46  Mich. 
424,  9  N.  W.  457. 

8.  San  Antonio  Traction  Co.  v.  Levy* 
son  (1908)  52  Tex.  Civ.  App.  122,  113 
S.  W.  569. 

9.  Prints  v.  Miller  (1911)  233  Mo. 
1.  c.  49,  135  S.  W.  19. 
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to  the  jury."  In  a  jurisdiction  where  the  second  theory  prevails  he  has 
lost  nothing  more  than  the  possible  chance  of  having  the  jury  return  a 
verdict  in  his  favor,  which  must  immediately  be  set  aside  as  against 
the  evidence. 

But  it  is  contended  that  this  makes  the  court  and  not  the  jury  de- 
cide on  the  truthfulness  of  the  witnesses." 

In  Pleasants  v.  Fant,^  Miller,  J.,  says:  "In  the  discharge  of  this 
duty  it  is  the  province  of  the  court,  either  before  or  after  the  verdict,  to 
decide  whether  the  plaintiff  has  given  evidence  sufficient  to  support  or 
justify  a  verdict  in  his  favor.  Not  whether  on  all  of  the  evidence,  the 
preponderating  evidence  is  in  his  favor,  that  is  the  business  of  the  jury, 
but  conceding  to  all  of  the  evidence  offered,  the  greatest  probative  force 
which  to  the  law  of  evidence  it  is  fairly  entitled  to,  is  it  sufficient  to  jus- 
tify the  verdict?  If  it  does  not  then  it  is  the  duty  of  the  court  after 
verdict,  to  set  it  aside  and  grant  a  new  trial  Must  the  court  go  through 
the  idle  ceremony  in  such  a  case  of  submitting  to  the  jury  the  testimony 
on  which  plaintiff  relies,  when  it  is  clear  to  the  judicial  mind  that  if 
the  jury  should  find  a  verdict  in  favor  of  the  plaintiff,  that  verdict  would 
be  set  aside  and  a  new  trial  granted." 

If  this  reasoning  be  sound,  and  there  are  many  cases"  in  accord, 
it  must  be  conceded  that  the  court  can  decide  this  point  as  well  before 
verdict  as  after,  and  the  jury  is  deprived  of  none  of  its  duties  by  the 
court  directing  their  verdict. 

But  it  is  sometimes  contended  that  though  a  court  may  direct  against 
the  plaintiff,  it  cannot  direct  for  him,  because  there  must  be  an  agree- 
ment of  facts  before  the  court  is  entitled  to  pass  on  them."  It  is  said 
that  in  the  case  of  directing  against  the  plaintiff,  the  defendant,  by  asking 
for  the  direction  admits  all  of  testimony  of  plaintiff  as  true  and  con- 
sents that  the  court  may  pass  on  it  as  a  fact,  but  in  case  of  the  plaintiff 
asking  for  verdict,  he  cannot  admit  his  own  testimony  as  facts  and  con- 
sent for  the  defendant,  hence  it  must  be  for  the  jury  and  not  for  the 
court  to  decide  the  question  of  fact 

It  would  seem  that  this  objection  may  be  overcome  by  applying  a 
rule  used  in  pleading,  namely,  that  an  averment  not  denied  is  admitted. 
If  plaintiff  offers  an  abundance  of  testimony,  which  the  defendant  neither 
attempts  to  deny,  nor  impeach  the  witnesses  by  whom  it  is  offered,  then 
may  we  not  say  that  the  defendant  must  admit  the  truth  of  plaintiffs 
testimony? 

10.  Meyer  v.  Houck  (1892)  85  la.  13.  Sprague  v.  Androscoggin  County 
1.  c.  327.  52  N.  W.  235.  *  (1908)   104  Mc.  L  c.  354.  71  Atlantic 

11.  Gannon  v.  Laclede  Gaslight  Co,  889. 

(1898)  145  Mo.  502,  46  S.  W.  968.  14.    12  Harvard  Law  Review  433. 

12.  (1874)   22  Wall.  116. 
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In  Gannon  v.  The  Laclede  Light  Company^  this  point  arose,  and 
though  the  case  was  decided  according  to  the  rule  announced  in  the  case 
under  review,  there  is  a  strong  dissenting  opinion  by  Marshall,  J.,  in 
which  Sherwood  and  Brace,  JJ.,  concurred.  He  states  that  if  there 
is  no  controversy  over  the  facts,  there  is  no  question  for  the  jury,  and 
says:  "If  the  facts  are  shown  by  competent  evidence  on  one  side,  and 
the  evidence  is  not  contradicted  on  the  other,  and  there  is  no  attempt  to 
impeach  the  witnesses,  there  is  no  question  of  fact  involved  in  the  case, 
but  a  simple  question  of  law  presented.  To  permit  a  jury  to  say  that 
it  will  not  believe  competent  uncontradicted  and  unimpeached  testimony 
and  to  return  a  verdict  in  the  teeth  of  such  evidence,  is  to  give  the  jury 
plenary  power  to  take  a  man's  life  or  property  as  caprice  or  willfulness 
may  dictate"  ' 

There  are  many  earlier  decisions  in  the  state  which  hold  that  a  trial 
court  may  direct  a  verdict  in  favor  of  either  party  as  pointed  out  in  this 
dissenting  opinion. 

In  Morgan  v.  Durfee^*  Sherwood,  C.  J.,  observed  that  it  was  not 
usurping  the  power  of  the  jury  for  the  court  to  direct  in  favor  of  either 
party,  but  rather  that  it  was  a  duty  which  it  should  exercise,  and  which 
is  often  shirked.  He  speaks  of  it  as  a  power  of  a  trial  court,  seldom  used, 
"owing  to  a  pitiful  and  painful  weakness  in  the  dorsal  region".  A  later 
review  of  this  decision,  in  the  Central  Law  Journal,"  goes  even  further  in 
commenting  upon  trial  courts  for  refusing  to  direct  a  verdict  in  favor 
of  either  party. 

There  are  quite  a  few  decisions"  holding  that  a  trial  court  may 
direct  a  verdict  for  either  party  including  the  party  having  the  burden. 

The  question  after  all  is  said  is  simply  this:  there  are  cases  where 
it  is  evident  to  the  judicial  mind  that  there  is  such  uncontradicted  testi- 
mony that  if  the  jury  brought  in  a  verdict  in  the  face  of  such  testimony, 
it  would  be  the  plain  duty  of  the  court  to  set  aside  the  verdict  as  against 
the  evidence.  We  submit  that  in  such  cases  it  would  be  a  better  and 
more  practical  rule  for  the  court  to  direct  a  verdict.  We  further  submit 
that  it  works  no  hardship  nor  does  it  deny  any  rights  guaranteed  by  a  trial 
by  jury.  The  following  reasoning  by  a  well  known  author  correctly 
states  the  matter  thus 


15.  (1898)  145  Mo.  502,  46  S.  W. 
968.  47  S.  W.  1.  c.  916. 

16.  (1879)  69  Mo.  469. 

17.  9  Central  Law  Journal  102. 

18.  Woodstock  V.  Canton  (1897)  91 
Me.  62,  39  Atl.  281;  Chanute  v.  Hig- 
gins  (1902)  65  Kan.  680,  70  Pac.  638; 
Meyer  v.  Honck  (1892)  85  la.  319,  52 
N.  W.  235;    Webber  v.  Axtell  (1910) 


110  Minn.  52,  124  N.  W.  453;  Mar- 
shall V.  Grosse  Clothing  Co.  (1900)  184 
111.  421.  56  N.  £.  807;  Donnan  v.  Don- 
man  (1912)  256  111.  244.  99  N.  E.  931; 
Mc Arthur  Co.  v.  National  Bank  (1889) 
182  Mich.  223,  81  N.  W.  92. 

19.  See  11  Mich.  Law  Review  198 
for  diacuMion  of  this  subject  by  Profes- 
sor Sunderland,  a  recognized  authority 
on  pleading  and  practice  questions. 
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"The  basic  principle  underlying  the  cases  which  deny  the  court  the 
right  to  instruct  the  jury  in  favor  of  the  party  having  the  burden  of 
proof,  is,  as  already  indicated,  that  the  jury  has  the  right  to  disbelieve  all 
the  witnesses  even  though  the  facts  to  which  they  testify  are  uncontro- 
verted  and  inherently  credible,  and  the  witnesses  unimpeached.  Why  the 
jury  should  be  given  any  such  license  it  is  hard  to  understand.  Juries 
cannot  be  permitted  to  exercise  blind  and  unreasoning  power  to  oppress 
litigants.  They  must  conduct  themselves  as  sensible  and  reasonable 
men.  They  cannot  be  suffered  to  base  verdicts  on  caprice,  conjecture, 
passion  or  prejudice." 


CONSTITUTIONAL  LAW— CRIMINAL  PROCEDURE—IN- 
DICTMENT AND  INFORMATION.  State  v.  Adkins",  Accused  was 
charged  by  information  with  murder  in  the  first  degree.  He  was  con- 
victed of  murder  in  the  second  degree  and  appealed  to  the  Supreme  Court 
of  Missouri.  There  the  judgment  was  reversed  and  the  cause  remanded 
on  account  of  an  erroneous  instruction.  The  fact  that  the  word  "the" 
before  the  word  "state"  was  omitted  from  the  conclusion  of  the  in- 
dictment was  held  not  to  be  reversible  error  even  though  the  Constitu- 
tion of  Missouri  provides  "...  and  all  indictments  shall  conclude, 
'against  the  peace  and  dignity  of  the  State*.'" 

Under  early  common  law,  indictments  were  framed  according  to  fixed 
forms,  established  by  statute  or  by  custom  and  practice.  Such  resulted 
in  part  from  the  creation  of  many  new  offenses;  in  part  from  the  de- 
velopment of  the  art  of  special  pleading;  and  especially  from  the  severity 
of  the  criminal  law  of  the  period.  As  a  natural  result  there  was  an 
effort  to  pick  flaws  in  the  indictments.  This  resulted  in  the  framing  of 
complicated  and  formal  indictments.  The  least  departure  from  fixed 
forms  would  have  been  fatal.* 

The  conclusion  of  the  indictment  charging  a  common  law  offense 
was  in  a  specifically  required  form  for  an  additional  reason.  This  part 
was  to  show  to  whom  the  forfeiture  would  accrue  and  was  in  these 
words:  "against  the  peace  of  our  lord  the  king  (our  lady  the  queen) 
his  (her)  crown  and  dignity".  In  view,  then,  of  the  requirement  of 
formal  indictments,  even  an  immaterial  departure  from  this  phrased  con- 
clusion would  have  been  error. 

During  the  early  part  of  the  nineteeth  century  there  was  great  im- 
provement in  England.    Statutes  were  passed  removing  most  of  the 

1.  (1920)  225  S.  W.  981.  3.    "The  Indictments  Act",  Jour.  Com, 

2.  Article  VI,  Sec.  38.  Leg.  (1916)  Vol.  16  N.  S.  p.  238, 
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technical  requirements.*  And  although  some  statutory  requirements  re- 
mained, the  courts  became  less  strict  and  literal  compliance  with  the 
statutes  was  rarely  required.  This  reaction  came  with  the  decrease  in 
the  number  of  offenses  and  the  lessening  of  the  severity  of  punishment. 
Substantial  compliance  with  the  statutes  became  sufficient.* 

Most  of  the  states  in  this  country  have  by  constitution  or  statute 
required  some  fixed  form  for  indictments,  especially  of  conclusions  of 
indictments.  Nevertheless,  it  has  been  generally  held  that  only  sub- 
stantial compliance  with  the  required  form  is  necessary.* 

The  Missouri  courts  have  declared  that  substantial  compliance  with 
the  formal  requisities  in  indictments,  as  provided  by  the  constitution  or 
statutes,  is  sufficient  The  difficulty  has  been  to  determine  what  is  sub- 
stantial compliance.  In  State  v.  Lopes'  an  indictment  concluding  "against 
the  peace  of  the  statute  and  of  the  statute  in  such  cases  made  and  pro- 
vided" did  not  meet  the  constitutional  requirement  for  a  conclusion 
"against  the  peace  and  dignity  of  the  State".  In  State  v.  MitcheW  the 
indictment  was  quashed  for  using  the  words  .  .  did  .  .  .  disturb  a  con- 
gration",  instead  of  "congregation".  The  court  there  said  the  word 
"congration"  was  not  an  English  word.  However  they  seemed  to  base 
their  decision  on  their  belief  that  such  relaxation  would  tend  to  establish 
a  precedent  for  disregarding  required  forms.  In  State  v.  Waters*  the  in- 
dictment concluded:  "Against  the  peace  and  dignity  of  the  State,  and 
contrary  to  the  form  of  the  statutes  in  such  cases  made  and  provided 
by  the  State",  instead  of  merely  "against  the  peace  and  dignity  of  the 
State",  as  provided  by  the  constitution.  The  court  held  that,  as  the 
words  required  were  present,  the  remainder  was  surplusage.  It  was 
stated  by  Lewis,  J.,:  "The  general  doctrine  is  that,  if  the  intent  of  the 
Constitution  be  substantially  responded  to  in  this  part  of  the  indictment, 
a  literal  transcript  of  the  formula  is  not  necessary".  This  principle  was 
followed  in  State  v.  Hays^^  were  the  words  "of  Missouri",  following  the 
word  "State",  were  held  not  to  vary,  enlarge,  or  change  the  phrase  or 
the  sense.  State  v.  Schlos^  also  held  that  words  added  to  the  required 
phrase  were  surplusage  and  that  the  required  words  being  present,  there 
was  substantial  compliance  with  the  constitution.  The  court  distinguished 
the  case  from  State  v.  Lopes,  supra,  and  State  v.  Pemberton,^  in  which 


4.  Jour.  Com.  l,eg.  Vol.  16  N.  S. 
p.  239-247. 

5.  See  State  v.  Hornsby  (1884)  8 
Rob.  (La.)  554. 

6.  For  a  review  of  the  American 
cases,  tee  22  Cyc,  p.  244,  note  93. 

7.  (1853)  19  Mo.  255. 

8.  (1857)    25    Mo.    420.  Compare 


State  V.  Duvenick  (1911)  237  Mo.  185, 
140  S.  W.  897,  holding  "agains  the  peace 
and  dignity  of  the  state"  is  sufficient 

9.  (1876)    1   Mo.  App.  7. 

10.  (1883)  78  Mo.  600. 

11.  (1887)  93  Mo.  361. 

12  (1860)  30  Mo.  376.  Indictment  in 
two  counts.    First  count  omitted  the  en- 
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cases  "neither  the  constitutional  words,  nor  words  of  like  import,  were 
used". 

In  State  v.  Campbell/*  the  conclusion  of  the  indictment  omitted  the 
word  "the"  before  "State".  The  court  adopted  the  principle  laid  down 
in  State  v.  Waters,  supra,  that  matters  of  substance  and  not  of  form 
would  be  required.  Nevertheless,  the  court  held  that  the  omission  of  the 
word  "the"  was  reversible  error  because  the  definite  article  "the"  was 
necessary  "in  order  to  designate  the  particular  state  against  which  the 
offense  is  charged  to  have  been  committed".  It  is  possible  to  argue  that 
the  court  was  of  the  opinion,  also,  that  every  constitutional  requirement 
is  a  matter  of  substance  and  that  any  alteration  of  the  form  specified 
would  be  fatal.  This  seems  not  to  be  the  generally  accepted  law."  State 
V.  Skillman"  was  decided  at  the  same  term  and  follows  State  v.  Camp- 
bell.  State  v.  Warner^  likewise  follows  and  relies  upon  State  v.  Camp- 
bell, 

The  formal  conclusion  in  an  indictment  does  not  serve  the  purpose 
that  it  did  at  common  law.  It  is  at  most  a  debatable  question  if  there 
is  any  purpose  served  by  the  conclusion  of  the  indictment  specified  in  the 
constitution  of  this  state."  It  is  hardly  probable  that  the  accused  does 
not  know  that  he  is  accused  of  violating  the  laws  of  the  State  of  Mis- 
souri since  the  indictment  commences  "State  of  Missouri",  etc. 

The  purposes  of  an  indictment  are :  first,  to  enable  the  accused  to  pre- 
pare his  defense;  second,  to  enable  him  to  plead  as  a  defense,  his  former 
conviction  or  acquittal,  in  case  he  is  again  prosecuted  for  the  same  of- 
fense ;  and  third,  to  give  the  court  opportunity  to  decide  the  case  on  the 
indictment  without  hearing  the  evidence."  It  is  clear  that  the  omission 
of  the  word  "the"  in  this  instance  will  deny  none  of  these  rights.  If, 
then,  this  omission  deprives  the  accused  of  no  information  to  which  he 
is  entitled,  and  if  the  word  cannot  be  said  to  be  a  matter  of  substance, 
it  remains  that  its  presence  serves  at  most  to  complete  a  mere  rhetorical 
flourish,  and  its  omission  should  not  be  reversible  error." 

The  decision  under  review  marks  a  definite  step  in  advance.  The 


tire  phraae  "against  the  peace  and  dig- 
nity of  the  Sute**.  See  discussion  in 
State  V.  Stacy  (1890)  103  Mo.  11,  15 
S.  W.  147;  State  v.  Ulrich  (1902)  96 
Mo.  App.  689.    70  S.  W.  933. 

13.  (1907)  210  Mo.  202,  109  S.  W. 
706,  14  Ann.  Cas.  403. 

14.  Pacific  Railroad  v.  The  Governor 
(1856)  23  Mo.  353.  66  Am.  Dec.  673; 
State  V.  Poster  (1876)  61  Mo.  549; 
Riesterer  v.  Land  &  Lumber  Co. 
(1900)  160  Mo.  141,  61  S.  W.  238; 
Creason  v.  Yardley  (1917)  272  Mo.  279. 


198  S.  W.  830.  Compare  State  ex  reU 
V.  Hitchcock  (1911)  241  Mo.  1.  c.  464, 
146  S.  W.  40. 

15.  (1907)  209  Mo.  408.  107  S.  W. 
1071. 

16.  (1909)  220  Mo.  23.  119  S.  W. 
399. 

17.  See  50  Am.  Law  Rev.  pp.  305- 
310. 

18.  See  24  Har.  Law  Rev.  290.  "The 
Seventeenth  Century  Indictment  in  the 
Light  of  Modem  Conditions*'. 

19.  See  68  Central  Law  Journal,  p. 
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gratitude  of  the  bar  is  due  to  Williamson,  J.,  whose  progressive  mind 
sought  for  an  opportunity  to  correct  a  point  of  view  that  has  caused 
no  inconsiderable  lack  of  respect  for  law  and  legal  institutions.  The 
commendable  opinion  re-vitalizes  the  law  of  criminal  procedure  in  Mis- 
souri. 

Virgil  Rathbun* 

PLEADING— FALSE  IMPRISONMENT— SURPLUSAGE.  Hill 
V.  S.  S.  Kresge  Co,  et  al}  The  court  in  the  above  case — an  action  for 
false  imprisonment — ^made  the  following  statement:  "If  plaintiff  un- 
necessarily pleaded  malice  in  his  petition  in  connection  with  his  request 
for  actual  damages,  there  is  no  question  but  that  it  would  be  necessary 
for  him  to  prove  and  submit  malice  in  his  instructions  covering  such 
damages." 

It  is  a  general  rule  that  anything  in  a  petition  that  is  unnecessary  to 
the  cause  of  action  may  be  regarded  as  surphisage,  and  proof  thereof 
is  not  necessary  to  sustain  the  cause  of  action.'  It  is  an  undenied  rule 
that  malice  and  want  of  probable  cause  are  not  necessary  elements  of  false 
imprisonment.'  It  would  seem  then,  by  all  the  rules  of  pleading,  that  al- 
legations of  malice  and  want  of  probable  cause  in  a  petition  for  false 
imprisonment  are  surplusage  and  might  be  disregarded. 

The  statement  quoted  is,  therefore,  apparently  fallacious  and  un- 
sotmd  in  principle.  It  is  interesting  to  trace  back  and  see  how  the  doc- 
trine started  and  how  such  a  statement  has  crept  into  Missouri  law. 

In  the  principal  case  the  rule  is  merely  laid  down  by  the  court  and 
no  reason  or  justification  is  given.  We  must  then  look  to  the  citations 
given  by  the  court  to  find  the  reasons  for  the  rule. 

There  are  two  citations  given  and  turning  to  the  first,  Billingsley  v. 
Kline  Cloak  Co,*  we  find  that  the  rule  there  stated  was  not  exactly  as 
stated  in  the  case  under  review  but  as  follows:  "We  have  already  called 
attention  to  the  fact  that  plaintiff  alleged  the  arrest  and  imprisonment 
were  without  probable  cause,  and  that  she  tried  her  case  on  that  theory 
and  she  concedes  that  she  must  abide  by  that  theory  in  this  court." 

Perhaps  this  conclusion  is  sound  as  the  plaintiff  had  not  merely  al- 
leged unnecessary  facts  in  a  petition  but  had  adopted  a  theory  through- 
out a  trial  that  he  later  attempted  to  repudiate.    The  court  in  the  case 


421,  for  review  and  criticism  of  State 
V.  Campbell  (1907)  210  Mo.  202,  109 
S.  W.  706,  14  Ann.  Cas.  403 

20.  Student,  School  of  Law,  Univer- 
sity of  Missouri. 

1.  (1919)  217  S.  W.  997. 

2.  Pattison   Missouri   Code  Pleading, 


2nd  Ed.  Sec.  103.  24  Standard  Encyclo- 
pedia of  Procedure  580.  Hudson  v.  The 
Wabash  Ry,  Co.  (1890)  101  Mo.  13,  14 
S.  W.  15. 

3.  12  Ann.  Cas.  35. 

4.  (1917)  196  S.  W.  415. 


Digitized  by 


54  Law  Series  22,  Missouri  Bulletin 


just  quoted  from  cities  five  cases*  and  from  Cyc*  to  support  the  rule. 
One  of  the  cases  cited  is  Murphy  v.  McAdory,  the  second  citation  given 
in  the  principal  case. 

Takingf  up  the  Cyc  reference,  we  find  a  statement  that  it  is  sufficient 
to  allege  that  the  imprisonment  was  "against  his  will  and  illegally",  but 
at  the  end  of  the  paragraph,  there  is  this  sentence,  "It  has  been  held  that 
if  plaintiff  alleges  malice  and  want  of  probable  cause,  although  unneces- 
sary, he,  must  prove  those  elements."  It  would  seem  that  the  court  took 
this  statement  of  the  Cyc  author,  Judge  E.  A.  Jaggard,  formerly  of  the 
Minnesota  Supreme  Court,  to  be  the  law  without  considering  tlie  reason- 
ableness or  basis  therefor;  for  looking  at  the  Cyc  footnote,  we  find  but 
one  citation,  Fuqua  v.  Gambill,  one  of  the  five  cases  mentioned  above. 
We  must  then  turn  to  the  cases  mentioned  for  the  basis  of  the  rule. 

Russell  v.  Chester  and  Pritcheti  v.  Sullivan  are  the  only  cases  cited 
that  are  not  Alabama  cases.  The  latter  is  a  Federal  case  and  cites  the 
former  as  the  sole  authority  for  the  point  decided.  The  point  decided  in 
these  cases,  however,  is  not  the  point  for  which  they  are  cited  by  the 
Missouri  court.  The  cases  hold  that  want  of  probable  cause  having 
been  pleaded  by  plaintiff  the  defendant,  an  officer  who  arrested  without  a 
warrant,  may,  under  the  general  denial,  show  probable  cause  on  his  part 
for  believing  a  felony  had  been  committed.  That  an  officer  may  arrest 
without  a  warrant  upon  reasonable  suspicion  that  a  felony  has  been  com- 
mitted is  pointed  out  in  these  cases.  These  cases  are  not  in  point  and 
may  be  disregarded.  This  leaves  three  Alabama  cases  to  support  the 
rule.  Two  of  them  refer  directly  to  the  third,  Rich  v.  Mclnemy.  This 
case,  then,  would  seem  to  have  been  the  basis  for  the  announced  rule, 
and  to  it  we  must  turn  for  the  reasons  supporting  the  rule. 

From  the  opinion  of  Head,  J.,  we  find  that  in  1849  in  Ragsdale  v. 
Bowles,^  an  action  for  malicious  prosecution,  the  averments  of  the  com- 
plaint were,  "that  the  defendant  falsely,  maliciously  and  without  prob- 
able cause,"  etc.,  did  certain  things.  The  declaration  was  demurred  to 
on  the  ground  that  it  did  not  sufficiently  aver  the  termination  of  the 
prosecution.  The  court  held  the  count  bad  for  malicious  prosecution, 
but  a  sustainable  count  for  false  imprisonment.  The  court's  conclusion 
evidently  being  that  the  words,  "falsely,  maliciously  and  without  prob- 
able cause",  were  sufficient  to  show  that  the  imprisonment  was  unlawful. 
It  is  clear  that  the  court  did  not  intend  to  say  that  these  elements  were 
essential  to  the  action.    Shortly  after  this  case  was  decided,  the  Ala- 


5.  Russell  V.  Shuster  (1844)  8  Watta 
&  S.  (Pa.)  308;  Fuqua  v.  Gambill  (1903) 
140  Ala.  464,  37  Southern  235;  Rich  v. 
Mclnerny  (1893)  103  Ala.  345.  15  South- 
ern 663;  Pritchett  v.  Sullivan  (1910)  182 


Fed.  480,  104  C.  C  A.  624;  Murphy  v. 
McAdory  (1913)  183  Ala,  209,  62  South- 
ern  706. 

6.  19  Cyc  (339)  359. 

7.  (1849)  16  Ala.  62. 
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bama  Code  of  1852  was  adopted.  In  it  was  contained  a  schedule  of 
forms  for  various  actions,  and  for  the  form  for  false  imprisonment  sub- 
stantially codified  the  declaration  of  the  Ragsdale  case.  The  same 
form,  save  for  the  correction  of  a  minor  error,  has  been  carried  into  the 
code  of  1907."  But  the  code  itself  thus  defines  false  imprisonment: 
"False  imprisonment  consists  of  the  unlawful  detention  of  the  person 
of  another,  for  any  length  of  time,  whereby  he  is  deprived  of  his  personal 
liberty."* 

It  appears  that  an  essential  difference  exists  between  the  elements 
of  false  imprisonment,  as  laid  down  by  the  code  and  the  pleading  form 
given  in  the  code.  Head,  J.,^*  in  explaining  says:  "We  are  of  opinion 
that  it  was  not  the  intention  of  the  legislature  to  make  this  form  exclu- 
sive. We  cannot  suppose  it  was  designed  to  abolish  the  probably  graver 
oflFenses  of  false  imprisonment,  civilly  actionable,  which  are  not  char- 
acterized by  the  elements  the  form  makes  essential.  This  question,  how- 
ever, is  not  now  before  us,  since  the  present  complaint  pursues  the  form 

prescribed.  Being  alleged,  these  elements  must  be  shown  to  have 

existed,  to  justify  a  recovery  by  the  plaintiflF." 

The  Alabama  court  did  not  attempt  to  lay  down  a  general  rule  that 
malice  and  want  of  probable  cause,  if  pleaded,  must  be  proved.  The 
court  only  held  that  where  one  pleads  under  an  erroneous  form  placed 
in  the  Alabama  Code,  then  he  must  abide  thereby  and  prove  his  com- 
plaint though  it  does  contain  elements  which  would  not  otherwise  be 
essential  to  his  cause  of  action.  This  decision  may  be  sound  because  of 
the  peculiar  situation  that  arises  under  the  Alabama  code.  As  a  general 
proposition  of  law,  it  is  submitted  that  it  is  not  sound  and  that  such 
a  decision  anywhere  other  than  under  the  Alabama  code  is  erroneous. 

Standard  Encyclopedia  of  Procedure"  states  the  rule  in  almost  the 
same  words  as  Cyc  but  adds:  "The  better  holding  would  seem  to  be 
to  regard  them  merely  as  surplusage  which  need  not  be  proved,  or  as 
inserted  to  enhance  the  damages."  After  citing  all  of  the  cases  in  ac- 
cord it  is  noted  that  they  are  all  controlled  by  the  Alabama  code. 

In  Annotated  Cases"  we  find  the  proposition  stated  and  five  Ala- 
bama cases  cited  in  support.  The  annotator  then  states  that  the  view 
treating  it  as  surplusage  is  probably  the  better  rule  and  in  support  of  it 
cites  a  California  case",  three  Illinois  cases"  and  a  New  York  case." 


8.  Section  5382,  Form  19,  Code  of 
Alabama  1907.  Vol.  II— Civil. 

9.  Section  4238,  Code  of  Alabama, 
1907— Vol.  II,  Civil. 

9a.  Rich  V.  Mclnerny  (1893)  103  Ala. 
345,  1.  c.  354.  15  So.  663. 

10.  8  Standard  Encydopdeia  of  Pro- 
cedure 965. 


11.  12  Ann.  Cas.  (1.  c.)  36. 

12.  Nerves  v.  Costa  (1907)  5.  Cal. 
App.  Ill,  89  Pac.  860. 

13.  Bnright  v.  Gibson  (1906)  219  111. 
550.  76  N.  E.  689;  Higkt  v.  Naylor 
(1899)  86  111.  App.  508;  Johnson  v. 
Kettler  (1876)  84  111.  315.  There  Schol- 
field,  J.,  said:    "The  objection  that  the 
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Ruling  Case  Law"  mentions  the  holding  and  cites  Rich  v.  Mclnerny, 
supra,  in  accord,  and  a  Minnesota"  case,  contra. 

From  the  above  review  it  is  found  that  of  the  five  states  in  which 
this  point  has  come  up,  Missouri  is  the  only  one  to  follow  the  Alabama 
case.  The  court  in  the  principal  case  evidently  accepted  the  first  Mis- 
souri decision  without  question,  but  it  is  submitted  that  the  statement 
is  unsound  in  principle  and  is  not  supported  by  authority. 

P.  M.  P. 


declaration  charges  that  the  imprison- 
ment was  'without  any  reasonable  or 
probable  cause  whatever,'  and  that  the 
court  refused  to  instruct  the  jury  that 
it  was  necessary  to  make  proof  of  this, 
would  be  well  taken  were  the  action  in 
case  for  improperly  putting  in  motion 
regular  process  of  the  court;  but  the  ac- 
tion is  for  trespass  for  imprisoning,  etc., 
without  legal  process,  and  the  gist  is  the 
unlawful,  direct  force,  and  the  words. 


'without  any  reasonable  or  probable 
cause,'  were  surplusage.  The  citation  of 
authorities  can  not  be  necessary  on  a  dis- 
tinction so  well  established  as  this  is  in 
the  elementary  works.'* 

14.  Ackroyd  v.  Ackroyd  (1869)  3 
Daly  (N.  Y.)  38. 

15.  11  R.  C.  L.  Art  33,  page  819. 

16.  Nixon  V.  Reeves  (1896)  65  Minn. 
159,  67  N.  W.  989,  33  L.  R.  A.  506, 
perhaps  not  in  point. 
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LAW  JOURNALS — The  increasing  usefulness  of  the  current  liter- 
ature of  the  law,  as  embodied  in  the  various  law  journals,  is  evidenced 
by  the  references  to  such  sources  in  the  marginal  notes  of  Mr.  Justice 
Brandeis'  dissenting  opinion  in  the  Duplex  Printing  Press  Co.  case. — 
Journal  Issued  by  Am.  Bar  Assoc.,  Vol.  VII,  p.  157. 


CANONS  OF  ETHICS— One  of  the  recent  activities  of  our  Asso- 
ciation has  been  the  printing  and  framing  of  the  Canons  of  Ethics.  We 
arc  trying  to  get  the  various  local  bar  associations  to  see  that  a  framed 
copy  of  the  canons  is  displayed  in  every  court  house  in  the  state.  We 
have  already  succeeded  in  placing  them  in  nine  court  houses.  If  our 
Canons  of  Ethics  are  a  good  thing,  we  ought  not  to  be  ashamed  of  them 
and  we  have  found  that  hanging  them  in  a  conspicuous  place  where  the 
public  can  read  has  a  very  good  effect.— R.  Allan  Stephens,  Secretary, 
Illinois  Bar  Assoc.  in  Journal  Issued  by  Am.  Bar  Assoc.,  Vol.  VII,  p.  90. 


TRIAL  BY  JURY — Twelve  jurors  were  sworn  and  duly  qualified 
on  voir  dire,  in  a  trial  for  murder;  state  and  defendant  accepted 
the  jury,  introduced  their  evidence,  and  rested;  a  recess  of  two  hours 
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was  taken;  it  was  then  discoveed  that  the  jurors  after  acceptance  had 
not  been  sworn  "to  well  and  truly  try  the  issue".  The  court  then  and 
there  administered  that  oath,  to  which  defendant  objected.  Argument 
proceeded;  and  a  verdict  of  guilty  was  rendered. 

Held,  that  the  tardy  administration  of  the  oath  could  not  cure  this 
fatal  error;  Smith,  C.  J.,  and  Etheridge,  J.,  dissenting.  (Mississippi; 
Miller  v.  State,  84  So.  161.)  Here  we  are,  then,  no  further  along  than 
the  middle  ages,  in  our  formalistic  administration  of  criminal  justice  in 
the  year  1920.  Shall  we  never  shake  ofiF  the  shackles  of  technicalism? 
"And  He  said  unto  them,  woe  unto  you  also,  ye  lawyers!  For  ye  lade 
men  with  burdens  grievious  to  be  borne,  and  ye  yourselves  touch  not 
the  burdens  with  one  of  your  fingersl" — ^J(ohn)  H.  W(igmore)  IS  Illi- 
nois Lfaw  Review  353. 

A  review  of  the  same  decision  in  19  Michigan  Law  Review  115, 
states  that  the  only  other  case  found  that  passes  on  the  precise  question 
holds  to  the  contrary.  Curiously,  the  case  (Boroum  v.  State  (1913)  105 
Miss.  887.)  was  decided  by  the  same  court  and  was  not  noticed  in  Mil- 
ler V.  State. 


LEGAL  EDUCATION —The  Conunittec  on  Legal  Education.  C. 
Petrus  Peterson,  of  Lincoln,  Chairman,  recommended  that  the  prelimin- 
ary requirements  for  those  seeking  admission  by  law  office  study  and  ex- 
amination be  raised  from  three  years'  high  school  or  the  equivalent 
thereof,  to  four  years  in  high  school  or  the  equivalent  thereof,  also  that 
preliminary  requirements  for  entrance  to  law  colleges  be  raised  to  two 
years  of  prior  college  training. — ^Allan  Raymond,  Secretary,  Nebraska 
Bar  Assoc  in  Journal  Issued  by  Am.  Bar  Assoc,  Vol.  VII,  p.  91. 

In  Missouri  the  only  substantial  requirement  is  "a  common  or  gram- 
mar school  course  of  study".  R.  S.  Mo.  1919,  Sec  670.  Are  we  to  stand 
still  while  other  states  pass  by?  The  Missouri  Bar  Association  bill  to 
raise  the  standard  was  adversely  reported  by  the  Senate  Judiciary  Com- 
mittee of  the  last  Ckneral  Assembly.  If  lawyers  do  not  wish  the  quali- 
fications to  be  higher  how  is  it  expected  that  laymen  will  be  convinced? 


AM.  BAR  ASSOC.  MEETING— Prospects  are  bright  that  Presi- 
dent Warren  G.  Harding  will  spend  at  least  a  day  at  the  American  Bar 
Association  Convention  to  be  held  in  Cincinnati,  August  30-31,  Septem- 
ber 1-2. 

Within  the  last  few  days  Mayor  John  Galvin  of  Cincinnati,  who 
was  largely  instrumental  in  bringing  this  convention  to  the  Queen  City 
had  a  conference  in  Washington  with  President  Harding.  During  their 
conversation  Mayor  Galvin  suggested  to  Mr.  Harding  that  the  members 


Bar  Bulletin 


59 


of  the  association  as  well  as  the  citizens  of  Cincinnati  would  greatly  ap- 
preciate a  visit  from  the  President  on  this  occasion.  Without  hesita- 
tion Mr.  Harding  assured  Mayor  Galvin  that  he  would  be  delighted 
to  attend  the  meeting  and  would  arrange  his  affairs  accordingly  with  no 
possible  interference  unless  Congress  be  in  session  at  that  time. 

It  is  already  assured  that  former  Ambassador  to  England  John  W. 
Davis  and  Honorable  Elihu  Root  will  be  among  the  prominent  speakers 
at  the  convention. — Publicity  Conmiittee,  American  Bar  Association. 


JUDICIAL  CAPACITY— Justice  Holmes'  long  and  honorable  rec- 
ord of  dissenting  opinions  in  cases  where  the  courts  have  ignored  the 
human  rights  of  labor  and  have  unduly  extended  the  rights  of  property 
and  "freedom  of  contract",  has  given  people  the  impression  that  he  is 
something  of  a  radical.  This,  however,  is  not  the  case.  He  is  a  firm  be- 
liever in  the  regime  of  private  property  and  the  traditional  economics. 
His  dissenting  opinions  thus  manifest  a  rare  intellectual  integrity  which 
enables  him  to  distinguish  between  his  own  opinions  and  that  which  the 
Constitution  leaves  to  the  Legislature  to  determine.  This  lends  unusual 
force  to  his  charge  that  our  court,  unduly  influenced  by  the  fear  of 
Socialism,  "have  taken  sides  on  debatable  questions"  and  "have  un- 
consciously read  into  the  Constitution  economic  doctrines  which  prevailed 
fifty  years  ago".  "Judges  commonly  arc  elderly  men  and  are  more  likely 
to  hate  at  sight  any  analysis  to  which  they  are  not  accustomed". — Morris 
R.  Cohen,  The  New  Republic,  Vol.,  XXV,  p.  294. 


INCORPORATION  OF  THE  BAR— The  bill  presented  by  the 
committee  is  entitled,  "A  Bill  to  Provide  for  the  Better  Government  and 
Greatci  Usefulness  of  the  Bar  of  Ohio."  After  declaring  all  attorneys 
at  law,  and  persons  thereafter  admitted  to  the  practice  of  law,  officers 
of  the  Supreme  Court  of  Ohio  and  members  of  the  State  Bar,  subject 
to  the  provisions  of  the  enactment,  a  board  of  governors  is  created, 
three  representing  each  of  the  appellate  court  districts  of  the  state,  mak- 
ing a  total  of  24  governors,  at  present.  The  governors  are  to  be  elected 
biennially  by  ballot  of  the  entire  membership  of  the  State  Bar,  after 
nomination  by  petition  signed  by  at  least  ten  members  of  the  State 
Bar.  The  officers  of  the  State  Bar  are  to  be  chosen  by  the  board  of 
governors  from  among  the  members  of  the  board,  the  secretary  being 
the  only  officer  who  is  not  required  to  be  a  member  of  the  board.  Juris- 
diction is  conferred  upon  the  board  of  governors  to  investigate  com- 
plaints and  take  disciplinary  action,  by  reprimand,  suspension  or  disbar- 
ment of  attorneys,  the  action  of  the  board  being  subject  to  review  by 
the  Supreme  Court  sua  sponte  or  by  proceedings  in  error  by  the  dis- 
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ciplined  attorney.  The  inherent  or  statutory  powers  now  possessed  by 
the  courts  of  the  State  are  not  affected  by  the  terms  of  the  proposed 
bill.  Provision  is  made  for  an  annual  fee  from  each  member  of  the 
State  Bar,  the  funds  arising  therefrom  to  be  deposited  with  the  State 
Treasurer  and  disbursed  upon  orders  of  the  board  of  governors.  A  pen- 
alty is  provided  for  practicing  without  having  paid  the  license  fee  or 
without  possessing  a  certificate  of  good  standing  in  the  State  Bar.  In 
the  hearing  of  complaints,  the  board  of  governors  is  vested  with  power 
to  subpoena  witness,  etc.,  the  same  as  courts  in  the  trial  of  causes. 

After  some  discussion  the  report  of  the  commission  was  unani- 
mously adopted,  not  one  member  present  having  voiced  opposition  to 
the  general  proposition,  and  the  bill  was  endorsed  by  the  Association 
with  the  understanding  that  slight  amendments  would  be  made  before 
presentation  to  present  session  of  the  legislature. — Report  of  Ohio  Bar 
Association  Meeting,  Journal  Issued  by  Am.  Bar  Assoc.,  Vol.  VII,  p.  92. 


AXIOMATIC  STATEMENTS— This  argument  carries  weight,  for 
alike  in  equity  and  in  law  fraud  vitiates  all  affairs  wherein  it  is  predomin- 
antly influential.--Goode,  J.,  State  ex  rel  v.  Speer,  223  S.  W.  659. 

It  seems  to  me  that  the  proposition  that  fraud  vitiates  consent  in 
criminal  maters  is  not  true,  if  taken  to  apply  in  the  fullest  sense  of  the 
word  and  without  qualification.  It  is  too  short  to  be  true,  as  a  mathe- 
matical formula  is  true.  If  we  apply  it  in  that  sense  to  the  present  case, 
it  is  difficult  to  say  that  the  prisoner  was  not  guilty  of  rape,  for  the 
definition  of  rape  is  having  connection  with  a  woman  without  her  con- 
sent, and  if  fraud  vitiates  consent  every  case  in  which  a  man  infects  a 
woman  or  commits  bigamy,  the  second  wife  being  ignorant  of  the  first 
marriage,  is  also  a  case  of  rape.  Many  seductions  would  be  rapes,  and 
so  might  acts  of  prostitution  procured  by  fraud,  as,  for  instance,  by 
promises  not  intended  to  be  fulfilled.  These  illustrations  appear  to  show 
clearly  that  the  maxim  that  fraud  vitiates  consent  is  too  general  to  be 
applied  to  these  matters  as  if  it  were  absolutely  true. — Stephen,  J.» 
Regina  v.  Clarence,  22  Q.  B.  Div.  23. 

I  need  hardly  repeat  that  I  detest  the  attempt  to  fetter  the  law  by 
maxims.  They  are  almost  invariably  misleading;  they  are  for  the  most 
part  so  large  and  general  in  their  language  that  they  always  include 
something  which  really  is  not  intended  to  be  included  in  them. — Lord 
Esher,  M.  R.,  Yarmouth  v.  France,  19  Q.  B.  D.  647. 

General  propositions  do  not  decide  concrete  cases.  The  decision 
will  depend  on  a  judgment  or  intuition  more  subtle  than  any  artiailate 
major  premise. — Mr.  Justice  Holmes,  Lochner  v.  New  York,  198  U.  S. 
1.  c.  7(k 
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CRIMES  AND  PUNISHMENT— In  spite  of  this  scientific  truth, 
the  worst  enemy  of  law  and  order  is  the  silly  sentimentalist  who  sees 
in  every  brutal  criminal  only  an  erring  brother,  who  must  be  coddled  and 
petted  and  turned  loose  again  to  prey  upon  the  society  which  he  refuses 
to  serve.  The  man  who  contemplates  a  career  of  crime  is  given  every 
encouragement.  Only  a  small  percentage  of  criminals  is  apprehended. 
If  one  is  apprehended  he  has  better  than  an  even  chance  of  escaping 
through  the  maze  of  legal  technicalities,  existing  apparently  to  give  him 
a  sporting  chance.  If  he  does  not  thus  escape,  his  appeal  is  usually  ef- 
fective before  a  jury.  If  by  a  rare  combination  of  misadventures  he  is 
caught  and  convicted  he  listens  with  a  sardonic  smile  to  the  sentence 
of  five  or  ten  or  twenty-five  years.  He  knows  it  is  a  joke.  An  easy 
parole  or  commutation  of  sentence  will  save  him;  or  the  governor,  on 
Christmas  day  or  May  day  or  Hallowe'en,  will  invite  his  soul  by  par- 
doning a  lot  of  long-termers.  The  number  of  crimes  is  appalling  that 
are  committed  by  habitual  criminals  who  are  at  large  on  parole.  The 
criminal  has  as  good  a  chance  to  escape  punishment  for  his  crimes  as 
the  workman  has  in  some  industries  of  escaping  injury  from  accident 
Police  efficiency  might  be  improved,  though  the  fault  is  not  chiefly  theirs ; 
amendment  of  the  laws  might  help;  but  after  all,  the  only  cure  lies  in 
an  aroused  public  sentiment  The  finest  code  of  laws  is  useless  unless 
the  people  demand  their  enforcement;  on  the  other  hand,  the  public 
usually  gets  whatever  it  insistently  demands. — Address,  Francis  M.  Cur- 
lee,  January  26,  1921. 
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AN  EXAMINATION  OF  SOME  MISSOURI  LAWS  AND 
SUGGESTIONS  WITH  RESPECT  THERETO 


There  are  some  provisions  in  the  laws  of  Missouri  that  are  alto- 
gether, as  I  believe,  contrary  to  the  commercial  spirit  of  the  age,  and  the 
policy  of  the  leading  states  of  the  Union,  and  therefore  must  sooner  or 
later  prove  detrimental  to  Missouri,  if  they  have  not  already  done  so, 
and  especially  to  the  best  interests  of  its  cities,  and  it  should  be  an 
axiom  that  the  commercial  and  agricultural  interests  of  a  state  are  so 
indissoluble,  and  mutually  dependent,  that  each  must  ultimately  suffer 
from  an  injury  to  the  other.  Therefore,  if  in  the  facts  hereinafter 
stated,  and  in  the  suggestions  that  follow,  the  situation  pictured  is  that 
of  commerce,  rather  than  of  agriculture,  both  the  facts  and  suggestions 
should  be  considered  as  vital,  in  the  end,  to  the  best  interests  of  both  the 
city  and  country  life  of  the  State. 


One  provision  of  our  laws,  which  is  contrary  to  the  laws,  I  believe, 
of  New  York  and  Massachusetts,  and  probably  to  those  of  other  com- 
mercially important  states,  is  that  which  requires  administration  upon 
the  property  in  Missouri  of  a  non-resident.  The  last  Missouri  case,  and 
the  one  that  seemingly  settles  the  law  of  this  state  on  this  point,  is 
Troll  v.  Third  National  Bank,  211  S.  W.  545,  decided  by  your  Supreme 
Court  April  7,  1919. 

Under  this  decision  a  Missouri  corporation  dare  not  transfer  a 
share  of  stock  on  the  endorsement  of  a  foreign  executor,  or  adminis- 
trator, nor  can  any  amount,  whether  large  or  small,  due  the  estate 
of  a  non-resident  creditor  be  safely  paid  by  a  resident  of  Missouri  to 
any  other  than  a  Missouri  executor  or  administrator. 

If  the  law  in  all  the  states  is  as  it  has  been  declared  to  be  in  Mis- 
souri, and  the  residents  of  the  several  states  stood  on  their  rights,  that  is, 
required  that  a  payment  of  a  debt  should  give  them  a  full  acquittance 
for  the  debt,  as  may  justly  be  insisted  upon,  few  wholesale  merchants, 
doing  business  as  individuals,  and  not  through  corporations,  would 
escape  bankruptcy  in  the  collection  and  settlement  of  their  estate  after 
death. 

The  laws  of  New  York  provide,  as  I  understand,  that  payment  to 
a  foreign  administrator  may  be  made  after  certain  statements  have  been 
submitted  by  such  administrator  to  the  State  Treasurer,  and  any  taxes 
due  have  been  paid.    Furthermore,  if  administration  on  the  New  York 
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property  of  a  non-resident  is  necessary  the  administrator  at  the  domi- 
cile of  the  deceased  is  eligible  for  appointment  as  administrator  in  New 
York.  Other  states  possibly  have  similar  laws,  and  probably  few  of  them 
are  as  benighted  as  Missouri  with  respect  to  the  estate  of  deceased  non- 
residents. One  immediate  effect  of  our  law  is  to  give  some  fees  to  a 
few  administrators,  but  sooner  or  later,  that  is,  as  soon  as  our  ad- 
ministration laws  become  better  known  to  non-residents  they  will  dis- 
courage investments  by  non-residents  in  Missouri  stocks,  and  other 
properties,  and  will  drive  out  or  keep  out  much  foreign  capital. 

The  non-resident  owners  of  stocks  in  Missouri  corporations,  and 
other  property  in  this  State,  probably  largely  outnumber  Missouri  credi- 
tors of  such  non-residents  and  therefore  even  if  the  policy  of  the  law 
as  to  the  administration  in  Missouri  on  the  property  of  non-residents 
is  to  be  determined  by  the  number  of  Missouri  creditors,  or  the  amount 
of  their  claims,  as  compared  with  the  number  of  non-resident  owners  of 
Missouri  stocks  or  other  properties,  and  the  value  of  their  holdings,  the 
non-resident  owners  of  such  properties  should  be  favored,  if  the  resident 
creditors  and  non-resident  debtors  alone  are  considered,  for  it  is  much 
cheaper  and  easier  to  prove  a  claim  in  another  state  than  to  administer 
on  the  property  of  a  non-resident  in  this  state;  while  if  the  public  policy 
of  the  situation  is  considered  it  is  certainly  best  to  require  a  resident 
creditor  to  prove  his  claim  at  the  late  domicile  of  a  deceased  debtor, 
rather  than  to  require  administration  in  Missouri  on  his  property  in  this 
state,  for  such  requirement  certainly  militates  against  Missouri  enter- 
prises commanding  foreign  capital. 

INHERITANCE  TAXES 

Section  11  of  the  Missouri  Inheritance  Tax  Law  of  1917,  provides: 
"If  a  foreign  executor,  administrator  or  trustee  shall 
assign  or  transfer  any  stock  or  obligation  in  this  state  stand- 
ing in  the  name  of  the  decedent  or  in  trust  for  decedent  liable 
for  any  such  tax,  the  tax  shall  be  paid  to  the  State  Treasurer 
on  the  transfer  thereof." 
This  statute  cannot  be  considered  as  changing  the  law  as  declared 
by  our  Supreme  Court  in  Troll  v.  Third  National  Bank,  but  the  law  as 
declared  in  that  case  could  be  changed  and  made,  as  I  believe,  much 
like  that  of  New  York,  by  amending  Section  11  of  the  Inheritance  Tax 
Act  so  as  to  read: 

A  foreign  executor,  administrator,  or  trustee,  may  as- 
sign or  transfer  any  stock,  or  obligation  in  this  state  stand- 
ing in  the  name  of  a  decedent,  or  in  trust  for  a  decedent, 
and  may  demand,  sue  for,  receive  and  collect  all  other  prop- 
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erty  of  a  decedent,  or  held  in  trust  for  him,  if  any  inheri- 
tance, succession,  or  other  tax  to  which  such  stock,  or  other 
property  is  liable,  shall  be  paid  to  the  State  Treasurer  on  the 
transfer  or  receipt  thereof. 
Why  not  amend  Section  6  of  this  Inheritance  Tax  Act  so  as  to  ex- 
tend the  time  for  payment  of  inheritance  taxes  without  interest  from 
six  to  twelve  months?   Section  6  of  the  United  States  War  Revenue  Act 
of  1918  provides  that  an  estate  shall  have  a  year  in  which  to  pay  an 
inheritance  tax  without  interest,  and  an  extension  of  the  time  for  pay- 
ment of  the  tax  may  be  g^nted  for  eighteen  months  without  interest, 
and  for  a  longer  period  with  interest  at  the  rate  of  six  per  cent,  beginning 
one  year  from  the  death  of  the  decedent 

In  most  cases  stocks  must  be  sold  in  order  to  pay  inheritance  taxes 
due  from  an  estate,  and  to  sell  in  a  short  tima  all  that  may  be  necessary 
to  raise  the  required  tax  may  depreciate  the  security,  and  require  a  sale 
on  a  falling  market 

Another  objectionable  provision  of  our  Inheritance  Tax  Act  is  the 
tax  levied  on  charitable  bequests.  Section  4  of  this  Act  of  1917  (page 
117,  Acts  1917),  even  as  amended  by  the  Act  of  1919  (Acts  1919,  page 
722),  taxes  all  bequests  "for  religious,  charitable  or  educational  pur- 
poses" unless  used  solely  in  Missouri.  That  is,  under  our  laws  be- 
quests, even  to  help  christianize  a  savage  people,  further  the  cure  of 
tuberculosis,  leprosy,  or  for  other  appealing  work,  if  conducted  beyond 
the  confines  of  Missouri,  is  taxed.  Truly  our  laws  seem  to  demand  that 
with  us  charity  shall  begin  at  home — and  stay  there. 

It  should  require  no  argument  to  procure  all  possible  ameliorations 
of  provisions  in  our  inheritance  and  administration  laws,  which  bear 
heavily  on  most  estates,  and  our  widows  and  orphans  especially,  since 
the  husband  and  father  is  usually  the  income  earner  of  the  family.  And 
the  law  might,  it  seems  to  me,  allow  without  taxation  a  bequest  of  more 
than  $100.00  to  a  friend  or  faithful  servant 


Another  matter  that  should  receive  attention  is  taxation  of  incomes. 

Under  present  laws  there  is  not  only  a  local  and  state  annual  tax 
on  the  value  of  property,  but  also  in  many  cases  three  income  taxes, 
and  a  like  number  when  the  property  passes  by  bequest  or  inheritance. 
These  three  taxes  are: 

FIRST:  Federal; 

SECOND:  Tax  by  the  state  in  which  the  owner  of  the  property 
resides,  and 
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THIRD  :  Tax  by  the  state  in  which  the  property  is  situated,  if  such 
state  is  not  that  in  which  the  owner  resides. 

Corporations  are  considered  as  resident  of  or  located  in,  the  state 
in  which  they  have  been  incorporated.  Let  these  taxes,  inheritances  and 
income  taxes,  be  thus  illustrated: 

If  a  resident  of  Missouri  owns  real  estate  in  New  York,  he  pays 
a  tax  on  the  income  therefrom  to  the  Federal  Government,  to  the  State 
of  New  York,  and  to  the  State  of  Missouri,  if  the  income  is  of  a  tax- 
able amount,  and  like  taxes  when  this  property  passes  by  decedent  or 
devise  on  his  death. 

Inheritance  taxes  are  similarly  assessed  on  stocks  owned  by  a  Mis- 
sourian  in  corporations  organized  under  the  laws  of  other  states,  and 
such  taxes  are  exacted  by  Missouri,  other  states,  and  the  Federal  Gov- 
ernment, on  Missouri  properties  owned  by  non-residents. 

Our  state  income  and  inheritance  tax  laws  are  largely  blind  copies 
of  laws  adopted  by  Congress,  and  a  provision  in  the  latter  calculated 
to  tax  the  income  of  a  foreigner  from  American  property— a  single  tax 
on  such  property— when  blindly  copied  by  the  states,  may  impose  two 
state  income  and  inheritance  taxes,  m  addition  to  the  Federal  tax,  on 
American  citizens. 

A  little  figuring  will  show  that  the  annual  state  tax  levied  on  the 
corpus  of  a  property,  plus  the  Federal  income  tax  and  possibly  another 
state  income  tax,  takes  a  large  per  cent  of  an  income. 

It  may  be  that  present  conditions  are  such  that  no  remedial  legis- 
lation, however  just  and  desirable,  is  now  possible;  but  the  subject  is  of 
such  importance  that  it  should  be  kept  materially  in  mind,  and  the 
corrective  amendments  of  the  tax  laws  adopted  at  as  near  a  date  as  is 
possible,  and  to  this  end  our  lawmakers,  who  must  move  in  the  matter 
if  changes  in  these  laws  are  to  be  secured,  should  inform  themselves. 

TAXATION  ON  INCOMES  FROM  INTERSTATE  COMMERCE 

Some  nice  questions  have  arisen  as  to  the  power  of  the  several 
states  to  tax  incomes  which  are  the  result  of  interstate  commerce,  but 
it  is  needless  to  examine  these  questions  now,  further  than  to  say  that 
the  matter  has  lately  been  under  consideration  in  several  cases  by  the 
U.  S.  Supreme  Court,  which  has  made  a  distinction,  so  far  as  taxation 
by  the  states  is  concerned,  between  the  net  and  gross  income  derived 
from  interstate  commerce,  the  court  holding  that  such  net,  but  not 
gross,  income  may  be  taxed  by  the  states. 

Crew  Levick  Co,  v.  Pennsylvania,  2AS  U.  S.  292. 

Cudaky  Packing  Co.  v.  Minnesota,  246  U.  S.  450. 

U.  S.  Clue  Co.  V.  Town  of  Oak  Creek,  247  U.  S.  321. 
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FOREIGN  CORPORATIONS 


In  1864  an  act  was  passed  limiting  the  capital  of  business  corpora- 
tions incorporated  under  the  laws  of  Missouri  to  $2,000,000.00.  (See 
R.  S.  1865,  page  368.) 

In  1879  this  limit  was  raised  to  $10,000,000.00. 

In  1899  (Acts  1899,  page  130)  an  act  was  passed  providing  that  if 
a  foreign  corporation  could  not  be  incorporated  under  the  laws  of  Mis- 
souri, it  could  not  be  licensed  to  do  business  in  the  State.  That  is,  under 
the  letter  of  this  law,  a  foreign  business  corporation  could  not  be  li- 
censed to  do  business  in  Missouri,  if  it  had  a  capital  of  more  than  $10,- 
000,000.00  and  did  not  have  at  least  one  citizen  of  Missouri  on  its  board 
of  directors. 

In  1903  (Acts  1903,  page  124)  the  number  of  Missouri  citizens  neces- 
sary on  the  board  of  directors  of  a  Missouri  corporation  was  raised  from 
one  to  three. 

This  requirement  as  to  the  citizenship  of  directors  of  Missouri  cor- 
porations was  so  onerous  that  it  has  been  ignored,  as  had  been  the  re- 
quirement of  one  Missouri  director  under  the  law  of  1899,  and  the 
limitation  on  the  licensing  of  foreign  corporations  in  Missouri  has  been 
by  common  consent  construed  to  apply  to  its  capital  stock  only.  But 
any  day  some  court,  on  the  petition  of  some  stupid  person,  or  rival  of 
a  foreign  corporation  licensed  to  do  business  in  Missouri,  may  decree 
a  forfeiture  of  the  license  and  drive  out  of  the  state  all  foreign  corpora- 
tions which  have  not  at  least  three  Missourians  on  their  boards.  Is  not 
this  startling?  And  yet,  such  would  be  the  result,  if  the  prohibition  in 
question  is  construed  literally,  as  it  may  be. 

Of  course,  it  is  possible  that  our  courts,  following  the  labored  ten 
page  reasoning  of  our  Supreme  Court  in  State  ex  rel.  Standard  Tank 
Car  Company  v.  Sullivan,  221  S.  W.  R.,  page  728,  which  involved  the 
licensing  in  Missouri  of  a  foreign  corporation  having  stock  without  a 
par  value,  may  rule  that  the  prohibition  does  not  exclude  corporations 
without  at  least  three  Missouri  directors.  But  why  have  a  law  drawn  in 
such  terms  as  makes  it  possible  for  a  ruling  that  would  play  thunder 
vor  worse)  with  hundreds  of  useful  corporations,  and  thousands  upon 
thousands  of  their  employes,  as  well  as  seriously  interfere  with  important 
financial  and  public  interests? 

I  cannot  but  believe  this  provision  of  our  laws  with  respect  to 
Missouri  directors  in  foreign  corporations,  if  it  is  to  be  construed  liter- 
ally, has  been  left  in  our  laws  thoughtlessly.  If  it  is  insisted  upon, 
many,  if  not  most,  foreign  corporations  will  close  their  offices  in  Mis- 
souri and  sell  us  from  Chicago,  Indianapolis,  Cincinnati,  Louisville  and 
Omaha.  St.  Louis  and  Kansas  City  are  two  of  the  best  geographically 
located  cities  in  the  Union — and  they  are  the  Missouri  cities  in  which 
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most  foreign  corporations  licensed  in  this  state  have  offices,  but  neither 
of  these  cities,  nor  the  State  of  Missouri,  can  assume  a  **hig  business 
be  danmed"  attitude  and  must  bid  for  most  of  what  they  get  commer- 
cially or  industrially. 

In  1907  (R.  S.  1909,  Sec  3347.  Acts  1907,  page  166)  the  $10,000,000.00 
capital  stock  limit  on  Missouri  corporations  was  raised  to  $50,000,000.00 
and  the  same  time  (R  S.  1909,  Sec.  3343,  Acts  1907,  page  168)  it  was 
provided  that  if  a  foreign  corporation  was  otherwise  qualified  to  engage 
in  business  in  this  state  it  might  be  licensed  though  its  capital  exceeded 
$10,000,000.00,  provided  it  did  not  invest  in  Missouri,  more  than  Missouri 
corporations  were  permitted  to  be  capitalized  for.  That  is,  a  foreign 
corporation  may  be  licensed  to  do  business  in  Missouri,  if  it  does  not 
invest  more  than  $50,000,000.00  in  the  state.  Just  here  it  is  pertinent  to 
remark  that  when  the  town  of  Pullman  was  established,  it  was  stated 
in  the  newspapers  that  St.  Louis  was  under  consideration  as  the  site 
for  the  company's  works;  but  it  would  have  been  then  impossible  for 
it  to  locate  in  Missouri,  because  the  Pullman  Company  had  a  capital 
stock  of  more  than  $10,000,000.00  and  unless  the  law  had  been  changed, 
many  corporations  incorporated  in  other  states,  and  now  doing  busi- 
ness in  Missouri,  and  essential  to  its  best  interests,  would  have  been 
denied  admission  to  our  state. 

The  fact  that  with  a  $50,000,000.00  investment  limitation  the  law  in 
question  may  not  be  a  deterrent  influence  with  many  corporations  is  no 
answer  to  an  objection  to  the  law;  because  it  evidences  a  policy  of  the 
state  that  does  us  no  good,  and  may  be  harmful.  It  does  no  good,  be- 
cause the  refusal  to  a  foreign  corporation  of  a  license  to  do  business  in 
Missouri  does  not  prevent  it  from  competing  with  our  domestic  enter- 
prises, but  does  prevent  it  from  investing  in  the  state  as  it  otherwise 
might,  and  employing  our  citizens. 

Therefore  this  query:  If  the  great  commercial  states  of  our  Union 
have  no  such  limitations,  why  should  we  have  them?  We  who  are  in 
the  very  center  of  a  country  with  the  grandest  commercial  possibilities 
in  the  history  of  the  world  now  opening  to  it 

NOTES  TO  UNLICENSED  FOREIGN  CORPORATIONS 

Speaking  of  foreign  corporations,  it  will  no  doubt  startle  most  Mis- 
souri bankers  to  learn  that  a  note  given  to  an  unlicensed  foreign  cor- 
poration in  Missouri  on  account  of  business  done  by  it  in  this  state 
(other  than  interstate  or  foreign  commerce)  is  void,  even  in  the  hands 
of  an  innocent  endorsee.  But  such  was  the  decision  by  the  St.  Louis 
Court  of  Appeals  February  4,  1919,  in  the  case  of  German- American 
Bank  V.  Smith,  108  S.  W.  R.,  page  878. 

This  decision  is  based  on  several  decisions  of  the  Kansas  City  Court 
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of  Appeals  and  our  Supreme  Court,  which  are  cited,  and  the  New 
Hampshire  Supreme  Court  has  given  a  like  decision. 

Therefore,  it  behooves  every  one  accepting  as  a  payee,  or  endorsee, 
the  note  of  a  corporation  organized  under  the  laws  of  a  state  or  country 
other  than  Missouri,  to  satisfy  himself  at  his  peril  that  the  corporation  is 
licensed  to  do  business  in  Missouri,  or  that  the  transaction  represented 
by  the  note  was  interstate  or  foreign  commerce  and  not  intrastate  busi- 
ness. 

The  rule  in  question  may  work  both  ways.  That  is,  if  a  note  given 
under  the  circiunstances  stated  to  a  foreign  corporation  is  void,  and 
therefore  cannot  be  recovered  on,  even  by  an  innocent  holder,  a  note 
given  by  such  corporation  under  like  conditions,  should,  it  would  seem, 
also  be  void. 

A  note,  though  obtained  by  fraud,  may  be  recovered  on  by  an  inno- 
cent holder  who  acquired  it  before  maturity  for  value  (Downs  v.  Hor- 
ton,  209  S.  W.  595,  Feby.  25,  1919)  ;  but  not  so,  as  we  have  just  seen, 
when  a  note  is  given  to  a  foreign  corporation  under  the  conditions  set 
forth  in  the  cases  just  cited,  nor  possibly,  when  given  by  such  corpora- 
tion. 

If  the  rule  declared  in  the  case  referred  to  (Bank  v.  Smith)  holds 
with  respect  to  notes  given  by  a  non-licensed  foreign  corporation,  the 
people  of  Missouri  may  be  heavily  penalized  for  dealing  with  such 
corporations,  however  innocently,  by  being  refused  judgment  on  their 
notes. 

The  fact  that  the  laws  of  some  of  the  other  states  may  be  as  harsh 
and  dangerous  as  ours  with  respect  to  the  notes  of  unlicensed  foreign 
corporations  should  not  be  considered  as  justifying  our  law;  but  should 
rather  be  regarded  as  giving  us  a  chance  to  happily  distinguish  our- 
selves by  beating  them  to  an  amendment  of  the  law. 


The  census  just  finished  shows  that  in  some  seventy  counties  of 
Missouri  the  population  is  less  than  it  was  in  1910;  and  in  the  past  ten 
years  the  whole  state  has  increased  in  population  only  3.3  per  cent 
Furthermore,  since  1900  the  state  has  fallen  from  fifth  place  in  popula- 
tion to  ninth,  while  St.  Louis  has  fallen  from  fourth  place  amongst 
cities  to  fifth  or  sixth  place,  though  it  is  the  most  centrally  located  im- 
portant city  of  the  Union,  and  is  the  center  of  a  country  which  within  a 
radius  of  300  miles  has  more  people,  the  best  soil,  more  varied  resources, 
richer  agricultural  lands,  and  the  best  all-year-around  climate  of  any 
area  within  a  like  radius  around  any  other  large  city  in  the  United  States. 
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Should  not  these  facts  but  our  loss  of  rank,  nevertheless,  make  us  "Stop, 
Look  and  Listen"? 

Many  millions  of  dollars  are  about  to  be  spent  to  give  Chicago  and 
other  lake  cities  an  all-water  route  via  St  Louis  to  New  Orleans.  This 
route  should  mean  more  for  St  Louis  than  for  Chicago  and  other  lake 
cities;  and  as  much  for  Missouri  as  for  Illinois.  Therefore,  should  we 
not  get  ready  to  avail  ourselves  of  the  advantages  this  river  route  will 
give  us?  That  is,  should  we  not  encourage  "big  business"  and  prepare 
to  handle  it?  How  can  we  better  do  this  than  by  making  our  laws  as 
favorable  to  conmiercial  enterprises,  and  as  attractive  to  non-resident 
investors,  as  are  the  laws  of  any  state  in  the  Union,  and  especially  as 
attractive  as  those  of  our  biggest  commercial  states? 

"Big  Business"  means  bigness  in  everything — men  employed,  wages 
paid,  opportunities  for  work,  raw  materials  bought,  desirability  in  every 
particular,  and  undesirableness  in  none.  Our  denial  of  opporttmities  for 
"Big  Business"  means  that  it  will  set  itself  up  elsewhere,  and  not  that 
we  can  kill  it,  or  not  pay  tribute  to  it.  Other  cities  and  other  states 
will  welcome  it,  and  Missourians  will  become  contributors  to  its  great- 
ness, but  not  sharers  therein — that  is,  "hewers  of  wood  and  drawers  of 
water"  for  it 

Should  it  be  necessary  to  say  more  to  induce  our  lawmakers  to 
study  our  laws  with  the  desire  to  make  them  at  least  as  encouraging  to 
business,  big  and  little,  as  are  the  laws  of  any  other  state?  Have  Dela- 
ware, West  Virginia  or  New  Jersey,  lost  anything  by  their  liberal  corpora- 
tion laws?  Or  have  we  gained  anything  by  our  narrow  corporation  and 
administration  laws,  except  an  occasional  administrator's  fee  to  some  one 
who  administers  on  the  estate  of  a  non-resident,  but  which  will  presently 
keep  non-residents  from  investing  in  Missouri  property,  or  corporations.* 

George  R.  Lockwood. 

St  Louis,  Missouri. 

*This  article  was  issued  in  pamphlet  form  prior  to  the  meeting  of  regular  ses- 
sion of  the  General  Assembly.  Perhaps  some  changes  were  made  in  the  stattites 
as  suggested.    At  this  time  a  copy  of  the  session  acts  is  not  available. — Ed. 
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Transfer  of  Property  By  a  Pledgee 


In  certain  communities,  personal  property  of  one  kind  or 
another  is  frequently  deposited  by  way  of  pledge  or  pawn  to 
secure  performance  of  an  obligation.  The  question  as  to  the 
rights  of  the  pledgee  in  the  property,  both  before  and  after  the 
maturity  of  the  debt,  is  of  importance  and  the  results  flowing 
from  an  improper  and  illegal  transfer  of  the  property  by  the 
pledgee  are  often  complicated.  It  is  accordingly  proposed,  in  the 
following  pages,  to  consider  transactions  involving  transfers  of 
the  property  by  the  pledgee  and  to  endeavor  to  formulate  the 
rules,  which  r^^late  his  rights  and  obligations  in  this  respect. 

According  to  Story's  definition,  which  has  been  universally 
accepted,  a  pledge  or  pawn  is  "a,  bailment  of  personal  property 
as  security  for  some  debt  or  engagement."  ^  The  pledgee  there- 
fore has  no  title  to  the  property  deposited  but  merely  the  posses- 
sion thereof,  the  general  title  remaining  in  the  pledgor;  but  the 
pledgee  has  a  possessory  interest  in  the  chattel  to  the  extent  of 
his  debt,  which  amounts  to  a  lien.*  In  the  case  of  the  ordinary 
bailment,  the  bailee's  lien,  according  to  the  old  common  law,  was 
only  a  personal  right  and  if  he  transferred  the  possession  of  the 
chattel,  except  to  a  third  party  to  be  held  in  turn  for  him  in  bail, 
he  lost  his  lien.  This  was  so  even  though  the  transfer  did  not 
involve  any  element  of  conversion  but  was  intended  to  operate 
only  as  an  assignment  of  the  debt  and  lien.'   The  surrender  of 

1.  Story,  Bailments,  9th  Ed.  sec.  286.  See  also  Tennent  v.  Ins.  Co. 
(1908)  112  S.  W.  754. 

2.  WUliams  v.  Rorer  (1842)  7  Mo.  556;  Donald  v.  Suckling  (1866) 
L.  R.— 1  Q.  B.  585;  Halliday  v.  Holgate  (1868)  L.  R.— 3  Ex.  299.  Sec 
also  Milliken-Helm  Co.  v.  Albers  (1912)  244  Mo.  38,  147  S.  W.  1065; 
Bank  V.  Totten  (1905)  114  Mo.  App.  97.  89  S.  W.  65. 

3.  Ruggles  v.  Walker  (1861)  34  Vt.  468.  Contra,  Goyena  v.  Berdoulay 
(1915)  154  N.  Y.  S.  103.  It  is  believed  that  the  orthodox  rule  is  un- 
duly stringent  and  serves  no  reasonable  purpose.  As  the  debt  today  is 
concededly  assignable  everywhere,  the  security,  incidental  to  the  debt, 
and  a  part  thereof  might  well  also  be  held  to  pass  with  the  debt,  where 
an  intention  so  to  pass  it  on  is  found. 
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the  possession  of  the  chattel  destroyed  the  lien.  This,  however, 
is  not  always  the  case  with  the  pledgee  for  he  is  permitted  to 
assign  the  debt  and  security.*  So  too  the  pledgee  can  repledge 
the  chattel  but  for  no  longer  time  or  greater  amount  than  it  was 
pledged  to  him  for."  Apparently  then  in  the  matter  of  dispos- 
ing of  his  interest  to  a  third  party,  the  pledgee  can  freely  do 
so,  so  long  as  the  act  of  transfer  does  not  involve  on  his  part  an 
assertion  of  a  right  in  the  chattel  greater  than  he  was  given 
by  the  contract  of  pledge.  To  this  extent  at  least,  the  right  of 
the  pledgee  is  not  only  a  personal  right,  but  is  in  result  assimi- 
lated to  a  property  interest  in  the  goods.  This  should  be  the 
case,  for,  if  the  debt  is  assignable,  then  the  security,  which  is  in- 
tended to  be  incidental  to  the  debt,  ought  also  to  be  assignable, 
and  if  the  pledgee  has  a  possessory  right,  he  ought  to  be  able  to 
transfer  the  same  to  any  one  that  he  may  please  if  only  the  dis- 
position does  not  involve  a  denial  of  the  pledgor's  general  prop- 
erty right  and  does  not  interfere  with  the  latter's  right  of  re- 
demption.' 

It  has  been  held  that  a  pledgee  may  also  deliver  the  pos- 
session of  the  goods  to  the  pledgor  without  losing  his  lien  if 

4.  Belden  v.  Perkins  (1875)  78  IlL  449;  Drake  v.  Cloonan  (1894)  99 
Mich.  121,  57  N.  W.  1098;  Waddle  v.  Owen  (1895)  43  Neb.  489,  61  N.  W. 
731;  Chapman  v.  Brooks  (1865)  31  N.  Y.  75. 

5.  Donald  v.  Suckling,  supra,  note  2  (dictum)  ;  Meyer  v.  Moss  (1902) 
110  La.  132;  34  So.  332;  Coleman  v.  Anderson  (1904)  82  S.  W.  (Tex.) 
1057  (dictum)  ;  Drake  v.  Cloonan,  supra,  note  4  (dictum).  Of  course, 
the  pledgee  of  the  pledgee  would  acquire  as  security  only  the  rights  in 
the  property  that  the  original  pledgee  had. 

6.  "♦♦It  appears  that  the  pawnee  may  deliver  the  goods  to  a  stranger 
without  consideration,  or  he  may  sell  and  assign  his  interest  absolutely, 
or  he  may  assign  it  conditionally  by  way  of  pawn  without,  in  either  case, 
destroying  the  original  lien,  or  giving  to  the  owner  a  right  to  reclaim 
them  on  any  other  or  better  terms  than  he  could  have  done  before  such 
delivery  or  assignment"  Jarvis  v.  Rogers  (1819)  15  Mass.  1.  c.  408.  If 
the  right  were  merely  personal,  none  of  the  above  mentioned  things  could 
have  been  done.  If,  however,  the  decisions  had  held  the  other  way 
they  would  not  have  been  beyond  reason.  In  Donald  v.  Suckling  (1866) 
L.  R.  1  Q.  B.  1.  c.  618,  Cockbum,  C.  J.,  said:  "I  think  it  unnecessary  to 
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they  are  delivered  in  bailment  for  a  special  purpose.  This  has 
been  done  and  the  lien  sustained.^  Under  these  conditions,  it 
is  said  that  "the  possession  (of  the  pledgor)  is  perfectly  consis- 

the  decision  in  the  present  case  to  determine  whether  a  party,  with  whom 
an  article  has  been  pledged****  has  a  right  to  transfer  his  interest******. 
I  should  certainly  hesitate  to  lay  down  the  affirmative  of  that  proposi- 
tion. Such  a  right  in  the  pawnee  seems  quite  inconsistent  with  the  un- 
doubted right  of  the  pledgor  to  have  the  thing  pledged  returned  to  him 
immediately  on  the  tender  of  the  amount  for  which  the  pledge  was  giv- 
en. In  some  instances  it  may  well  be  inferred  from  the  nature  of  the 
thing  pledged  ***  that  the  pawnor,  though  perfectly  willing  that  the 
article  should  be  entrusted  to  the  custody  of  the  pawnee,  would  not  have 
parted  with  it  on  the  terms  that  it  should  be  passed  on  to  others  and 
conmiitted  to  the  custody  of  strangers."  The  notion  of  the  Chief  Jus- 
tice, however,  has  not  prevailed.  But  the  dictum  raises  two  important 
questions  (to  be  dealt  with  infra),  a  transfer  of  the  pledge  being  per- 
missible: (1)  to  whom  must  the  pledgor  make  tender  at  the  maturity 
of  the  debt,  and  (2)  if  the  pledged  property  be  injured,  or  converted  by 
the  transferee  against  whom  may  the  pledgor  proceed? 

7.  Wilkinson  v  Misner  (1911)  158  Mo.  App.  551,  138  S.  W.  931.  In 
this  case  the  pledgee  returned  the  pledged  property  to  the  pledgor  for 
the  purpose  of  realizing  a  portion  of  the  debt  secured  through  a  sale  if 
it  could  be  arranged.  It  was  held  that  the  lien  was  not  destroyed  by 
such  a  surrender  of  the  property  to  the  pledgor,  but  the  question  arose 
between  the  parties.  Bank  v.  Trust  Co.  (1909)  135  Mo.  App.  366,  115  S. 
W.  1071  holds  the  pledgee's  lien  good  as  against  creditors  of  the  pledgor 
where  the  property  was  left  by  the  pledgee  in  the  hands  of  an  agent  of 
the  pledgor,  who  agreed  to  keep  the  property  for  the  pledgee.  The  case 
is  of  course  distinguishable  from  those  under  discussion  because  it  can 
be  said  that  the  possession  of  the  agent  is  not  the  possession  of  the  pledg- 
or, the  former  as  to  this  particular  transaction  not  acting  as  the  agent  of 
the  latter.  Leahy  v.  Simpson  (1894)  60  Mo.  App.  83  (dispute  between 
parties).  See  also  Bank  v.  Pierce  (1919)  280  Mo.  614,  219  S.  W.  578; 
Palmtag  v.  Doutrick  (1881)  59  Cal.  154;  Thayer  v.  Dwight  (1870)  104 
Mass.  254;  Macauley  v.  Macauley  (1885)  35  Hun.  (N.  Y.)  556.  Contra, 
Bodenhammer  v.  Newsom  (1857)  5  Jones  (N.  C.)  107,  holding  that  the 
lien  would  not  be  sustained  as  against  an  innocent  person  dealing  with 
the  pledgor  believing,  because  of  the  pledgor's  possession,  that  the  latter 
was  the  owner  of  the  property.  The  court  in  this  case  holds  the  pledgee 
estopped  to  assert  his  lien.  Obviously  if  the  pledgee  delivers  back  pos- 
session of  the  pledge  to  the  pledgor  without  any  agreement  with  respect 
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tent  with  the  original  right  of  the  pledgee."*  The  pledgor  is  here 
holding  the  goods  not  in  his  own  right  but  in  subservience  to 
the  pledgee's  special  possessory  interest.  On  the  other  hand,  if 
the  chattels  are  given  to  the  pledgor  in  bailment  for  general  use, 
the  courts  will  not  sustain  the  pledgee's  lien  as  against  innocent 
purchasers  from  and  creditors  of  the  pledgor,  even  though  there 
has  been  a  special  agreement  between  the  parties  for  the  preser- 
vation of  the  lien.*  Probably,  too,  the  lien  would  not  be  sus- 
tained even  as  against  the  pledgor  under  these  conditions.*®  It 
is  usually  said  that  the  reason  for  holding  the  lien  invalid 
under  these  facts  is  because  the  essence  of  the  lien  is  the  reten- 
tion of  the  property  over  which  it  exists.    If,  therefore,  the 

to  the  lien,  it  is  gone.  The  pledgee's  conduct  under  such  conditions  is  a 
waiver  of  the  lien.  Bank  v.  Bradshaw  (1912)  91  Neb.  210,  135  N.  W.  830. 

In  the  case  of  an  ordinary  bailment,  the  rule  at  the  common  law  was 
that  if  the  bailee  parted  with  possession  of  the  property  to  the  bailor,  his 
lien  was  lost  under  all  conditions.  "The  very  definition  of  the  word  lien 
as  'the  right  to  retain'  indicates  that  it  must  cease  when  possession  is  re- 
linquished." McFarland  v.  Wheeler  (1841)  26  Wend.  (N.  Y.)  467,  p.  473. 

Occasionally  the  pledgee  has  given  the  custody  of  the  property  to 
the  pledgor.  The  property  has  not  been  bailed  with  the  pledgor,  but  has 
been  loaned  or  entrusted  to  the  pledgor  as  the  borrower  or  the  servant 
of  the  pledgee.  In  such  cases  it  is  clear  that  the  lien  should  not  be  lost 
and  the  authority  is  in  accord.  The  possession  of  the  borrower  or  ser- 
vant is  that  of  the  lender  or  master.  Reeves  v.  Capper  (1838)  5  Bing.  New 
C:as.  136;  Clare  v.  Agerier  (1892)  47  Kan.  604.  28  Pac.  694.  See  generally 
as  to  the  distinction  between  custody  and  possession,  Pollock  and  Wright, 
Possession  in  the  Common  Law,  p.  138  seq, 

8.  Palmtag  v.  Doutrick,  supra,  note  7,  59  Cal.  1.  c.  159. 

9.  Colby  v.  Cressy  (1830)  5  N.  H.  237;  Walker  v.  Staples  (1862)  87 
Mass.  34;  Gamson  Y.  Pritchard  (1911)  210  Mass.  296,  96  N.  E.  715  (dic- 
tum); Jackson  V.  Kincaid  (1896)  4  Okla.  554,  46  Pac  587;  (statute) 
Fletcher  Y.  Howard  (1826)  2  Aikens  (Vt.)  115,  16  Am.  Dec  686. 

10.  The  cases  often  suggest  that  the  lien  would  not  be  sustained  under 
these  conditions,  probably  because  of  the  notion  which  the  courts  have 
and  repeatedly  state  although  usually  obiter,  that  a  pledgee's  lien  is  only 
a  personal  right  to  retain  possession.  This  was  undoubtedly  the  conception 
which  the  courts  had  as  to  the  lien  of  the  ordinary  bailee  (see  supra  note 
7)  and  it  was  natural  and  easy  to  carry  over  this  idea  when  it  came  to 
dealing  with  the  lien  of  a  pledgee.   It  is  believed  that  this  conception  it 


Transfer  of  Property  by  a  Pledgee 


7 


property  is  not  retained,  the  lien  must  be  gone."  If  this  is  the 
real  reason  for  the  rule,  it  is  difficult  to  understand  how  the 
lien  in  cases  of  special  limited  bailments  with  the  pledgor  can 
be  sustained,  because  in  that  case  the  pledgee  does  not  keep  the 
possession  of  the  chattels.  But  perhaps  cases  of  so  called  special 
bailments  may  be  considered  as  cases  of  custody,  and  so  recon- 
ciled with  and  distinguished  from  those  now  under  considera- 
tion.^^*  Unless,  however,  such  a  distinction  can  be  made  it  is 

unfortunate  and  that  the  actual  decisions  do  not  of  necessity  support  the 
proposition.  See  infra  note  11,  and  text  in  connection  therewith.  But 
see  dictum  in  McFarland  v.  Wheeler,  2b  WendeU  1.  c.  481.  "Such  *♦  lien 
may  be  continued  *♦  so  far  as  the  parties  are  concerned  even  after  the 
actual  possession  has  been  parted  with;  but  not  to  the  prejudice  of  gen- 
eral creditors  The  dictum  is  the  obiter  opinion  of  Chancellor  Wal- 
worth.  See  also  Staples  v.  Simpson  (1894)  60  Mo.  App.  73. 

11.  In  Chitwood  v.  Zinc  Co,  (1902)  93  Mo.  App.  225.  C  was  indebted 
to  plaintifiF.  C  had  a  mining  lease  and  some  ore  on  the  premises.  C 
verbally  authorized  plaintiff  to  look  to  the  ore  for  the  satisfaction  of  his 
debt,  to  which  plaintiff  assented.  C  thereafter  and  before  plaintiff  took 
possession  of  the  ore,  sold  and  assigned  his  lease  to  defendant,  who 
bought  with  knowledge  of  the  plaintiff's  agreement  with  respect  to  the 
ore.  Defendant  then  sold  the  ore,  and  plaintiff  sued  in  trover.  It  was 
held  that  the  action  would  not  lie,  as  plaintiff  was  not  a  pledgee,  never 
having  had  possession  of  the  ore.  Probably  there  never  had  been  a  de- 
livery of  the  ore  to  the  plaintiff,  either  actual  or  constructive,  and  for 
this  reason  the  relation  of  pledgor  and  pledgee  never  existed.  But  if 
there  had  been  a  delivery  of  the  ore,  then  the  case  might  have  held  that 
the  pledgee  had  lost  his  lien  because  of  Cs  possession  of  the  ore. 

McFarland  v.  Wheeler,  supra,  note  7,  26  Wendell  467  (dictum).  "Con- 
tinuance in  possession  is  indispensible  to  the  right  of  a  lien ;  an  abandon- 
ment of  the  custody  frustrates  any  power  to  retain  (i.  e.  the  chattels) 
and  operates  as  an  absolute  waiver  of  the  lien."  Walker  v.  Staples  (1862) 
87  Mass.  34,  p.  35.  "Indeed  possession  may  be  considered  as  the  very  es- 
sence of  a  pledge  *♦*  and  if  possession  be  once  given  up,  the  pledge  as 
such  is  extinguished."  Casey  v.  Cavaroc  (1877)  96  U,  S.  1.  c.  477.  In 
the  last  two  cited  cases,  the  question  as  to  the  validity  of  the  lien  was 
between  the  pledgee  and  an  innocent  person  claiming  under  the  pledgor, 
and  the  pledgor  had  been  placed  in  possession  of  the  goods  by  the  pledgee 
not  for  special  purposes. 

11a.  See  supra  note  7. 
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not  perceived  how  the  cases  can  be  reconciled.  In  fact  if  the 
pledgee's  right  is  merely  a  right  to  retain,  all  cases  where  he 
parts  with  the  possession  of  the  goods,  except  for  purposes  of 
enforcing  his  lien,  ought  to  result  in  the  loss  of  the  lien.  How- 
ever, as  has  been  shown,  this  is  not  the  result,  and  so  it  cannot 
be  said  that  the  lien  is  a  right  solely  to  retain,  dependent  for  its 
existence  on  actual  and  continued  possession  of  the  goods.  There 
are  too  many  cases  holding  the  lien  valid  where  there  is  no  pos- 
session in  the  pledgee.  The  proper  basis  for  the  decision  to  the 
effect  that  the  lien  is  gone  if  the  property  is  returned  to  the 
pledgor  for  general  use,  is  that  the  pledgor's  possession  clothes 
him  with  apparent  ownership  of  the  goods,  and  because  of  this 
fact  makes  fraud  on  creditors  of  and  innocent  purchasers  fr  )m 
the  pledgor  too  easy.  The  law  has  never  favored  secret  liens.** 
If  the  lien  is  declared  invalid  on  this  ground,  all  of  the  cases  are 
easily  reconciled,  and  we  are  not  forced  to  say  what  is  not  so, 
namely,  that  the  pledgee's  right  is  merely  one  to  retain  possession 
of  the  pledged  property.  Furthermore,  if  this  is  the  reason  for 
refusing  to  sanction  the  lien,  it  could  be  said  with  perfect  pro- 
priety and  consistency  that  the  lien  would  be  good  in  favor  of 
the  pledgee  as  against  the  pledgor,  and  until  rights  of  a  bona  fide 
purchaser  or  creditor  have  mtervened.  In  other  words,  if  the 
pledgee  is  not  estopped  to  assert  the  lien  he  can  do  so,  and  he  will 
not  be  estopped  until  some  one  has  taken  the  goods  from  the 

12.  In  Valley  Bank  v.  Frank  (1882)  12  Mo.  App.  460  it  was  held  that 
an  innocent  purchaser  has  a  better  equity  than  he  who  having  advanced 
money  on  part  of  a  stock  in  trade,  leaves  it  in  the  possession  of  the  orig- 
inal owner.  But  there  was  no  pledge  in  the  case  as  there  had  never  been 
any  dehvery  of  the  property  to  the  intended  pledgee,  whatsoever.  See 
also  Roeder  Bros.  v.  Brewery  Co.  (1888)  33  Mo.  App.  69.  Both  of  the 
last  cited  cases  deal  with  the  general  problem  under  discussion. 

"The  requirement  of  possession  is  an  inexorable  rule  of  law,  adopted 
to  prevent  fraud  and  deception,  for  if  the  debtor  remains  in  possession 
the  law  presumes  that  those  who  deal  with  him  do  so  on  the  faith  of  his 
being  the  unqualified  owner  of  the  goods."  Casey  v.  Cavaroc,  supra,  note 
11.  96  U.  S.  1.  c.  490.  See  also  Moors  v.  Reading  (1897)  167  Mass.  322, 
45  N.  E.  760,  and  Glenn,  Creditor's  Rights,  chap.  XI. 
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pledgor,  reasonably  assuming  that  the  latter's  possession  signified 
ownership.  The  grounds  for  such  a  decision  would  not  be  that 
the  pledgee  has  no  possessory  right,  but  that  it  would  not  be  just 
to  assert  his  right  to  security  against  an  innocent  buyer  from 
the  pledgor  or  the  latter's  creditor.  Even  though  the  law  mignt 
not  be  willing  to  give  the  pledgee  a  lien  against  the  pledgor,  when 
possession  of  the  goods  has  been  given  to  the  latter,  it  could  still 
so  refuse  to  do  without  holding  that  the  pledgee's  right  is  gone 
because  the  right  depends  on  continued  possession.  It  could  be 
held  as  a  matter  of  policy  that  no  right  ought  to  rem^  in  the 
pledgee  unter  these  conditions  because  of  the  ever 'f)rese^l^  danger 
of  fraud  to  third  parties.  Such  a  holding  would  reach 'a  result 
possibly  to  be  desired,  and  at  the  same  time  would  obviate  the 
confusion  that  is  bound  to  arise  in  other  cases,  if  it  is  stated  that 
the  pledgee's  interest  is  a  purely  personal  one. 

Wherever  the  transfer  of  the  pledged  property  by  the  pledgee 
to  a  third  party  is  actually  and  expressly  made  and  is  legjal,  there 
is  no  difficulty  in  determining  the  rights  resulting ;  but  occasion- 
ally the  pledgee  does  not  transfer  the  property  but  merely  the 
debt,  and  the  question  then  is  whether  the  assignment  of  the 
debt  operates  to  carry  with  it  to  the  assignee  the  security  as 
well.  It  is  not  possible  to  hold  that  the  assignment  gives  a  legal 
title  to  the  pledge  to  the  assignee,  for  there  has  been  no  delivery 
of  the  chattel,  actual  or  s)mibolical,  and  that  is  always  essential 
if  a  possessory  interest  is  being  transferred.  Still,  it  might 
be  held  that  the  assignee  in  equity  ought  to  have  a  right  to  use 
the  chattel,  if  he  desires  to  avail  himself  of  such  security.  The 
assignor  could  be  said  to  be  the  trustee  with  respect  to  the  se- 
curity for  the  assignee  and  there  is  authority  for  such  a  rule.^* 
It  has,  however,  been  held  contra  to  this,  it  being  said  that  in 

13.  Holland  etc.  Co.  v.  See  (1910)  146  Mo.  App.  269,  130  S.  W.  354; 
(pledgee  of  a  secured  obligation  held  entitled  to  security,  which  secured 
his  pledge;  the  security  was  a  deed  of  trust.)  Hawkins  v.  Bank  (1897) 
150  Ind.  117,  49  N.  E.  957.  Rambos  v.  Stansbury  (1910)  110  Pac.  472, 
13  Cal.  A.  649;  Perry  v.  Parrott  (1901)  67  Pac.  (Cal.)  144.  See  also  Ware 
Murphy  and  Co.  v.  Russell  (1876)  57  Ala.  43.   In  the  case  last  cited  the 
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the  absence  of  an  express  agreement  giving  the  assignee  the  bene- 
fit of  the  pledge,  these  equitable  rights  ought  not  to  pass.^*  It 
is  a  question  of  whether  or  not  a  court  is  inclined  to  the  belief 
that  the  assignor  intended  to  give  the  assignee,  as  a  result  of  the 
transfer  of  the  debt,  all  rights  with  respect  to  its  collection  that 
he  had.  An  affirmative  answer  to  this  question  would  not  seem 
to  be  stretching  one's  imagination  and  accordingly  it  is  urged  that 
a  decision  which,  by  implication,  gives  the  assignee  of  the  debt 
the  right  to  the  security  as  well  is  sound  and  just. 

Whenever  the  pledgee  transfers  his  rights  in  the  debt  and 
the  security  to  a  third  party  it  becomes  necessary  to  determine 
the  rights  and  obligations  of  the  pledgor  on  the  maturity  of  the 
debt  and  how  he  will  entitle  himself  to  regain  possession  of  the 
pledged  chattel.  At  an  early  date  it  was  suggested  that  the  pledg- 
or could  not  be  required  to  pay  the  debt  to  a  person  other  than 
the  original  pledgor  because  he  had  never  agreed  to  do  so^"  but 
this  dictum  has  not  been  followed;  and  the  cases  hold  that  in 
the  event  of  the  transfer  of  the  debt  and  the  security  and  notice 
being  given  to  the  pledgor  of  this  fact,  he  must  pay  the  assignee 
and  cannot  claim  the  property  free  from  the  lien  unless  he  makes 
due  tender  to  the  latter.^'  Such  a  rule  only  carries  out  the  ordin- 
ary rule  in  the  matter  of  assignments.  The  debtor  must  always, 
on  notice  being  given  to  him  of  the  assignment,  respect  the 
rights  of  the  assignee.  Of  course,  if  the  debtor  should  happen 
to  pay  the  debt  in  good  faith  to  the  pledgee,  not  knowing  of  the 
assignment,  then  he  ought  to  be  able  to  claim  and  regain  the  pledg- 
ed property  from  the  assignee  without  offering  to  pay  the  debt, 
for  the  burden  is  on  the  assignee  to  bring  home  notice  to  the 

court  held  that  the  security  would  follow  the  debt  but  did  not  go  into 
the  question  of  whether  the  assignment  would  be  an  equitable  one  or 
would  amount  to  a  legal  assignment  of  title. 

14.  Johnson  v.  Smith  (1850)  11  Hump.  (Tenn.)  396. 

15.  Donald  v.  Suckling,  supra,  note  6. 

16.  Talty  v.  Freedman's  etc.  Trust  Co.  (1876)  93  U.  S.  321,  23  L.  Ed. 
886;  Bradley  v.  Parks  (1876)  83  111.  169;  Goss  v.  Emerson  (1851)  23  N. 
H.  38,  holds  that  the  pledgee's  interest  is  assignable,  not  dealing,  however, 
with  the  matter  of  tender. 
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pledgor  of  the  assignment.*^  It  is  difficult,  however,  to  con- 
ceive of  the  last- suggested  case  ever  actually  arising  because,  as 
a  rule,  the  pledgor  when  he  makes  tender  will  demand  a  return 
of  the  pledge,  and  if  it  is  not  returned  to  him,  he  will  usually 
receive  suflFicient  information  from  the  pledgee  as  to  its  where- 
abouts to  put  him  on  inquiry  as  to  whether  or  not  there  has  not 
been  an  assignment  of  the  debt.  If  the  pledgor  were  thus  on  in- 
quiry, he  ought  to  be  held  to  pay  the  pledgee  at  his  peril.** 

It  will  sometimes  happen  that  the  pledgee  will  transfer  his 
interest  in  the  debt  and  the  pledge  to  a  third  party  legally  and 
an  injury  to,  or  a  conversion  of,  the  property  will  occur  after  the 
transfer.  There  is  no  question  but  that  the  pledgor  could,  if  he 
so  desired,  sue  the  assignee  and  recover."*  The  assignee  should 
take  the  property  subject  to  the  burdens  and  the  pledgor's  gen- 
eral property  right  therein.  The  assignee  would  be  equally  obli- 
gated with  respect  to  the  safekeeping  and  the  return  of  the  prop- 
erty. Perhaps,  however,  the  pledgor  would  prefer  to  sue  the 
pledgee;  perhaps  an  action  against  the  latter  would  be  more 
profitable  and  worth  while.  What  little  authority  there  is  deal- 
ing with  this  problem  holds  that  the  pledgor,  after  the  pledgee  has 
legally  passed  the  pledge  on  to  another,  cannot  hold  the  pledgee 
to  any  of  his  original  obligations  as  to  the  property.  It  is  said 
that  the  pledgee  may  legally  part  with  the  debt  and  with  his  pos- 

17.  Williston  on  Contracts,  sec.  413  and  433. 

18.  It  might  well  be  said  that  the  debtor  would  be  on  inquiry  and  so 
have  notice  from  the  very  fact  that  the  pledgee  did  not  offer  to  return 
the  pledged  property  on  the  tender  of  the  debt  This  fact  should  indicate 
to  the  pledgor  that  the  property  might  possibly  be  in  the  hands  of  some 
person  other  than  the  pledgee,  claiming  a  right  under  the  latter. 

18a.  The  cases  rather  assume  this  proposition  than  decide  it.  But  see 
Dibert  v.  I/Arcy  (1912)  248  Mo.  1.  c.  651,  154  S.  W.  1116,  where  the 
court  said:  "The  assignment  of  the  notes  and  bonds  to  the  sjmdicate 
placed  it  squarely  in  the  shoes  of  the  bank  (the  pledgee)  with  respect  to 
the  entire  transaction.  It  not  only  became  the  owner  of  the  debt,  but  the 
trustee  and  agent  of  the  pledgor  with  respect  to  the  collaterals  (the  bonds 
assigned)."    See  also  Chouteau  v.  Allen  (1879)  70  Mo.  290;  Bank  v. 


DavU  (1901)  113  Ga.  341,  38  S.  E.  836;  Taggart  v.  Packard  (1867)  39 


Vt  628. 
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session  of  the  property  and  interest  therein  and  when  he  does, 
his  transferee  is  substituted  in  his  place.  A  pledgee  "cannot  be 
charged  with  the  wrongful  act  of  another  over  which  he  had  no 
control.  A  mortagee  might  as  well  be  held  liable  for  the  des- 
truction of  the  mortgaged  property  after  he  had  parted  with  all 
his  interest  by  a  valid  assignment."  It  would  seem  that  the 
logical  and  proper  result  is  reached  in  this  case.  ,  After  all  the 
pledgor  must  be  taken  as  knowing  that  the  debt  is  assignable; 
that  with  it  may  go  the  pledged  property,  and  that  as  a  result  of 
an  assignment  the  pledgee  will  step  out  of  the  transaction  alto- 
gether. 

A  pledgee  has  occasionally  attempted  to  pass  the  pledged 
property  without  the  debt,  retaining  the  right  to  collect  the  latter 
himself.  It  has  been  held,  under  these  conditions,  that  the  trans- 
feree of  the  property  gets  nothing  and  that  the  lien  cannot  in 
this  way  be  severed  from  the  debt.  The  only  justification  for  the 
existence  of  the  lien  is  the  fact  that  it  is  security  for  the  debt, 
which  is  the  principal  thing.  Accordingly  it  is  entirely  right  to 
hold  that  an  attempted  assignment  of  the  lien  without  the  debt  is 
a  nulKty,  serving  to  vest  no  rights  in  the  transferee  whatsoever.^**^ 
It  would  seem  to  follow  too  that,  even  though  the  pledgee  has 

18b.  Goss  V.  Bmerson  (1851)  23  N.  H.  1.  c.  43.  In  the  last  case  cited 
the  debt  secured  was  negotiable.  In  Bank  v.  Davis,  supra,  note  18a,  it  was 
held  accord,  but  the  court  suggested  that  if  the  debt  was  not  negotiable 
and  the  pledgee's  successor  had  converted  the  property  that  the  pledgee 
would  also  be  liable  for  this  act.  The  court  seemed  to  incline  to  the  opin- 
ion! that  the  pledgee  whose  debt  is  negotiable  is  licensed  to  freely  pass 
the  pledge  to  another,  and  escape  his  liabilities,  whereas  the  pledgee  of 
a  non-negotiable  debt  would  not  be  free  to  do  so.  It  is  to  be  noted, 
however,  that  this  is  not  the  underlying  theory  of  Goss  v.  Bmerson,  su- 
pra. The  court,  in  that  case,  based  its  decision  on  the  fact  that  the  pledg- 
ee has  an  alienable  interest  in  the  property,  which  he  could  pass  on  and 
"wash  his  hands  of,"  and  hkens  his  position  to  that  of  the  mortgagee 
who  parts  with  his  interest  in  the  mortgaged  goods.  In  any  event  the 
distinction  would  not  seem  to  be  well  taken,  for  non-negotiable  choses 
must  be  regarded  today  as  being  freely  assignable  if  not  freely  "alien- 
able." But  see  Cockburn,  C.  J.,  in  Donald  v.  Suckling,  supra,  note  6. 

18c.  Baston  v.  Hodges  (1883)  18  Fed.  677  (dictum);  Van  Bman  v. 
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not  passed  the  lien  to  his  transferee,  his  attempted  transfer 
ought  to  destroy  his  own  right  to  the  security.  While  it  is 
true  that  the  assignment  or  grant  was  not  effective  in  the 
way  desired,  still  at  least  it  did  show  that  the  lien  was  not  desired 
by  the  pledgee  any  longer  as  security,  and  this  fact,  coupled  with 
the  actual  giving  up  of  the  possession  of  the  property,  ought  to 
end  the  lien  altogether.  After  the  pledgee  has.  abandoned  his 
right,  he  ought  not  to  be  heard  to  say  that  this  right  is  revived 
in  his  favor  just  because  he  was  unable  to  carry  out  his  original 
intent  with  respect  to  the  transfer. 

If  the  pledgee  passes  the  property  to  another,  and  the  tran- 
saction involves  the  assertion  of  a  greater  right  in  the  property 
on  his  part  than  he  legally  has,  the  transfer  and  disposition  is  il- 
legal. This  is  the  result  if  the  pledgee  disposes  of  the  property 
as  his  own  or  if  he  pledges  the  property  to  secure  a  debt  great- 
er in  amount  than  that  secured  to  him;^®  or,  it  would  seem,  if 
he  pledges  the  property  for  no  greater  amount,  but  for  a  longer 
period  of  time  than  it  was  pledged  to  him ;  or  if  he  improperly  ex- 
ercises his  power  of  sale  to  satisfy  the  debt.*^   In  all  of  these 

Stanchfield  (1867)  13  Minn.  1.  c.  75.  See  also  Dexter  w^McClellan  (1897) 
22  So.  (Ala.)  461. 

19.  Schaaf  v.  Fries  (1901)  90  Mo.  App.  Ill  (dictum)  ;  Wood  v.  Mat- 
thews (1881)  73  Mo.  477;  Gay  v.  Moss  (1867)  34  Cal.  125;  Wilson  v. 
Little  (1849)  2  N.  Y.  443;  Lamb  v.  O'Reilly  (1895)  34  N.  Y.  Supp.  235; 
Upham  V.  Barbour  (1896)  65  Minn.  364,  68  N.  W.  42.  In  a  case  where 
the  pledge  is  of  shares  of  stock,  the  pledgee  is  not  usually  obligated  to 
keep  the  specific  shares,  and  there  is  no  conversion  if  at  all  times  the 
pledgee  keeps  in  hand  the  same  number  of  the  same  kind  of  shares  as 
were  pledged.  Berlin  v.  Eddy  (1863)  33  Mo.  426.  But  see  contra,  Allen 
V.  Dubois  (1898)  75  N.  W.  443,  117  Mich.  115.  (Identical  shares  must 
be  returned.) 

20.  Richardson  v.  Ashby  (1895)  132  Mo.  238,  33  S.  W.  806;  SmUh  v. 
Savin  (1894)  141  N.  Y.  315,  36  N.  E.  338;  Work  v.  Bennett  (1872)  70 
Pa.  St.  484.- 

21.  Richardson  v.  Ashby  (1895)  132  Mo.  238,  33  S.  W.  806;  (dictum) 
Greer  v.  Bank  (1895)  128  Mo.  559.  30  S.  W.  319;  Dibert  v.  D'Arcy  (1912) 
248  Mo.  617,  154  S.  W.  1116;  Feige  v.  Burt  (1898)  118  Mich.  243,  77 
N.  W.  928;  Ainsworth  v.  Bowen  (1859)  9  Wise.  348. 
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cases  the  question  arises  as  to  the  rights  of  the  pledgor  both  as 
against  the  pledgee  and  the  latter's  transferee. 

If  at  the  time  of  the  transfer,  the  debt  had  been  paid,  the 
pledgor  could  recover  of  the  pledgee  the  full  value  of  the  prop- 
erty,*^ and  this  should  be  recoverable  in  an  action  sounding  in 
conversion,**  or  the  pledgor  should  be  permitted  to  waive  the 
tort  and  sue  in  assumpsit"  for  goods  sold  and  delivered.  A 
pledgor  ought  also  to  be  able  to  sue  in  either  one  of  these  forms 
of  action,  if,  at  the  time  of  the  transfer,  the  debt  had  matured 
and  he  had  duly  tendered  the  amount  thereof  to  the  pledgee ;  but 

22.  HUgert  v.  Levin  (1897)  72  Mo.  App.  48;  (illegal  debt  secured) 
Hyre  v.  Bank  (1892)  48  Mo.  App.  434;  Smith  v.  Becker  (1916)  192  Mo. 
App.  597,  184  S.  W.  943;  Southworth  Co.  v.  Lamb  (1884)  82  Mo.  242; 
August  V.  O'Brien  (1900)  63  N.  Y.  Supp.  989. 

23.  Southworth  Co.  v.  lamb  (1884)  82  Mo.  242;  Jackson  v.  Shawl 
(1865)  29  CaL  267;  Hazard  v.  Loring  (1852)  10  Cush.  (Mass.)  266;  Bry- 
son  V.  Raynor  (1866)  25  Md.  424;  (dictum)  Cass  v.  Higenbotam  (1885) 
100  N.  Y.  248,  3  N.  E.  189. 

24.  Whitmg  v.  McDonald  (1790)  1  Root  (Conn.)  444;  Bryson  v.  Ray- 
nor, supra,  note  23  (dictum).  See  also  Woodward,  Law  of  Quasi  Con- 
tract, sec.  277.  In  Sandeen  v.  Railroad  Co.  (1883)  79  Mo.  278  it  was  held 
that  a  plaintiff  could  not  confer  jurisdiction  on  a  justice  court  by  waiving 
the  tort  for  a  conversion  of  property  and  suing  for  goods  sold  and  de- 
livered. There  is,  however,  dictum  in  that  case  to  the  effect  that  as- 
sumpsit ought  not  to  lie  in  a  case  of  conversion.  Said  the  court:  "It 
is  the  extreme  of  fiction  to  impose  the  deliberation,  solemnity,  and  ob- 
ligation of  a  sale  upon  the  actual  facts  of  a  highway  robbery.  And 
while  there  should  be  a  redress  for  every  wrong,  the  experience  of  the 
past  has  shown  that  this  object  will  be  most  universally  achieved  by  em- 
ploying such  forms  of  redress  as  the  actual  facts  constituting  the  wrong 
in  every  case  may  suggest  and  call  for.  This  doctrine  of  fiction  is  not 
in  accord  with  the  spirit  and  logic  of  our  practice  act,  which  require  the 
pleader  to  set  out  the  actual  facts  constituting  his  cause  of  action  or 
defense."  But  sec  Finlay  v.  Bryson  (1884)  84  Mo.  664  explaining  the 
Sandeen  case,  supra,  and  limiting  the  decision  to  a  holding  that  "the 
plaintiff  will  not  be  indulged  in  the  fiction,  if  the  effect  of  it  is  to  give 
jurisdiction  to  a  court,  which  otherwise  would  not  possess  it"  Prob- 
ably a  plaintiff  would  be  allowed  to  waive  the  tort  and  sue  for  goods 
sold  and  delivered  in  Missouri.  See  Duncan  v.  Smith  (1920)  226  S.  W. 
621.  And  see  accord  with  the  general  rule  that  the  action  will  lie,  Redel 
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in  this  case  the  amount  of  his  recovery  should  be  reduced  by  the 
amount  of  the  debt  with  the  interest  thereon.  The  debt  is  held 
to  be  proper  matter  for  recoupment.*** 

A  pledgee  may  illegally  transfer  the  property  before  the 
maturity  of  the  debt,  or,  if  it  has  matured,  before  a  tender  has 
been  made  or  the  debt  paid.  Under  these  states  of  facts  the 
pledgor  ought  to  be  able  to  sue  in  case  for  the  destruction  of  his 
general  property  right,  and  should  recover  the  difference  between 
the  value  of  the  property  at  the  time  of  its  appropriation  and 
the  amount  of  the  debt,  plus  the  interest  allowable  on  the  same. 
Such  an  amount  would  represent  the  value  of  his  interest.**** 
There  would  also  appear  to  be  no  objection,  under  the  assumed 
facts,  if  the  pledgee's  act  of  transfer  was  a  sale  to  permit  the 
pledgor  to  sue  in  assumpsit  for  money  had  and  received,  and 
to  recover  in  such  an  action  the  difference  between  the  amount 
that  the  pledgee  had  received  on  the  sale  of  the  pledge  and  the 
amount  of  the  debt,  with  interest  to  the  date  of  the  sale.  Every- 
thing in  the  way  of  value  in  the  property  in  excess  of  the  amount 
of  the  debt  belongs  to  the  pledgor.  The  law  has  been  jealous 
of  the  pledgor's  "equity"  and  zealous  to  safeguard  and  preserve 
it  for  him  whenever  possible.  While  the  pledgee  is  permitted 
to  hold  the  pledged  property  so  long  as  the  debt  remains  unpaid, 
and  the  pledgor  usually  ought  not  to  be  able  to  compel  the  form- 

V.  Stone  Co.  (1907)  126  Mo.  App.  163,  103  S.  W.  568;  Crane  v.  Murray 
(1904)  106  Mo.  App.  697,  80  S.  W.  280;  Gordon  v.  Brunner  (1872)  49 
Mo.  570. 

24a.  Belden  v.  Perkins  (1875)  78  111.  449;  Baltimore  etc.  Co.  v.  Dal- 
rymple  (1866)  25  Md.  269;  Farrar  v.  Paine  (1899)  173  Mass.  58,  53  N. 
E.  146;  Feige  v.  Burt  (1898)  118  Mich.  243.  77  N.  W.  928;  Cropsey  v. 
Averill  (1879)  8  Neb.  151.  But  sec  contra.  Ball  v.  Stanley  (1833)  5 
Yerger  (Tenn.)  199,  26  Am.  Dec  263,  holding  that  the  pledgee  may  not 
recoup  the  amount  of  his  debt,  but  will  have  to  bring  another  action  to 
recover  the  same. 

24b.  Nabring  v.  Bank  (1877)  58  Ala.  204.  In  this  case  the  plaintiff  had 
pledged  shares  in  a  corporation  to  the  defendant,  who  had  appropriated 
the  same  and  sold  them.  It  was  held  that  if  the  defendant  had  trans- 
ferred the  shares  to  his  own  name  perhaps  trover  would  not  lie  but  that 
case  would  for  the  destruction  of  the  plaintiff's  general  property  interest 
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er  to  sell  the  pledge,  and  by  so  doing  to  realize  for  him  the  ex- 
cess  value  of  the  property  over  and  above  the  amount  of  the 
debt,2*«  still  if  the  pledgee  does  sell,  it  ought  to  be  for  the  pledg- 
or's account  and  anything  in  excess  of  the  debt  derived  from  the 
sale  ought  to  be  given  to  the  pledgor.  This  being  the  duty  of 
the  pledgee,  it  might  very  well  be  said  that  the  pledgor  should  be 
in  a  position,  if  the  pledgee  has  tortiously  sold  the  goods,  to  say 
that  any  money  realized  from  the  sale  in  excess  of  the  debt  was 
his  and  was  received  to  his  use.  The  only  obstacle  to  such  a  con- . 
tention  by  the  pledgor  would  be  the  fact  that  the  pledgee,  when 
he  sold  the  goods,  did  not  intend  to  satisfy  the  debt ;  but  the  lat- 
ter ought  not  to  be  allowed  to  make  such  a  contention,  because  in 
order  so  to  do  he  will  have  to  explain  that  his  sale  was  ill^al  and 
tortious.  Of  course,  it  might  also  be  said,  in  a  case  where  the  sale 
happened  before  the  maturity  of  the  debt,  that  from  the  very 
nature  of  things  it  would  be  impossible  to  satisfy  a  debt  not  as 
yet  due;  but  the  only  objection  to  accelerating  the  maturity  of  any 
obligation  is  that  so  3oing  may  injure  one  of  the  parties  by  vary- 
ing the  terms  of  the  bargain.  The  pledgee,  however,  is  in  no 
position  to  make  an  objection  of  this  kind,  as  he  has  already  ap- 
propriated the  debtor's  money.  He  should  not  be  heard  to  say 
that  he  did  this  for  any  purpose  other  than  the  satisfaction  of  the 
debt.  So  far  as  the  pledgor  is  concerned,  he  ought  to  have  a 
choice  either  to  say  that  there  has  or  has  not  been  satisfaction  of 
the  debt.  No  authority  which  permits  the  pledgor  to  sue  under 
the  assimied  facts  in  assumpsit  for  money  had  and  received  has 
been  found ;  but  upon  general  principles,  because  of  the  fact  that 
the  pledgee  has  been  unjustly  enriched  to  this  extent,  the  action 
should  lie.*'  It  seems  needless  to  say,  however,  that  if  the  pledg- 

24c.  But  see  Bank  v.  KUpatric  (1907)  204  Mo.  119,  102  S.  W.  499;  Cold 
Storage  Co.  v.  Pitts  (1913)  176  Mo.  App.  134.  167  S.  W.  1182. 

25.  See  Woodward,  Law  of  Quasi  Contract,  sec.  273.  See  Miles  v. 
Walther  (1876)  3  Mo.  App.  96,  a  case  not  in  point  but  containing  valuable 
discussion  of  the  principle  under  consideration.  See  also  same  case  in 
5  Mo.  App.  594  (memo.). 

It  has  also  been  held  that  a  pledgor  may  sue  the  pledgee  for  breach 
of  the  contract  to  safely  keep  and  restore  the  pledged  property.  Brown 
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ee's  act  of  transfer  was  not  a  sale  the  action  for  money  had  and 
received  would  not  lie,  for  without  a  sale  there  has  been  no  re- 
ceipt of  money  by  the  pledgee  at  all.**  If  there  were  no  sale, 
the  pledgor's  remedy  would  be  in  case,  as  above  stated. 

The  question  remains  whether  a  pledgor  may  sue  the  pledg- 
ee in  conversion  if  the  pledgee  has  illegally  transferred  the  prop- 
erty and  the  pledgor  has  neither  paid  nor  tendered  the  amount  of 
the  debt  ?  This  question  might  be  presented  in  a  case  where  the 
pledgee  made  the  transfer  before  the  maturity  of  the  obligation 
secured  and  the  pledgor  attempted  to  sue  before  that  time,  or 
in  a  case  where  the  pledgee  transferred  the  property,  either  be- 
fore, or  after,  the  maturity  of  the  debt,  but  the  pledgor  was 
suing  after  such  time.  An  easy  way  of  disposing  of  the  whole 
question  and  a  way  adopted  by  many  cases  is  to  say  that  when 
ithe  pledgee  wrongfully  disposes  of  the  property,  that  this  act 
ends  the  bailment,  destroys  the  lien,  and  entitles  the  pledgor  to 
the  immediate  possession  of  the  goods.*^  Under  such  a  line  of 
decisions  all  that  a  pledgor  need  show  is  the  pledgee's  act  of 
transfer  and  the  court  will  entertain  the  action,  usually  assessing 
the  damages  at  the  value  of  the  goods  at  the  time  of  the  pledgee's 
.  wrongful  act,**  less  the  amount  of  the  debt  with  interest  thereon 
to  the  date  of  the  judgment.   Of  course,  the  reasoning  adopted 

V.  Bank  (1904)  66  C.  C.  A.  293,  132  Fed.  450.  The  measure  of  damages 
in  such  an  action  would  be  the  same  as  in  case,  or  in  assumpsit  for  money 
had  and  received. 

26.  Woodward,  Law  of  Quasi  Contract,  sec.  273. 

27.  Depuy  v.  Clark  (1859)  12  Ind.  427;  Baltimore  etc.  Co.  v.  Dalrymple 
(1866)  25  Md.  269;  Cortelyou  v.  Lansing  (1805)  2  Cai.  Cas.  (N.  Y.)  200; 
Glidden  v.  Bank  (1895)  53  Ohio  St  588,  42  N.  E.  995;  (dictum)  Austin 
V.  VanderbUt  (1906)  48  Ore.  206,  85  Pac.  519;  Work  v.  Bennett  (1872) 
70  Pa.  S.  484.  Would  such  an  action  lie  before  the  maturity  of  the  debt 
secured?  According  to  the  theory  of  the  cases  it  woul^  seem  that  it 
should. 

28.  Occasionally  the  courts  have  adopted  as  the  proper  measure  of 
damages  the  highest  intermediate  value  of  the  converted  property  between 
the  time  of  its  conversion  and  the  date  of  the  trial  of  the  action.  This 
rule  for  assessing  damages,  however,  has  usually  been  confined  to  cases 
where  the  property  converted  consisted  of  stocks  or  bonds,  or  some 
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in  these  cases  dispenses  with  the  necessity  of  tender,  and,  because 
the  bailment  is  at  an  end  wotild  permit  the  pledgor  to  sue  for 
the  conversion  of  the  goods  even  before  the  maturity  of  the 
debt.^'  It  is  to  be  noted  that  the  damages  recoverable  in  such 
an  action  are  substantially  the  same  as  are  recoverable  in  an  ac- 
tion on  the  case,  or,  in  the  case  of  a  sale  by  the  pledgee,  in  an 
action  in  assumpsit  for  money  had  and  received.  Accordingly,  it 
can  be  said  that  the  result  of  such  a  holding  is  not  improper.  It 
is  believed,  however,  that  there  is  no  proper  theoretical  basis  for 
holding  that  the  pledgor's  right  to  sue  in  conversion  is  as  of  the 
date  of  the  pledgee's  transfer  of  the  pledge  regardless  of  the 
question  of  whether  the  debt  has  matured  at  that  time  and 
whether  the  pledgor  has  tendered  the  same  to  the  pledgee.  It 
is  urged  (unless  the  pledgor  has  rescinded  the  agreement), 
that  without  the  maturity  of  the  debt  and  a  tender  of  the  same, 
the  pledgor  has  no  right  to  sue  in  conversion  but  that  his  remedy 
should  be  as  above  explained,  namely,  case  or  possibly  assumpsit 
for  money  had  and  received,  if  the  act  of  transfer  by  the  pledgee 
was  a  sale  of  the  pledge.  It  is  also  submitted  that  if  a  pledgee 
may  rescind  he  cannot  claim  possession  of  the  goods  without  first 
making  a  tender  of  the  debt. 

An  action  for  conversion  is  predicated  on  the  fact  that  a 
plaintiff  is  entitled  to  the  immediate  possession  of  the  chattel  and 
has  been  deprived  thereof.  If  the  theory  of  the  action  is  trover, 
the  plaintiff  recovers  money  but  the  money  is  allowed  in  lieu  of 
the  chattel,  and  the  plaintiff  has  a  right  to  the  money,  only,  be- 
cause he  had  a  still  more  fundamental  right  to  the  chattel.  In 
other  words,  money  is  substituted  for  the  specific  chattel  and  its 
recovery  is  not  allowed  unless  the  plaintiff  has  a  right  to  the 
possession  of  the  chattel  at  the  time  he  brings  his  action.*®  In 

article  of  fluctuating  value.  See  infra  note  32  and  text  in  connection  there- 
with. 

29.  No  case  has  been  found  where  the  action  has  been  entertained  be- 
fore the  maturity  of  the  debt  although  as  indicated  such  an  action,  under 
the  theory  adopted,  would  be  properly  brought 

30.  Gordon  v.  Harper  (1796)  7  Term.  Rep.  9;  Union  etc.  Co,  v.  Mai- 
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every  pledge  transaction  the  agreement  between  the  parties  is 
that  the  property  is  not  to  be  returned  to  the  pledgor  until  the 
debt  has  been  paid,  and  so  by  the  very  terms  of  the  agreement 
the  pledgor  is  precluded  from  asserting  a  right  to  the  possession 
of  the  goods  until  the  debt  secured  has  bden  satisfied,  or  at  least 
until  he  has  oflfered  to  pay  the  same  and  his  tender  has  been  re- 
jected.*^ It  is  because  of  this  contractual  obligation,  resting  on 
the  pledgor  that  it  is  urged  that  theoretically  the  action  of  con^ 
version  ought  not  to  lie  if  only  the  pledgee  has  misappropriated 
the  goods.  To  make  the  pledgee's  conduct  objectionable  in  this 
form  of  action,  in  addition  to  the  illegal  disposition  of  the  goods  by 
the  pledgee,  the  debt  should  have  matured  and  the  amount  there- 
of ^ther  paid  or  tendered.  The  pledgee's  wrong  ought  not  to 
make  the  pledgor's  rights  greater,  nor  put  him  in  a  better  or  dif- 
ferent position  with  respect  to  the  possession  of  the  pledge  than 
if  there  had  been  no  misappropriation  by  the  pledgee.  Accord- 
ingly the  sounder  cases  are  to  the  eflfect  that  the  pledgor,  if  he 
is  aflfirming  his  rights  as  a  pledgor,  in  spite  of  the  illegal  transfer 
by  the  pledgee,  cannot  sue  in  conversion  until  he  has  tendered 
the  amount  of  the  debt,  which  is  not  permissible  until  after  the 
maturity  of  the  same.*^ 

It  will  be  argued  against  the  last  suggestion  that  the 

lory  etc,  Co.  (1895)  157  lU.  554,  41  N.  E.  888;  Steams  v.  Vincent  (1883) 
50  Mich.  209,  15  N.  W.  86;  Brown  v.  Pratt  (1855)  4  Wis.  513.  See  also 
Sutherland  Damages,  4th.  ed.  sec.  1108,  "♦**to  entitle  the  plaintiff  to 
recover  two  things  are  necessary:  first,  property  in  the  plaintiff;  and 
secondly,  a  wrongful  conversion  by  the  defendant"  See  also  Martin, 
Civil  Procedure,  sec.  97. 

30a.  A  tender  of  the  debt  when  due  ought  to  be  the  equivalent  of  per- 
formance so  far  as  bringing  the  action  of  trover  is  concerned  Upon 
tender  the  pledgor  has  put  the  pledgee  in  default.  See  Southworth  Co,  v. 
Lamh  (1884)  82  Mo.  242;  Lawrence  v.  Maxwell  (1873)  53  N.  Y.  19.  See 
also  Tennent  v.  Ins.  Co.  (1908)  133  Mo.  App.  345,*  112  S.  W.  754;  McCalla 
v.  Clark  (1875)  55  (}a.  53. 

31.  "But  it  is  a  contradiction  in  fact,  and  would  be  to  call  a  thing  that 
which  it  is  not,  to  say  that  the  pledgee  consents  by  his  act  to  revest  in 
the  pledgor  the  immediate  interest  or  right  in  the  pledge  which  by  the 
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bailment  is  ended  as  soon  as  the  pledgee  converts  the 
pledge  and  that  an  immediate  right  of  possession  accrues  in  favor 
of  the  pledgor.*^*  It  is  not  believed,  however,  that  the  argument 
is  sound.  There  is  more  than  a  bailment  involved;  the  pledgor 
has  agreed  that  the  possession  of  the  property  shall  be  out  of 
him  until  the  debt  is  paid  and  this  contract  is  binding  on  him  even 
though  the  pledgee  has  breached  his  side  of  the  same.  Perhaps 
the  pledgee's  violation  of  the  agreement  might  warrant  the  pledg- 

bargain  is  out  of  the  pledgor  and  in  the  pledgee.  Therefore  for  any  such 
wrong  an  action  of  trover  or  detinue,  each  of  which  assumes  an  im- 
mediate right  of  possession  in  the  plaintiff,  is  not  maintainable,  for  that 
right  is  clearly  not  in  the  plaintiff."  Halliday  v.  Holgate  (1868)  L.  R. 
3  Ex.  299,  p.  302.  See  also  accord  Donald  v.  Suckling  (1866)  L.  R.  1 
Q.  B.  585,  which  was  followed  in  Halliday  v.  Holgate,  supra. 

In  McClintock  v.  Bank  (1893)  120  Mo.  127,  24  S.  W.  1052  h  was 
held  that  a  wrongful  transfer  of  the  pledge  would  not  wipe  out  the  debt 
secured  and  "until  that  debt  be  in  some  way  got  out  of  the  way,  plaintiff 
(who  was  the  pledgor's  assignee)  has  no  legal  right  to  the  stock  (the 
pledge)  or  its  proceeds."  The  action  was  for  conversion.  See  accord 
Schaaf  v.  Fries  (1901)  90  Mo.  App.  Ill ;  Hopper  v.  Smith  (1882)  63  How. 


In  Richardson  v.  Ashhy  (1895)  132  Mo.  238,  33  S.  W.  806  the  pledgee 
sued  the  pledgor  for  the  debt  secured,  having  prior  to  his  action  cons 
verted  the  pledged  property.  The  pledgor  counterdaimed  for  the  con- 
version, but  had  never  made  a  tender  of  the  debt.  The  court  held  that 
the  tender  of  the  debt  was  not  a  condition  precedent  to  the  counterclaim. 
This  decision  is  not  believed  to  be  essentially  inconsistent  with  those  in 
McClintock  V.  Bank  and  Schaaf  v.  Fries,  supra.  The  cases  can  be  dis- 
tinguished It  is  proper  to  hold  a  tender  essential  in  a  case  where  the 
pledgor  is  suing  the  pledgee,  but  where  the  pledgee  is  himself  the  moving 
party  and  is  suing  for  the  debt,  the  matter  of  a  tender  by  the  pledgor  be- 
comes unimportant. 

In  Hagan  v.  Bank  (1904)  182  Mo.  319,  81  S.  W.  171  plaintiff  sued 
for  an  accounting  and  for  redemption,  if  possible.  It  was  held  that  in 
an  action  in  equity  the  tender  would  not  be  required,  especially  where  the 
pledgee  had  admitted  the  conversion  and  the  sale  of  the  pledge.  But 
the  rule  in  equity  as  to  a  tender  may  well  be,  and  frequently  is,  different 
from  the  rule  at  law.  But  see  Bell  v.  Bank  (1908)  143  Cal.  234,  94  Pac 
889.  See  as  to  what  constitutes  a  tender  Hurt  v.  Cook  (1899)  151  Mo. 
416,  52  S.  W.  396. 

31a.  See  supra  note  27  and  text  in  connection  therewith. 


Pr.  (N.  Y.)  34. 
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or*s  rescission  of  the  contract*^*^  and  give  him  a  right  after  res- 
cission, to  claim  a  return  of  the  property.  In  every  case  of  res- 
cission, however,  there  must  be  restitution,  and  restitution  en- 
tails a  return  by  the  rescinding  party  of  all  benefit  received  under 
the  contract.  If  therefore  the  pledgor  is  claiming  that  he  has 
rescinded  he  will  fail  because  he  has  not  returned  the  money 
which  he  had  received  from  the  pledgee.  It  seems  certain  that 
the  pledgor  can  only  claim  a  right  to  the  property  pledged  if  he 
is  either  affirming  the  contract  or  disaffirming  it,  and  in  each 
case  his  right  to  the  property  can  only  be  based  on  the  fact  that 
he  has  offered  the  money  to  the  pledgee. 

It  might  be  said  that  requiring  a  tender  by  the  pledgor  is 
futile.  Why  compel  a  man  to  make  a  tender  and  demand  the 
return  of  the  goods  when  his  demand  will  only  be  refused,  as 
will  of  necessity  be  the  case?  It  would  seem  that  a  suflficient  an- 
swer to  such  a  question  would  be  that  without  the  tender  no  right 
exists.  But  in  addition  to  this  reason,  it  is  believed  that  fixing 
the  date  of  tender  as  the  time  when  the  pledgor  will  have  a  right 
to  the  possession  of  the  goods  will,  in  some  cases^  make  the  mat- 
ter of  assessing  damages  easier  and  more  accurate.  Suppose 
that  the  appropriation  of  the  property  occurs  before  the  maturity 
of  the  debt,  and  at  that  time  the  same  is  worth  $60,  but  at  the 
time  of  the  maturity  of  the  debt  it  is  worth  $100.  If  justice  is  to 
be  done  to  the  pledgor  he  ought  to  be  able  to  compel  the  pledgee 
to  account  for  the  greater  sum,  and  this  will  be  easy  if  it  is  said 
that  the  right  of  the  pledgor  arises  when  he  makes  a  tender  and 
not  before.  Or  again,  suppose  that  the  goods  at  the  time  of 
the  conversion  were  worth  $100  but  at  the  time  of  the  maturity 
of  the  debt  were  worth  $60.  In  trover  it  would  be  proper  to 
allow  to  the  pledgor  the  value  of  the  goods  at  the  time  that  he, 
by  his  agreement,  would  have  been  entitled  to  them,  and  no  more, 
yet  if  it  is  held  that  the  pledgor's  right  is  as  of  the  date  the  pledgee 
appropriated  the  property ,the  pledgor  will  receive  $40  more  than 
he  would  have  gotten  had  there  been  no  breach  of  the  agreement 

31b.  See  infra  note  32a  and  text  in  connection  therewith. 
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at  all.  The  fact  is  that  if  we  hold  that  the  pledgor's  right  to 
the  possession  of  the  goods  and  to  sue  in  trover  arises  at  the 
very  moipent  of  the  pledgee's  transfer  of  the  pledge,  we  are  not 
dealing  with  the  situation  as  it  is.  We  are  not  treating  the  matter 
accurately  and  with  precision  and,  in  the  matter  of  measuring 
damages,  the  rule  will  not  afford  at  all  times  a  proper  amount  of 
compensation.  Sometimes  the  pledgor  will  not  receive  enough 
and  sometimes  he  will  receive  too  much.  On  the  other  hand,  if 
we  treat  the  rights  of  the  parties  as  they  actually  are  under  the 
agreement,  and  hold  that  the  pledgor's  right  to  possession  (and 
hence  his  right  to  sue  in  conversion)  does  not  arise  until  he  has 
made  a  tender  we  shall  be  able  to  give  him  in  the  way  of  dam- 
ages exactly  the  sum  of  money  that  he  expected  to  get  out  of 
the  contract,  and  that  it  was  agreed  he  should  get. 

The  amount  of  money  which  a  pledgor  will  recover,  if  he 
sues  in  case,  and  that  which  he  will  recover  if  he  sues  in  con- 
version, upon  the  theory  that  his  right  arises  as  of  the  date  of 
the  pledgee's  transfer  of  the  property,  will  be  the  same.  In  a 
loose  sense,  therefore,  it  cannot  be  said  that  this  latter  group  of 
decisions  goes  very  far  wrong;  but  the  fact  is  that  a  pledgor 
ought  to  have  an  election  between  case  on  the  one  hand  and  trover 
on  the  other.  The  pledgor  ought  to  be  able  to  claim  the  value 
of  his  general  property  interest  either  at  the  time  of  the  illegal 
disposition  of  the  property  by  the  pledgee,  or  at  the  time  of  the 
maturity  of  the  same  and  tender,  less,  of  course,  the  amount  of 
the  debt.  It  is  the  function  of  case  to  enable  the  pledgor  to  re- 
cover the  first  mentioned  sum,  and  should  be  the  fimction  of 
trover  to  enable  him  to  recover  the  last  mentioned.  But  trover 
can  only  do  this  if  it  is  held  that  the  right  to  the  possession  of 
the  pledge  is  as  of  the  date  of  tender.  If  it  is  held  that  the  right 
to  the  possession  of  the  goods  is  as  of  the  date  of  the  transfer 
of  the  pledge,  the  result  of  the  action  is  to  allow  the  pledgor  as 
damages  only  the  value  of  his  general  property  interest  at  the 
time  of  its  destruction.  There  can  be  no  objection  to  this  so 
long  as  the  value  of  the  pledge  does  not  change.  If  however  the 
property  rises  in  value  the  pledgor  will  lose  the  amount  of  the 
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increase  unless  indeed  some  unusual  measure  of  damages  is 
adopted  to  oflfset  the  errbr  into  which  the  decisions  have  fallen. 
This  result  in  some  cases  has  been  prevented  by  permitting  the 
pledgor  to  recover  as  the  value  of  the  property  its  highest  value 
between  the  time  of  its  transfer  by  the  pledgee  and  the  trial  of 
the  action."  This  measure  of  damages  has  been  especially 
adopted  in  cases  where  the  pledge  has  been  one  of  stocks  and 
bonds,  the  value  of  which  fluctuates  from  day  to  day  in  the  mar- 
ket. Obviously  where  this  rule  prevails  and  whenever  it  is  ap- 
plied no  harm  is  done  the  pledgor  and  he  is  not  deprived  of  his 
election,  but  the  rule  does  not  set  the  theory  of  the  cases  aright, 
nor  return  trover  to  the  performance  of  its  proper  role  in  the  law 
of  conversion. 

According  to  some  decisions,  if  a  party  to  a  contract  breaks 
the  same  and  his  breach  is  one  that  goes  to  the  essence,  his  prom- 
isee, in  addition  to  being  able  to  sue  on  the  contract  and  recover 
damages,  may  rescind,  and  upon  making  restitution,  or  offering 
to  make  it,  may  claim  a  right  to  the  return  of  that  which  he  has 
already  given  to  his  defaulting  promisor  by  way  of  performance 
of  his  side  of  the  agreement.*^*  Perhaps  there  is  room  for  the 
application  of  this  doctrine  to  a  case  where  the  pledgee  has  il- 
l^Uy  appropriated  or  disposed  of  the  pledge.  There  can  be  no 
question  but  that  this  act  on  the  part  of  the  pledgee  is  a  breach  of 
the  contract  and  goes  to  the  essence  of  the  agreement.  Why  not 

32.  Douglass  v.  Kraft  (1858)  9  Cal.  562;  Markham  v.  Jawdon  (1869) 
41  N.  Y.  235.  Other  courts  allow  a  plaintiff  the  highest  intermediate  value 
of  the  converted  property  between  the  time  of  its  conversion  and  a  rea- 
sonable time  after  notice  of  this  act  has  been  received  by*  the  plaintiff. 
Dimock  V.  Bank  (1893)  55  N.  J.  L.  296,  25  Atl.  926;  Galigher  v.  Jones 
(1888)  129  U.  S.  193,  9  Sup.  Ct.  Rep.  335.  As  stated  in  the  text,  "the 
highest  intermediate  value"  rule  for  measuring  damages  has  been  con- 
fined for  the  most  part  to  cases  of  conversion  of  commercial  securities 
such  as  stocks  and  bonds.  Some  cases  have  refused  to  even  apply  the 
rule  in  that  class  of  cases;  see  Jamison  &  Go's  Estate  (1894)  163  Pa. 
143,  29  Atl.  1001;  Daltymple  v.  Baltimore  etc.  Co.  (1866)  25  Md.  269. 
See  Walker  v.  Baland  (1855)  21  Mo.  289. 

32a.  Williston,  Contracts,  sec  1455  et  seq.^ 
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then  permit  the  pledgor  to  return  the  amount  of  the  debt  with 
interest  thereon  and  demand  a  return  of  the  pledge  and,  in  case 
of  the  pledgee's  refusal,  permit  an  action  of  trover  to  lie?  If 
such  an  action  were  permitted  it  would  follow  that  a  pledgor 
could  sue  at  any  time  after  the  transfer  of  the  pledge  by  the 
pledgee  upon  making  a  tender  of  the  debt  with  proper  amount  of 
interest.  The  writer  knows  no  case  which  has  proceeded  on 
this  theory  but  it  would  seem  unobjectionable."*^ 

By  the  better  considered  authorities,  in  all  cases  of  conver- 
sion, a  plaintiff  may  waive  his  tort,  as  it  is  said,  and  sue  in  as- 
sumpsit for  unjust  enrichment.  The  action  will  be  for  goods 
sold  and  delivered  or,  if  the  conversion  has  been  a  sale,  for  money 
had  and  received.**^  A  pledgor,  therefore,  in  the  event  of  the 
pledgee's  having  appropriated  the  property  to  his  own  use  may 
sue  in  asstmipsit  instead  of  conversion.  In  a  case  of  this  kind 
there  are  two  remedies  afforded  for  the  same  wrong,  either  of 

32b.  The  right  to  rescind  is  not  universally  acknowledged.  Thus  a 
seller  is  held  not  to  have  the  right  to  rescind  his  contract  if  the  buyer 
merely  fails  to  perform.  Williston,  Sales,  sec  511.  There  is,  however, 
authority  recognizing  the  right  of  rescission  in  the  case  of  a  contract  for 
the  conveyance  of  land.  In  Ankeney  v.  Clark  (1892)  148  U.  S.  345,  13 
Sup.  Ct  Rep.  617  plaintiff  was  allowed  to  recover  the  value  of  wheat  de- 
livered to  defendant  in  return  for  the  latter's  agreement  to  convey  real 
estate,  which  had  been  broken  by  defendant.  But  there  is  authority 
contra,   Williston,  Contracts,  sec.  1460,  and  cases  dted. 

It  has  been  held  that  a  plaintiff  may  replevy  a  chattel  from  a  de- 
fendant who  has  gotten  title  to  the  same  from  plaintiff  through  false 
representations.  The  action  is  used  for  the  purpose  of  bringing  about 
a  rescission.  Porter  v.  Leyhe  (1896)  67  Mo.  App.  540.  See  Williston, 
Sales,  sec  567.  Trover  would  lie  as  well  as  replevin,  id. 

Conceding,  then,  a  right  in  the  pledgor  to  rescind  upon  a  tender  of 
restitution,  he  ought  to  be  able  to  bring  about  this  result  through  an  ac- 
tion sounding  in  conversion.   It  is  a  legal  short  cut  to  rescission. 

32c.  If  the  action  is  for  money  had  and  received,  the  action  in  effect 
amounts  to  a  ratification  of  the  pledgee's  wrongful  sale  of  the  goods. 
Belden  v.  Perkins  (1875)  78  111.  449;  Dimock  v.  U.  S,  Bank  (1893)  55  N. 
J.  L.  296,  25  Atl.  926;  (dictum)  Steams  v.  Marsh  (1874)  4  Denio  (N.  Y.) 
227  (dictum)  47  Am.  Dec.  248;  Bryson  v.  Rayner  (1866)  25  Md.  424 
(dictum)  90  Am.  Dec.  69. 
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which  may  be  availed  of,  i.  e.  the  pledgor  has  an  election.  The 
action  of  assumpsit  for  goods  sold  and  delivered  is  based  on  the 
conversion  of  the  property  and  the  facts  which  must  be  shown 
by  the  pledgor  to  entitle  him  to  sue  in  conversion  must  also  be 
shown  to  entitle  him  to  sue  in  assumpsit.  The  measure  of  dam- 
ages will  be  the  same  in  both  actions.  If,  therefore,  a  pledgor 
sues  for  goods  sold  and  delivered,  his  right  to  do  so  ought  to  de- 
pend on  the  theory  prevailing  in  the  particular  jurisdiction  as 
to  when  the  right  to  sue  in  conversion  arises.  If  it  is  held  that 
there  is  a  right  to  sue  in  conversion  without  tender,  then  there 
ought  to  be  a  right  to  sue  for  goods  sold  and  delivered  without 
tender;  but  if  a  tender  is  essential  to  the  action  in  conversion, 
it  should  also  be  essential  in  assumpsit.** 

When  the  pledgee's  appropriation  of  the  property  involves 
its  illegal  transfer  to  a  third  party,  the  pledgor  may,  under  proper 
restrictions,  pursue  his  remedy  against  the  transferee  rather  than 
against  the  pledgee.  If  the  transferee  takes  the  pledge  innocently 
not  knowing  of  the  pledgor's  outstanding  interest,  and  the  pledgor 
seeks  to  hold  him  liable,  he  should  be  regarded  as  the  assignee 
of  the  pledgee  and  as  such  be  given  appropriate  rights.  The 
very  fact  that  the  pledgee  purported  to  transfer  greater  rights 
than  he  had,  ought  to,  and  will  assure  to  his  transferee  all  the 
rights  that  he  did  have  and  was  able  to  legally  pass  along.  While 
it  is  true  that  the  pledgee  cannot  as  a  rule  separate  the  lien  from 
the  debt,  and  if  he  does  the  lien  is  gone  and  the  intended  trans- 
feree of  the  lien  gets  nothing,  this  rule  ought  to  prevail  only  in 
cases  where  the  taker  of  the  property  is  cognizant  of  the  real 
situation  and  does  not  intend  to  acquire  the  interest  of  the  pledg- 
ee. It  is  entirely  correct  to  hold  that  a  purchaser  of  a  lien  as 
such  without  the  debt  gets  nothing  by  his  purchase.  On  the  other 
hand,  however,  if  A  buys  property  from  B,  a  pledgee,  believing 
that  B  owns  the  same,  intending  to  get  full  ownership  himself 
and  not  to  get  a  lien  without  a  debt,  there  would  seem  to  be  no 
real  objection  to  holding  that  his  purchase  operated  to  give  him 

33.  Sec  Woodward,  Law  Quasi  Contract,  sees.  270-272,  277. 
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all  the  rights  that  A  had,  and  hence  as  an  assignment  of  the  debt 
and  the  property  as  incidental  thereto.'**  In  any  event,  this  is  the 
theory  that  the  courts  have  adopted  when  the  pledgor  proceeds 
against  an  innocent  transferee  of  the  pledged  propertyand  it  seems 
to  work  out  as  justly  as  possible  the  rights  of  the  parties.  Hence, 
if  the  debt  is  still  unpaid,  the  pledgor  will  not  be  permitted  to 
hold  the  transferee  for  a  conversion  without  a  tender  of  the 
amount  of  the  debt  being  made  first.'*  Naturally  if  the  debt  has 
already  been  paid,  there  is  no  further  obligation  resting  on  the 
pledgor  so  far  as  a  tender  is  concerned ;  but  the  transferee  ought 
not  to  be  liable  for  conversion,  if  he  still  has  the  pledge  in  his 
possession  and  has  exercised  no  acts  of  ownership  over  the  same, 
until  the  pledgor  has  given  him  notice  of  his  rights.*' 

Whenever  the  transferee  knows  of  the  pledge  at  the  time 
of  acquiring  the  chattel  from  the  pledgee  and  does  not  take  the 
property  innocently,  it  is  held  that  he  becomes  by  the  very  act  of 
taking  a  converter  and  the  pledgor  may  sue  him  without  tender 
of  the  debt  or  a  demand  for  the  return  of  the  pledge.'*  Certainly 

33a.  Talty  Trust  Co.  (1876)  93  U.  S.  321,  23  L.  Ed  886;  Donald  v. 
Suckling  (1866)  L.  R.  1  Q.  B.  586;  WUliams  v.  Ashe  (1896)  111  CaL  180, 
43  Pac.  595;  Bradley  v.  Parks  (1876)  83  III.  169;  Bank  v.  Renshaw  (1894) 
78  Md.  475,  28  Atl.  281.  In  Young  v.  Guy  (1882)  87  N.  Y.  457  a  vendor 
of  land  mortgaged  the  same  to  A.  to  secure  an  antecedent  debt.  It 
was  held  that  A  was  not  a  bona  fide  purchaser  but  that  he  did  succeed 
to  the  rights  of  the  vendor,  and  had  a  lien  on  the  land  to  the  extent  of 
the  agreed  purchase  price.  The  case  involves  the  same  principle  as  ap- 
plied in  the  pledge  cases,  namely,  that  when  a  grantee  cannot  take  the 
title,  which  the  grantor  purports  to  pass,  still  he  will  take  whatever  in- 
terest the  grantor  did  have  in  the  property  even  though  such  interest  is 
merely  a  debt  and  security. 

34.  See  supra  note  33a. 

35.  This  is  the  general  rule  in  the  case  of  an  innocent  conversion. 
Pease  v.  Smith  (1875)  61  N.  Y.  477.  But  if  the  pledgee's  transferee  has 
exercised  dominion  over  the  goods  and  treated  them  as  his  own  through 
use,  no  demand  should  be  essential.  Robinson  v.  Hartridge  (1869)  13 
Fla.  501.  And  see  Hyde  v.  Noble  (1843)  13  N.  H.  494,  38  Am.  Dec  508 
holding  mere  purchase  to  constitute  a  conversion. 

36.  This  proposition  is  usually  assumed,  but  see  supra  note  33a,  es- 
pecially Bank  V.  Renshaw,  there  cited. 
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if  the  debt  has  been  paid  such  a  decision  is  correct.  The  position 
of  the  transferee  under  such  conditions  is  that  of  a  deliberate  con- 
verter. If  the  debt  was  not  paid  at  the  time  of  the  transfer,  the 
soundness  of  the  rule  is  not  so  certain.  It  is  arguable  under 
these  facts  that  the  transfer  still  operated  to  assign  the  pledgee's 
interest,  which  would  involve,  in  some  jurisdictions  at  least,  the 
further  proposition  that  the  pledgor  could  not  hold  the  transferee 
for  a  conversion  without  a  tender  of  the  debt.*^  Perhaps  the 
suggestion  is  sound.  It  is  conceivable  that  the  act,  which  results 
in  an  assignment  where  the  taking  was  innocent,  should  have  the 
same  result  where  the  taking  was  in  bad  faith.  Of  course,  the 
proposition  that  the  innocent  taker  is  an  assignee  is  adopted  to 
protect  an  innocent  taker  and  the  right  of  the  transferee  is  in 
the  nature  of  an  "equity."  Perhaps  a  court  ought  not  to  fabri- 
cate an  "equity**  in  favor  of  a  guilty  converter.  But  it  is  certain 
that  if  it  is  only  a  matter  of  finding  an  intent  the  same  intent  can 
be  found  in  the  one  case  as  in  the  other,  and  so,  perhaps,  the 
transferee  ooght  to  be  regarded  as  standing  in  the  shoes  of  the 
pledgee. 

Apparently,  the  courts  only  regard  the  pledgee's  innocent 
transferee  as  the  assignee  of  the  pledge  and  of  the  debt  in  cases 
where  the  pledgor  is  suing  the  latter  for  the  appropriation  of  the 
pledged  property.  This  becomes  obvious  in  the  cases  where  the 
pledgor  is  suing  the  pledgee  for  a  conversion  resulting  from  the 
transfer  of  the  pledge.  In  most  of  those  cases,  as  already  noted, 
the  pledgee  is  permitted  to  set  off  or  recoup  the  amount  of  the 
debt  secured,  thereby  reducing  the  amount  of  the  pledgor's  re- 
covery to  this  extent.*®  Permitting  this  recoupment  must  be 
because  the  courts  regard  the  pledgee  as  still  being  the  owner  of 
the  debt.  Of  course,  after  the  judgment  is  satisfied  the  pledgor 
no  longer  has  a  claim  on  the  converted  chattel,  and  the  title,  which 
the  pledgee  originally  purported  to  transfer  to  the  purchaser  or 
taker  from  him,  is  a  reality  so  far  as  the  pledgor  is  concerned.** 

37.  See  supra  note  31. 

38.  See  supra  note  24a. 

39.  The  judgment's  satisfaction  operates  to  pass  the  pledgor's  title  to 


 J 
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There  is,  therefore,  no  injustice  done  to  the  pledgee's  transferee. 
He  has  gotten  as  complete  a  title  as  he  could  have  expected  from 
the  pledgee  and  his  dealings  with  the  latter  are  left  undisturbed. 
For  this  reason  it  is  not  necessary  in  this  case,  in  order  to  pro- 
tect the  innocent  transferee,  to  hold  that  he  is  the  assignee  of 
the  debt.  If,  however,  the  pledgor  sues  the  transferee,  the  courts, 
in  order  to  protect  an  innocent  party,  are  forced  to  regard  the 
latter  as  entitled  to  the  debt  and  to  permit  its  being  set  off  against 
the  value  of  the  property.  If  this  were  not  done  the  transferee 
would  lose  all  to  no  one's  Intimate  advantage  which,  as  he  has 
intentionally  done  no  wrong,  would  be  an  undesirable  result  to 
reach. 

Occasionally  the  pledgee  has  illegally  transferred  the  pledge 
to  another  and  after  so  doing  has  sued  the  pledgor  to  recover 
the  debt.  The  action  should  not  lie.***  Relief  should  be  denied, 
not  because  the  debt  has  been  necessarily  paid;  it  may  or  may 
not  have  been,  depending  on  the  value  of  the  property  at  the  time 
of  its  ill^al  appropriation  by  the  pledgee.  The  reason  for  re- 
fusing to  give  the  desired  relief  should  be  because  the  pledgee, 
having  parted  with  the  ple3ge,  is  unable  to  return  it  to  the  pledg- 
or, which,  by  the  agreement  between  the  parties,  is  a  condition 
to  the  pledgor's  obligation  to  pay.  It  is  not  proper  to  allow  a 
pledgee  to  insist  upon  the  pledgor's  performance  of  the  agree- 
ment while  he  himself  is  substantially  in  default  with  respect  to 
the  performance  of  a  condition  to  the  pledgor's  duty  to  pay. 
There  is  also  a  further  objection  to  the  pledgee's  recovery,  name- 
ly, that  if  the  pledgee  has  passed  the  property  to  another,  such 
transferee  might  be  regarded  as  the  owner  of  the  debt,  and  has 
been  so  regarded  where  he  took  the  property  without  notice  of 

the  pledgee  or  his  successor  in  interest  White  v.  Martin  (1834)  1  Port 
(Ala.)  215,  26  Am.  Dec  365;  MUler  v.  Hyde  (1894)  161  Mass.  472.  37 
N.  E.  760;  Stirling  v.  Gorritee  (1862)  18  Md.  468;  Johnson  v.  Dun  (1899) 
75  Minn.  533,  78  N.  W.  9a 

39a.  Sprout  v.  Sloan  (1913)  241  Pa.  284,  88  AtL  501.  See  Richardson 
V.  Ashby  (1895)  132  Mo.  238,  p.  247,  33  S.  W.  806.  . 
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the  pledge.**^  In  spite  of  the  apparent  soundness  of  the  above 
contention,  some  cases  have  allowed  the  pledgee  to  sue  for  the 
debt  after  an  ill^l  disposition  of  the  pledge  to  a  third  party 
but  have  reduced  the  amount  of  recovery  by  the  value  of  the 
property  at  the  time  of  its  transfer  by  the  pledgee,  or  within  a 
reasonable  time  after  notice  of  its  transfer  has  been  brought  home 
to  the  pledgor.*^  The  ratio  decidendi  of  these  cases  must  be  that 
the  debt  is  s<xnething  distinct  and  apart  from  the  security,  and 
so  long  as  the  debt  has  not  been  paid  it  ought  to  be  recoverable^ 
regardless  of  what  may  have  happened  to  the  security.  It  must 
be  said  that  so  long  as  the  pledgor  is  privileged  to  set  oflf  or  re- 
coup the  value  of  the  property  no  harm  or  injustice  is  done. 
It  is  true  that  in  the  end  each  party  receives  his  due  in  dollars 
and  cents,  but  it  is  believed  that  the  moral  effect  of  such  a  de- 
cision is  unwholesome.  It  makes  it  possible  for  a  person  in  the 
position  of  a  fiduciary  to  violate  the  confidence  and  trust  placed 
in  htm,  and  to  then  proceed  as  if  no  wrong  had  been  done  by  him. 

The  rule  just  mentioned,  permitting  the  pledgee,  in  spite 
of  his  conversion,  to  sue  upon  the  debt  has  led  to  the  following 
situation ;  the  pledgee  being  a  converter  may  sue  the  pledgor  for 
the  debt  and  the  pledgor  being  a  defaulting  debtor  may  also  sue 

40.  See  supra  note  34,  and  Whitney  v.  Peay  (1862)  24  Ark.  22,  accord. 

41.  In  Richardson  v.  Ashby  (1895)  132  Mo.  238,  33  S.  W.  806,  a  pledg- 
ee recovered  on  the  debt  under  the  conditions  mentioned,  but  the  pledgor 
did  not  resist  the  action.  Minor  v.  Beveridge  (1894)  141  N.  Y.  399,  36 
N.  E.  404;  Dimock  v.  Bank  (1893)  55  N.  J.  L.  296,  25  Atl.  926;  Rush 
V  Bank  (1895)  71  Fed.  102. 

Professor  Edward  H.  Warren  approves  such  a  decision,  urging  that 
there  is  "no  occasion  for  the  court  to  lay  down  a  rule  that  an  unauthor- 
ized transfer  of  the  pledge  forfeits  the  right  in  personam  to  which  the 
pledge  was  security."  Warren's  C^ses  on  Property,  p.  374.  It  is  sub- 
mitted that  the  matter  is  not  one  of  forfeiture  but  is  merely  a  matter  of 
contract  law.  The  pledge  cannot  be  treated  as  a  transaction  separate  and 
apart  from  the  loan;  it  is  a  part  of  the  same  contract  The  agreement 
is  that  when  the  money  is  paid  the  security  will  be  returned.  If  the 
pledgee  cannot  perform  this  agreement,  his  right  in  personam  is  not  en- 
forceable. 
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the  pledgee  for  the  conversion.**  In  the  first  case  the  pledgor, 
in  most  jurisdictions,  sets  off  or  recoups  the  value  of  the  proper- 
ty,** and  in  the  second  case  the  pledgee  reduces  the  amount  of 
recovery  by  the  amount  of  the  debt.**  Although  no  authority 
has  been  found,  it  is  certain  that  an  action  brought  by  either 
party,  and  pursued  to  judgment  must  prevent  a  suit  by  the 
other  party  if  the  appropriate  matter  for  recoupment  has  been 
duly  pleaded  and  allowed.  In  the  pledgee's  action  the  re- 
coupment is  a  substitute  for  the  pledgor's  action  of  trover,  and 
in  the  pledgor's  action  it  is  a  substitute  for  the  pledgee's  ac- 
tion of  debt.  The  result  therefore  obviously  is  that  which- 
ever action  is  brought,  the  rights  of  both  parties  may  be  finally 
settled  and  adjudicated.  Moreover,  if  the  pledgee's  disposition 
of  the  property  has  been  a  transfer  of  the  same  to  another,  title 
in  such  transferee  may  be  confirmed  because  the  pledgor  in  either 
action  is  allowed  the  value  of  the  property.*" 


University  of  Missouri  School  of  Law. 


42.  See  supra  notes  28  and  31. 

43.  See  supra  note  24a. 

44.  See  supra  note  41. 

45.  Of  course,  in  the  normal  action  of  trover  the  title  will  not  be  con- 
firmed in  the  defendant  until  the  judgment  is  satisfied  But  if  the  pledgee 
is  suing  the  pledgor  on  the  debt,  and  the  debt  exceeds  the  value  of  the 
property,  and  recoupment  is  allowed,  title  will  be  immediately  confirm- 
ed because  the  pledgor  is  allowed  by  the  recoupment  the  value  of  the 
property,  it  being  deducted  from  the  pledgee's  claim. 
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"My  keenest  interest  is  excited,  not  by  what  are  called  great  questions 
and  great  cases,  but  by  little  decisions  which  the  common  run  of  selectors 
would  pass  by  because  they  did  not  deal  with  the  Constitution,  or  a 
telephone  company,  yet  which  have  in  them  the  germ  of  some  wider 
theory,  and  therefore  of  some  profound  interstitial  change  in  the  very 
tissue  of  the  law" — Mr.  Justice  Holmes,  Collected  Legal  Essays,  p.  269. 


The  University  of  Missouri  School  of  Law  regrets  to  announce  the 
death  of  Judge  John  D.  Lawson.  Judge  Lawson  died  Friday,  October 
twenty-eighth,  in  Chicago  and  was  buried  in  Columbia,  Mo.  Judge  Law- 
son  came  to  the  University  of  Missouri  in  1891  as  professor  of  Contracts 
and  International  Law.  In  1903  he  was  made  Dean  of  the  School  of 
Law  and  continued  in  this  capacity  until  1912.  At  that  time  he  was 
compelled  to  resign  on  account  of  his  failing  health.  He  was  greatly 
beloved  by  all  the  students  who  came  to  this  school  while  he  was  con- 
nected with  it  He  had  great  capacity  for  inspiring  the  students  and  has 
made  marked  contributions  to  legal  literature.  It  is  not  too  much  to 
say  that  his  name  is  familiar  to  every  lawyer  in  the  United  States. 


NOTES  ON  RECENT 
MISSOURI  CASES 

MORTGAGES— VALIDITY  OF  DEED  OF  TRUST  GIVEN  TO 
SECURE  THE  DEBT  OF  A  THIRD  PARTY.  Finnerty  v.  Blake 
Realty  Co.^  Plaintiff  brought  an  action  to  restrain  foreclosure,  under  a 
power  of  sale, 'of  a  deed  of  trust,  which  was  given  by  plaintiff  and  her 
husband,  Thomas  Finnerty,  to  secure  payment  of  their  recited  joint  note 

1.    (1918)  276  Mo.  332,  207  S.  W.  772. 

(31) 
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for  $6,000  dated  April  1st,  1906,  and  payable  to  one  Willemsen  three 
years  from  date.  As  a  matter  of  fact  no  such  note  was  ever  executed 
by  plamtiff.  She  never  intended  to  execute  such  a  note,  or  that  the  deed 
of  trust  should  secure  any  obligation  whatever  to  Willemsen,  or  to  any- 
*one  else.  So  far  as  plainti£E  was  concerned,  apparently  she  only  gave 
the  deed  of  trust  to  help  her  husband  in  his  business  if  such  aid  could 
be  given  without  the  deed's  serving  as  security  for  any  real  debt  Thom- 
as Finnerty,  however,  at  the  time  that  the  deed  was  executed,  did,  with- 
out plaintiffs  knowledge  or  consent,  give  his  own  individual  promissory 
note  to  Willemsen  for  $6,000  together  with  the  deed  of  trust,  intending 
that  it  should  secure  any  obligation  that  might  arise  from  the  note,, 
and  Willemsen,  without  giving  value  to  Thomas  Finnerty,  endorsed  the 
note  in  blank,  without  recourse,  and  delivered  it  with  the  deed  of  trust 
back  again  to  Thomas  Finnerty. 

Thomas  Finnerty  then  recorded  the  deed  of  trust  and  kept  it  and  the 
note,  which  it  was  intended  to  secure,  in  his  possession  until  its  maturity 
at  which  time  the  note  was  extended  by  Willemsen  for  a  period  of  five 
years  and  left  with  the  deed  of  trust  in  Finnert/s  keeping.  Thereafter, 
Thomas  Finnerty  purchased  some  property  from  one  Crebs,  giving  Crebs 
purchase  money  notes  in  payment  of  the  same,  and  depositing  with  Crebs 
as  collateral  security  for  the  payment  of  these  notes,  the  Willemsen  note 
and  deed  of  trust  Still  later  Crebs  sold  the  purchase  money  notes,  and 
assigned  along  with  them  the  Willemson  note  and  deed  of  trust  to  Blake 
Realty  Co.  After  the  Blake  Co.  had  purchased  these  notes,  Thomas 
Finnerty  defaulted  in  the  payment  of  the  same,  and  the  Blake  Co.  duly 
foreclosed  the  pledge,  purchasing  itself  the  Willemsen  note  and  deed  of 
trust  The  Blake  Co.,  having  thus  become  the  owner  of  the  deed  of 
trust  and  the  note  secured  thereby,  caused  a  foreclosure  sale  to  be  com- 
menced at  the  proper  time,  and  at  this  point  plainti£E  brought  this  action,, 
claiming  that  the  deed  was  not  valid  as  to  her  interest  in  the  property 
because  she  had  not  made  the  conveyance  to  secure  any  debt  whatso^ 
ever.  The  Circuit  Court  issued  an  injunction  restraining  foreclosure  of 
the  deed  as  to  plaintiffs  interest  and  upon  appeal  the  Supreme  Court 
affirmed  the  decree. 

The  Supreme  Court  held  that  the  deed  of  trust  so  far  as  plaintiff 
was  affected  thereby  was  a  nullity.  In  this  connection  the  court  said: 
"A  conve3rance  of  real  property  by  a  mortgage  or  deed  of  trust  in  the 
nature  of  a  mortgage  can  only  be  effective  as  such  when  given  to  secure 
a  pre-existing,  then  created  or  after-arising  obligation,  or  the  perform- 
ance of  some  duty  entailing  a  pecuniary  liability.  Absent  therefore,, 
the  existence  of  a  debt,  and  the  necessary  consequent  relation  of  debtor 
and  creditor  between  the  grantor  and  the  grantee  there  can  be  no  mort- 
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gage  or  deed  of  trust  (Sheppard  v.  Wagner  240  Mo.  L  c  433.)"*  The 
court  then  found  that  plaintiff  had  incurred  no  indebtedness  in  any  of 
the  above  enumerated  transactions,  and  accordingly  held  that  the  deed 
as  to  plaintiff  was  not  a  valid  security.  The  court  also  suggested  that 
even  conceding  that  Thomas  Finnerty  might  be  indebted  under  the  Will- 
emsen  note,  and  the  deed  effective  to  cover  his  interest  in  the  land  con- 
veyed, still  this  fact  would  not  affect  plaintiff's  rights  because  the 
deed,  to  pass  her  interest  as  security  would  have  to  secure  her  debt 
Said  the  court:  "Therefore  whatever  binding  force  the  conveyance  had 
in  securing  the  payment  of  the  debt  evidenced  by  the  note,  was  limited 
to  his  (i.  e.  Thomas  Finnerty's)  interest  in  the  real  estate  described  and 
not  to  that  of  the  resp<Mident  (i.  e.  plaintiff's).  This  because  it  was  not 
her  debt  *  *  » 

Whenever  a  mortgage  is  given  and  it  secures  no  obligation  whatever, 
it  cannot  be  foreclosed  and  the  plea  that  there  was  no  debt  secured  will 
defeat  an  action  of  foreclosure.  Indeed  the  mortgagor  can  show  under 
such  a  plea  by  parol  evidence  that  the  debt  recited  as  secured  never  did 
exist,  and  that  no  debt  at  all  was  intended  to  be  secured  or  was  secured. 
Equity  has  always  regarded  a  mortgage  as  being  merely  incidental  to  the 
debt,  and  it  is  always  provable  that  no  debt  existed.*  Now  in  the  in- 
stant case  apparently  there  never  was  any  debt  which  was  to  be  secured  by 
plaintiff's  deed  and  therefore  the  result  of  the  decision  was  probably 
correct**  It  is  not,  however,  the  purpose  of  this  note  to  discuss 
this  problem,  but  rather  to  inquire  into  the  soundness  of  the  gen- 
eral rule  stated  by  the  court  to  the  effect  that  there  never  can  be 
a  valid  mortgage  or  deed  of  trust  unless  the  same  is  given  to  secure 
the  debt  or  obligation  of  the  the  mortgagor  or  grantor.  Must  there» 
as  the  court  argues  in  the  principal  case,  be  a  debtor-creditor  rela- 
tion between  the  grantor  and  the  grantee?  Suppose  that  A  desires 
to  aid  B  in  borrowing  money  from  C,  and  in  order  to  accomplish 
this  result  he  gives  to  C  a  mortgage  or  deed  of  trust  to  secure  money 
loaned  by  C  to  B  at  his,  A's,  request  Is  it  possible  that  upon  foreclosure, 
in  the  event  of  B's  default,  that  A  can  defeat  the  action  by  showing  that 
he,  A,  is  not  the  principal  debtor  and  that  he  did  not  incur  any  debt 
himself?  If  such  is  the  rule,  it  ^ould  be  distinctly  understood  by  the 
business  community,  as  it  would  seem  to  go  contrary  to  the  normal  con- 


2.  (1918)  276  Mo.  I  c.  338,  207  S. 
W.  772. 

3.  (1918)  276  Mo.  I.  c.  338.  207  S. 
W.  772. 

4.  Harwood  v.  Toms  (1895)  130  Mo. 
225,  32  S.  W.  666;  Uppin  v.  Crawford 


(1909)  221  Mo.  380.  120  S.  W.  605; 
Sckaeppi  v.  Gladg  (1902)  195  111.  62, 
62  N.  E.  874;  Fisher  v.  Meister  (1872> 
24  Mich.  447.  See  alio  Crews  v.  torn- 
bard  (1916)  (Mo.  App.)  182  S.  W.  825. 
4a.    See  infra  note  11. 
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ception  as  to  the  nature  and  functions  of  a  mortgage.  Moreover,  it 
should  be  pointed  out  that  such  a  rule  will  lead  directly  to  the  propo- 
sition that  every  time  a  married  man  procures  his  wife  to  join  in  a 
Mortgage  to  secure  merely  his  debt,  or  obligation,  the  wife's  dower  rights 
will  not  be  affected  by  the  mortgage,  or  pass  as  security,  "this  because  it 
was  not  her  debt"*  that  was  secured. 

"A  mortgage  is  a  security  for  the  performance  of  an  agreement, 
which  is  usually  to  pay  a  sum  of  money.  Leaving  out  of  view  other 
;  agreements  than  those  for  the  payment  of  money,  it  is  essential  that 
there  be  an  agreement,  either  express  or  impHed,  on  the  part  of  the  mort- 
gagor, or  some  one  in  whose  behalf  he  executes  the  mortgage,  to  pay  to 
the  mortgagee  a  sum  of  money.  If  there  is  no  debt  there  is  no  mortgage."* 
The  requirement  of  a  debt  is  fundamental,  because,  if  there  is  nothing 
to  secure,  the  mortgage  can  have  no  purpose  for  existing,  but  it  is  one 
thing  to  say  that  there  must  be  a  debt,  and  another  to  say  that  the  debt 
must  be  that  of  the  mortgagor.  Why  cannot  a  mortgagee  buy  security 
from  the  mortgagor  to  secure  the  debt  of  another,  and  why  cannot  the 
extension  of  credit  to  that  other  be  the  consideration  furnished  for 
the  security  given  by  the  mortgage?^  It  is  believed  that  as  a  matter  of 
principle  and  justice  that  this  ought  to  be  possible  and  there  is  author- 
ity so  holding. 

In  Herron  v.  Stevenson^  a  mortgagor  gave  a  mortgage  to  secure  a 
note  upon  which  her  three  sons  were  liable  as  endorsers,  but  with  which 
note  she  had  no  connection  whatever.  The  court  held  that  the  mort- 
age was  valid  and  this  although  the  mortgagor  secured  no  pecuniary 
advantage  as  a  result  of  the  transaction.  The  case  of  giving  a  mortgage 
to  secure  the  debt  of  another  has  arisen  most  frequently  where  a  wife 
has  conveyed  her  property  to  secure  the  obligation  of  her  husband.  Such 
a  mortgage  is  generally  held  to  be  valid  and  the  cases  in  Missouri  are 
in  accord.  In  Johnson  y.  Franklin  Bank^  it  was  held  that  a  wife  could 
validly  give  a  deed  of  trust  on  her  separate  property  to  secure  the  pay- 


5.  276  Mo.  1.  c.  338.  The  quotation 
is  from  the  opinion  in  the  principal  case. 

6.  HenUy  v.  Hotalmg  (1871)  41  Cal. 
22,  p.  28. 

7.  As  a  matter  of  simple  equity  the 
mortgagee  ought  to  succeed.  A  man 
who  has  advanced  money  on  the  faith 
of  security  may  well  lose  '*his  all"  if 
his  security  is  denied  him.  For  this 
very  reason  equity  has  always  specifically 
enforced  contracts  to  give  a  mortgage 
if  the  plaintiff's  side  of  the  agreement 
has  been  executed.    Hermann  y,  Hodges 


(1873)  L.  R.  16  Eq.  18;  Irvine  v.  Arm- 
strong (1883)  31  Minn.  216;  Dean  y. 
Anderson  (1881)  34  N.  J.  Eq.  496. 
The  mortgagee's  "equity"  is  just  as 
great  in  a  case  where  the  credit  to  be 
secured  is  extended  to  a  third  party  as 
where  it  is  extended  to  the  mortgagor 
and  the  same  principles  should  govern. 

8.  (1918)  259  Pa.  St  354,  102  Atl. 
1049. 

9.  (1903)  173  Mo.  171;  73  S.  W. 
191. 
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ment  of  her  husband's  note,  although  she  received  no  benefit  from  the 
transaction.^^  It  is  urged  that  the  rule  embodied  in  the  decisions,  last 
cited,  are  in  direct  conflict  with  that  stated  in  the  case  under  review,  but 
because  there  were  other  grounds  on  which  the  decision  in  the  prin- 
cipal case  might  have  been  rested,  it  is  not  believed  that  the  former  cases 
are  necessarily  overruled.  The  matter,  however,  at  this  time  is  in  doubt, 
and  it  is  to  be  hoped  that  the  Supreme  Court  may  have  an  early  oppor- 
ttmity  to  explain  the  exact  holding  in  the  Finnerty  case,  and  settle  the 
question  as  to  the  functions  of  a  mortgage. 

It  is  to  be  noted  that  the  court  in  the  instant  case  cited  Sheppard 
V.  Wagner^^  to  support  the  proposition,  that  the  validity  of  a  nrartgage 
or  deed  of  trust  depends  on  the  relation  of  debtor  and  creditor  be- 
tween the  parties  to  the  instrument.  In  that  case  the  question  for  deter- 
mination was  whether  or  not  the  transaction  between  the  parties  was 
a  mortgage  or  a  conditional  sale.  The  court,  quoting  from  Bohh  v.  Wolffs* 
said:  "While  the  courts  have  applied  many  tests  to  disclose  the  true 
nature  of  the  transaction,  whether  an  absolute  deed  or  a  mortgage,  the 
one  sure  test,  and  essential  requisite  has  ever  been  'the  continued  exist- 
ence of  a  debt'  from  the  grantor  to  the  grantee  in  the  deed.  If  there 
is  no  debt,  the  instrument  cannot  be  a  mortgage  whatever  else  it  may  be, 
but  if  the  investigation  develops  an  existing  indebtedness  by  the  grantor 
to  the  grantee  *  *  *  the  courts  have  with  great  unanimity  construed 
the  deed  to  be  only  a  mortgage." 

In  the  connection  in  which  the  quoted  statement  was  made  it  was 
sound  and  proper.   If  a  real  mortgage  is  disguised  as  a  conditional  sale. 


10.  See  accord  Jones  v.  B demon 
(1909)  223  Mo.  312,  122  S.  W.  1047. 
In  Schneider  v.  Staihr  (1855)  20  Mo. 
269,  a  wife  mortgaged  her  separate  prop- 
erty to  secure  her  husband's  obligation. 
It  was  held  that  but  for  the  wife's  min- 
ority, she  electing  to  avoid  the  mortgage, 
that  it  would  have  been  valid  and  en- 
forceable. See  accord  Hagerman  v. 
Sutton  (1887)  91  Mo.  519.  4  S.  W.  73; 
Rines  v.  Mansfield  (1888)  96  Mo.  394, 
9  S.  W.  798;  Btfrr#«  v.  Davu  (1891) 
104  Mo.  549,  16  S.  W.  377;  Ferguson  v. 
Soden  (1892)  111  Mo.  208,  19  S.  W. 
727;  Hack  v.  HUl  (1891)  106  Mo.  18. 
16  S.  W.  948;  McCollum  v.  Boughton 
(1895)  132  Mo.  601.  30  S.  W.  1028. 
See  also  WUcox  v.  Todd  (1877)  64  Mo. 
388;  Thornton  v.  Bank  (1879)  71  Mo. 
221;  M etcher  v.  Derkum  (1891)  44  Mo. 
App.  650;  Bell  v.  Bell  (1908)  133  Mo. 


App.  570,  113  S.  W.  667. 

11.  In  Graham  v.  Pinnerty  (1921)  232 
S.  W.  129,  the  same  transaction  as  in 
the  principal  case  was  again  before  the 
Supreme  Court.  The  court  stated  (232 
S.  W.  1.  c.  130)  that  its  former  decision, 
L  e.,  the  one  under  review,  held  the 
deed  of  trust  void  as  to  plaintiff  because 
It  was  given  as  security  without  her 
authority.  The  court  did  not  refer  at 
all  to  the  proposition  here  under  dis* 
cussicn  to  the  effect  that  a  deed  of 
trust  must  secure  the  grantor's  debt.  A 
discussion  of  this  point  was  unnecessary 
to  its  decision.  There  has  therefore 
been  no  direct  repudiation  of  this  prop- 
osition. 

12.  (1911)  240  Mo.  409,  144  S.  W. 
394. 

13.  (1898)  148  Mo.  335,  49  S.  W.  996. 

14.  240  Mo.  1.  c.  433. 
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the  apparent  seller  or  grantor  has  a  right  to  prove  this  fact,  have  the 
instrument  reformed  and  to  redeem.^^  Naturally,  the  way  to  prove  that 
the  transaction  was  in  reality  a  mortgage  was  to  show  that  there  was  a 
debt  between  the  parties  and  that  the  conveyance  was  given  to  secure 
that  debt,  and  if  there  was  no  debt  proven  to  exist  the  grant  could  not 
have  been  considered  a  mortgage.  Moreover,  as  the  only  debt  which  the 
plaintiff  claimed  to  exist  was  one  alleged  to  be  due  from  the  grantor 
to  the  grantee,  it  was  natural  and  proper  for  the  court  to  say  that  in 
that  case  there  would  have  to  be  found  to  be  a  debt  due  from  the  form- 
er to  the  latter.  In  Bobb  v.  Wolff^^  the  question  before  the  court  was 
similar  to  that  in  the  Sheppard  case,  namely,  whether  a  deed  absolute 
on  its  face  was  to  be  construed  as  a  mortgage,  and  the  court  again  held 
that  it  could  not  be  so  construed  unless  it  was  shown  that  there  was  a 
debt  intended  to  be  secured  from  the  grantor  to  the  grantee.  This  also 
was  a  correct  decision,  and  as  again  the  only  debt,  which  it  was  assert- 
ed existed  was  one  stated  to  be  due  from  the  grantor  to  the  grantee  the 
court  said  that  the  obligation  had  to  run  from  that  person.  But  suppose 
that  in  either  of  these  cases  the  absolute  grant  had  been  made  by  the 
grantor,  not  to  secure  his  own  debt,  but  that  of  another  person.  It  is 
believed  that  the  decision  under  these  conditions  could  and  should  have 
been  the  same,  because  there  was  a  debt,  and  an  intention  to  give  the  land 
as  security.!^ 

In  other  words,  the  emphasis  in  the  above  discussed  cases  is  not  to 
be  laid  especially  on  the  fact  that  the  grantor  owed  money  and  secured 
the  same,  but  on  the  fact  that  there  was  some  debt  (which  happened  in 
both  of  the  cases  mentioned  to  be  that  of  the  grantor)  to  secure  which  the 
conveyance  was  made  by  the  grantor.  It  is  believed  that  the  Sheppard 
and  Bobb  cases  do  not  stand  for  the  proposition  that  in  all  cases  a  mort- 
gage or  deed  of  trust  to  be  valid  must  secure  the  debt  of  the  mortgagor, 
or  grantor,  but  merely  hold  that  without  a  debt  there  cannot  be  a  mort- 
gage. Accordingly,  it  would  seem  that  neither  case  sustains  the  rule  for 
which  it  was  cited  in  the  Finnerty  case. 


PRACTICE— DIRECTION  OF  VERDICT  FOR  THE  PARTY 
HAVING  (a)  THE  BURDEN  OF  PROOF  AND  (b)  THE  DUTY  OF 
GOING  FORWARD  WITH  THE  EVIDENCE.  Downs  v.  Norton,^ 
Attention  should  be  called  to  an  error  in  a  note  on  this  subject  in  the 

15.  Sheppard  v.  Wagner,  supra,  note  17.  See  ViUm  Rodrigueg  (1870) 
12.  Bobb  V.  Wolff,  infra,  note  16.  See  12  Wall.  (U.  S.)  323,  accord  with  sug> 
generally  L.  R.  A.  1916  B.  18,  note.  gestion. 

16.  148  Mo.  335,  49  S.  W.  996.  1.    (1921)  230  S.  W.  103. 
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last  issue  of  the  Law  Series.  It  was  there  incorrectly  stated  that  Quis- 
enberry  y.  Stewart*  is  the  last  case  in  Missouri  holding  that  the  court 
will  not  direct  a  verdict  for  the  party  having  the  burden  of  proof  where 
there  is  no  contradictory  evidence. 

Just  before  the  note  was  written,  the  decision  in  St,  Louis  Trust 
Company  v.  Hill*  was  handed  down  in  accord  with  the  Quisenberry  case. 
Since  that  time  two  decisions,  Lafferty  v.  Kansas  City  Casualty  Com-' 
pany^  and  Foster  v.  Metropolitan  Life  Insurance  Company,*  have  been 
given  which  are  in  full  accord  with  the  rule  announced  in  the  Quisenberry 
case. 

There  have  been  other  recent  decisions,  said  to  be  in  accord  with  the 
above  general  rule,  which  should  be  considered.  They  are  especially  in- 
teresting in  the  study  of  the  question  of  directing  the  verdict  for  the 
proponent  of  an  issue.  These  are  bills  and  notes  cases  where  plaintiff 
claims  to  be  a  bona  fide  purchaser  for  value  before  maturity  and  de- 
fendant pleads  fraud  in  the  inception  and  knowledge  by  plaintiff  as  the 
defense.  It  has  recently  been  held  by  the  Supreme  Court  that  where 
the  holder  of  the  instrument  shows  by  uncontradicted  testimony  that  he 
is  the  holder  in  good  faith  for  value  before  maturity,  and  the  maker 
offers  no  evidence  of  knowledge  upon  the  part  of  plaintiff,  the  alleged 
bona  fide  purchaser  for  value  before  maturity,  of  the  fraud  the  plaintiff 
— ^the  holder— is  entitled  to  a  directed  verdict.* 

The  decision  in  these  cases  turned  upon  the  meaning  of  Section  854 
R.  S.  Mo.  1919,  which  states,  -  -  but  where  it  is  shown  that  the 
title  of  any  person  who  has  negotiated  the  instrument  was  defective,  the 
burden  is  on  the  holder  to  prove  that  he  or  some  person  under  whom 
he  claims  acquired  the  title  in  due  course,  -  -  It  might  seem  from 
that  statute  that  the  burden  of  proving  no  knowledge  of  the  fraud  is 
upon  the  plaintiff.  It  was  so  held  in  the  early  decisions^  under  the 
statute  and  the  courts  refused  to  direct  a  verdict  for  the  holder.  Hill 
v.  DUlion*  decided  by  the  Springfield  Court  of  Appeals,  in  1913,  was 
authority  for  holding  that  the  burden  was  on  the  holder,  and  that  the 
court  could  not  direct  a  verdict  for  him.  The  court  there  stated  that 
though  it  would  have  been  proper  to  direct  the  verdict  in  such  a  case 
prior  to  the  passing  of  this  section  in  1905,  it  would  not  now  be  proper 


2.  (1920)  219  S.  W.  625,  22  Law 
Series  p.  46. 

3.  (1920)  223  S.  W.  434. 

4.  (1921)  229  S.  W.  750. 

5.  (1921)  233  S.  W.  499. 

6.  Dmu  V.  Horton  (1919)  209  S.  W. 
595. 


7.  Link  V.  Jackson  (1911)  158  Mo. 
A.  63,  139  S.  W.  588;  Johnson  Connty 
Swings  Bank  y.  Mills  (1910)  143  Mo. 
A.  265,  127  S.  W.  425. 

8.  (1913)  176  Mo.  App.  192,  161  S. 
W.  881. 
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to  direct  for  the  holder,  he  being  made  the  proponent  by  the  statute. 
But  other  decisions^  were  made  which  held  that  the  term  burden 
in  the  statute  did  not  mean  burden  of  proof,  but  burden  of  evidence,  or 
as  it  is  more  commonly  called,  the  burden  of  going  forward,  and  that 
under  the  statute  the  defendant,  the  maker  of  the  instrument,  held  the 
burden  of  proving  that  plaintiff  knew  of  the  fraud.  Under  this  reason- 
ing, it  was  held,  the  verdict  could  be  directed  for  the  holder  of  the  note 
without  violating  the  general  rule,  that  a  verdict  cannot  be  directed  in 
favor  of  the  party  having  the  burden  of  proof. 

In  the  recent  case  of  Downs  v.  Hortonf  the  Springfield  Court  re- 
versed its  ruling  in  the  Hill  v.  DUlion,  supra,  and  held  that  the  statute  in 
question  only  placed  the  burden  of  going  forward  on  the  holder  after 
proof  of  fraud  in  the  inception  and  it  was  not  only  proper,  but  that;  it 
was  the  duty  of  the  trial  court  to  direct  a  verdict  for  the  holder,  if  the 
plaintiff-holder  showed  by  uncontradicted  testimony  that  he  was  a  holder 
in  due  course  for  value  before  maturity  and  the  maker  offered  no  evi- 
dence of  knowledge  of  the  fraud.  This  decision  was  affirmed  by  the 
Supreme  Court  in  a  very  able  and  lucid  opinion  written  by  Ragland,  C. 
The  learned  writer  of  the  opinion  called) attention  to  other  Missouri  de- 
cisions, not  bills  and  notes  cases,  which  had  held  that  a  verdict  should 
be  directed  by  a  trial  court  against  the  party  having  the  duty  of  going 
forward  with  the  evidence,  who  fails  to  go  forward.^®  The  decision  was 
later  followed  by  the  St  Louis  Court  of  Appeals  in  Ensign  v.  Crandall,^^ 
and  is  now  without  doubt,  the  law  in  the  state  on  this  point. 

It  is  submitted  that  this  is  a  sound  decision  as  a  matter  of  principle 
and  highly  desirable.  The  refusal  to  direct  in  such  cases  frequently  re- 
sulted in  destro3dng  the  rule  as  to  bona  fide  purchasers  of  commercial 
paper.  In  cases  where  the  maker  has  been  defrauded,  and  failed  to  re- 
ceive value  for  his  note,  juries  were  strongly  inclined  against  returning 
verdicts  in  favor  of  holders  in  due  course.  Verdicts  for  defendants  fre- 
quently rendered  by  juries,  in  cases  of  this  type,  would  without  doubt  in 
time  seriously  affect  the  prime  object  of  the  law  of  negotiable  paper,  viz, 
that  negotiable  paper  shall  have  as  nearly  as  possible  the  attributes  of 
currency. 

A  review  of  the  cases  will  demonstrate  that  whether  a  verdict  could 
be  directed  for  the  holder  in  a  bills  and  notes  case  before  and  after  the 
section  in  question  (which  is  a  part  of  the  N.  I.  L.)  was  passed  in  1905 


8a.  Reevgs  v.  Letts  (1910)  143  Mo. 
App.  196,  128  S.  W.  246:  Bank  v.  Rail- 
road (1913)  172  Mo.  App.  662,  155  S.  W. 

nil. 

9.    (1919)  209  S.  W.  595. 


10.  Morgan  v.  Durfee  (1879)  69  Mo. 
469,  33  Am.  Rep.  508;  Rubeottom  v. 
Telegraph  Co.  (1916)  194  Mo.  App.  234, 
186  S.  W.  749. 

11.  (1921)  231  S.  W.  675. 
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was  in  a  state  of  confusion  and  uncertainty.^^^  i  Why  then,  we  are  in- 
clined to  ask,  ^ould  the  courts  be  bound,  hard  and  fast,  by  a  rule  for- 
bidding the  direction  in  favor^of  the  proponent?  It  is  submitted  that 
these  cases  involve  the  same  principles  as  the  cases  where  a  party  has  the 
burden  of  proof  and  there  is  no  contrary  evidence.  The  court  is  decid- 
ing that  certain  evidence  is  true,  and  is  not  permitting  a  jury  to  pass 
upon  the  credibility  of  witnesses  who  are  not  impeached  and  whose  testi- 
mony is  not  improbable,  when  it  decides  that  the  burden  of  going  for- 
ward has  not  been  met  and  directs  a  verdict  The'  sole  reason  assign- 
ed why  it  has  not  the  power  to  direct  a  verdict  for  the  party  with  the 
burden  of  proof  is  that  to  do  so  is  to  deprive  the  jury  of  its  power  to 
decide  whether  the  oral  evidence  of  the  witnesses  is  worthy  of  belief. 
In  neither  case,  it  is  thought,  is  there  an  invasion  of  the  province  of 'the 
jury  because  in  each  instance  there  is  no  issue  of  fact  for  the  jury  to 
decide.  The  reasons  for  this  position,  viz,  that  there  is  no  issue  of  fact 
to  be  decided  and  therefore  nothing  to  go  to  the  jury,  will  not  again  be 
set  forth  here  as  they  have  been  fully  set  forth  in  the  previous  note  men- 
tioned at  the  outset  of  this  note.^^ 

P.  M.  P. 

EVIDENCE— PRESUMPTIONS  NOT  EVIDENCE.  Stack  v. 
General  Baking  Co,^  In  the  above  case  James  Carroll  testified  that  he 
had  never  been  convicted  of  petit  larceny.  He  was  shown  a  record  of 
conviction  of  James  Carroll  for  petit  larceny.  The  witness  explained 
that  the  James  Carroll  mentioned  in  the  record  was  his  uncle.  The 
court  excluded  the  record.  The  appellant  argued  that  there  was  a  pre- 
sumption of  identity  of  persons  from  identity  of  names.  The  Supreme 
Court  of  Missouri  did  not  question  the  presumption  but  held  that  it  dis- 
appeared as  soon  as  the  witness  testified  as  above  set  forth,  and  af- 
firmed the  judgment  of  the  trial  court 

The  soundness  of  this  decision,  it  is  believed,  cannot  be  questioned 
successfully.  However,  there  appears  to  have  been  considerable  confus- 
ion in  other  opinions  of  the  Missouri  courts  in  dealing  with  presump- 
tions. In  Gift  v.  IVatson,^  a  contest  over  the  legal  title  to  certain  land, 
the  rule  was  thus  stated:  "Both  plainti£F  and  defendant  claimed  under 
Shaver.   If  there  was  a  want  of  identity  between  the  Shaver  named  by 


lla.  Johnson  v.  Grayson  (1910)  230 
Mo.  380,  1.^0  S.  W.  673;  HamUton  v. 
Marks  (1876)  63  Mo.  167;  Johnson  v. 
MeMurry  (1880)  72  Mo.  278;  WHgla 
Inv.  Co.  V.  Priseoe  Realty  Co.  (1903) 
173  Mo.  72,  77  S.  W.  296;  Bank  v.  Ham- 


mond (1907)  124  Mo.  A.  177,  101  S.  W. 
677. 

12.    22  Law  Series,  p.  46. 

1.  (1920^  223  S.  W.  89. 

2.  (1853)  18  Mo.  274. 
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the  defendant  in  deducing  his  title,  with  the  Shaver  who  owned  the  cer- 
tificate of  location,  the  burden  of  proof  was  on  the  plaintiff.  The  names 
being  identical,  prima  facie  they  are  the  same  person,  and  it  rests  with 
the  plaintiff  to  show  that  they  are  niot  the  same." 

The  opinion  in  Floumoy  v.  Warden*  except  for  one  statement  that 
may  be  construed  as  stating  that  a  presumption  is  a  rule  of  evidence 
seems  sound  in  maintaining  that  a  presumption  results  from  identity  of 
names. 

In  State  v.  Moore*  it  was  stated  that  "identity  of  name  is  prima  facie 
evidence  of  identity  of  person"  and  in  reality  it  could  have  been  de- 
cided that  there  was  a  presumption  which  prevailed  since  there  was  no 
evidence  to  the  contrary.  In  State  v.  McGuire^  the  presumption  was 
properly  handled.  In  Geer  v.  Lumber  and  Mining  Company^  it  was 
stated:  ''We  think,  therefore,  the  practicable  rule  should  be  that  when 
the  names  of  the  grantor  and  grantee  are  the  same  and  the  land  con- 
veyed is  identical,  the  proof  of  identity  is  prima  facie  suffident"  There 
seems  to  be  no  objection  to  such  a  statement 

Bland,  J.,  in  Produce  Exchange  Bank  v.  North  Kansas  City  Develop- 
ment Company,  by  way  of  dictum,  suggests  that  there  is  a  "presumpticm 
of  law  that  identity  of  name  is  evidence  of  identity  of  person."^  This 
declaration  may  be  questioned.  The  matter  may  be  stated  in  this  fashion. 
John  Jones  may  be  shown  to  be  grantee  in  deed  "A"  and  grantor  in 
deed  "B".  Such  a  showing  may  be  said  to  constitute  evidence  of  identity 
of  person.^*  Whether  any  presumption  will  arise  upon  such  a  showing 
is  an  entirely  different  matter.^  If  it  does  arise,  the  presumption  is  not 
itself  evidence.* 

How  is  a  jury  to  weigh  a  rule  of  law,  a  presumption,  with  items 
of  evidence?  The  significant  effect  of  a  presumption  is  to  throw  on  the 
party  against  whom  it  operates  the  burden  of  going  forward  with  the 
evidence.i<>   In  fact,  presumptions  are  a  part  of  the  substantive  law  and 


3.  (1853)  17  Mo.  435. 

4.  (1875)  61  Mo.  1.  c.  279. 

5.  (1885)  87  Mo.  642.  In  Long  v. 
McDow  (1885)  87  Mo.  197  there  it  dic- 
tum that  identity  of  name  is  primA 
facie  evidence  of  identity  of  person.  See 
Tones  v.  Lumber  Co.  (1920)  223  S.  W. 
63,  L  c.  69. 

6.  (1895)  134  Mo.  85,  34  S.  W.  1099. 
Keyes  v.  Munroe  (1915)  266  Mo.  114, 
180  S.  W.  863  affords  no  basis  for  the 
position  that  the  presumption  of  identity 
of  person  from  identity  of  names  is  an 
item  of  evidence.    See  Hunt  v.  Searcy 


(1901)  167  Mo.  158,  67  S.  W.  206. 

7.  (1919)  212  S.  W.  (Mo.  App.)  899. 
7a.    See  instruction  three  for  plaintiff 

in  LaRiviere  v.  LaRwiere  (1883)  77 
Mo.  512,  514.  Compare  Stack  v.  General 
Baking  Co.,  note  1,  supra. 

8.  4  Wigmore  on  Evidence,  sec.  2529. 
Huston  et  al  v.  Graves  (1919)  213  S.  W. 
77. 

'  9.  Hinton*s  Ceases  on  Evidence,  pp. 
79-80. 

10.  Thayer's  Preliminary  Treatise  on 
Evidence,  pp.  563,  575;  4  Wigmore  oa 
Evidence,  sec.  2491. 
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<lo  not  properly  belong  to  the  law  of  evidence.^^  In  considering  the 
particular  presumption  in  the  above  cases,  it  is  a  matter  of  common 
reasoning  among  men  that  if  one  meets  one  James  Carroll  he  is  prob- 
ably the  same  James  Carroll  of  whom  he  has  heard.  Such  facts  so 
often  repeat  themselves  that  the  process  of  reasoning  is  cut  short  and 
a  rule  of  substantive  law  is  laid  down,  to  the  effect  that  where  there  is 
an  identity  of  name  it  will  be  presumed  there  is  an  identity  of  person. 
Any  evidence  to  the  contrary,  however,  will  render  the  presumption  un- 
safe to  rely  upon.  The  result  is  that  it  vanishes  immediately  upon  the 
introduction  of  contrary  evidence.  The  presumption  itself  is  not  and 
cannot  be  evidence  and  it  has  no  probative  force.  If  the  party  against 
whom  the  presumption  operates  fails  to  bring  forward  evidence  the 
case  will  be  settled  by  virtue  of  the  presumption.  It  is  not  settled  that 
way  because  the  presumption  is  evidence,  but  since  there  is  no  evidence 
at  all,  the  case  is  to  be  so  decided  according  to  a  rule  of  substantive  law 
resulting  from  the  identity  of  names.  Nevertheless,  there  are  too  many 
courts  which  assert  that  a  presumption  is  evidence  or  has  probative  value.^' 
It  is  not  believed  that  this  point  of  view  is  either  theoretically  sound  or 
a  satisfactory  rule  from  practical  considerations. 

The  opinions  in  Missouri  with  reference  to  the  presumption  arising 
from  identity  of  names  have  been  fairly  uniform.  There  is  no  attempt 
here  to  consider  many  other  presumptions.  A  few  decisions,  however, 
which  throw  light  on  the  major  subject  are  worthy  of  attention. 

In  State  v.  Shelley^*  Sherwood,  P.  J.,  uttered  a  dictum  that  the  pre- 
sumption of  innocence  "in  every  case  is  to  be  regarded  by  the  jury  as 
matter  of  evidence  to  the  benefit  of  which  the  party  is  entitled."  This  is 
stated  to  be  erroneous  in  State  ex  rel  v.  BUison^*  where  Blair,  J.,  wrote 
a  commendable  opinion.^*  It  is  not  only  stated  that :  "The  presumption 
itself  is  not  evidence,"  but  it  is  held  that  it  is  erroneous  in  a  civil  case 
upon  an  insurance  policy,  the  defense  being  arson,  to  give  an  instruc- 
tion that  there  is  a  presumption  of  innocence  of  a  person  alleged  to  be 
guilty  of  a  crime  "just  as  in  the  trial  of  a  person  charged  with  crime." 


11.  Thayer's  Preliminarj  Treatise  on 
Evidence,  p.  326-327. 

12.  See  for  example  Gravgs  v.  Col- 
well  (1878)  90  lU.  612;  Clifford  y.  Tay- 
lor (1910)  204  Mass.  358,  90  N.  E.  862; 
Barber* i  Appeal  (1893)  63  Conn.  393,  27 
Aa  973,  22  L.  R.  A.  90  (the  reasoning 
as  to  the  nature  of  a  presumption 
seems  donded.  Compare  Wheeler  et  al 
V.  Roekett  et  al  (1917)  91  Conn.  388,  100 
Atl  13,  a  well  reasoned  opinion  stating 


that  the  presumption  of  sanity  would 
have  no  probative  force.  See  Thayer, 
Preliminary  Treatise,  p.  564,  n.  1.) ;  H«v> 
kme  V.  Grimee  (1852)  52  Ky.  2S7;  8  Col. 
L.  R.  127  (Confused  discussion.  Com- 
pare 9  Col  L.  R.  435;  15  Col,  h.  R. 
457.) 

13.  (1901)  166  Mo.  616,  66  S.  W. 
430. 

14.  (1916)  268  Mo.  239,  187  S.  W. 
23. 
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This  is  the  correct  position  though  it  is  admitted  by  Blair,  J.,  that  the 
contrary  practice  has  been  followed  very  often  in  Missouri  without  dis- 
approval 

In  State  v.  Kennedy^*  it  was  held  not  to  be  error  to  refuse  an  in- 
struction upon  the  presumption  of  innocence.  The  court,  however,  did 
not  base  its  holding  upon  the  proposition  that  a  jury  has  nothing  to  do 
with  a  presumption.  Rather  the  court  concluded  that  an  instruction  on 
reasonable  doubt  was  the  legal  equivalent  of  an  instruction  on  presump- 
tion of  innocence  and  that  the  evidence  of  guilt  in  the  case  was  too  dear 
to  warrant  a  reversal  of  the  judgment  even  if  the  instruction  should 
have  been  given.  It  was  also  suggested  that  it  is  better  practice  to  give 
such  an  instruction.  Sherwood,  J.,  concurred  in  the  opinion  reluctantly 
and  because  the  evidence  satisfactorily  demonstrated  the  defendant's 
guilt.^^   This  probably  explains  his  remark  in  State  y.  Shelley,  supra. 

The  contrary  point  of  view  was  ruled  by  Lamm,  J.,  in  Cornelius  v. 
Comelius.^^  It  was  there  held  that  it  was  error  to  refuse  to  instruct 
the  jury  that  "the  law  presumes"  that  counsel  given  by  a  father  to  his  son 
is  in  good  faith.  It  was  stated  that  the  argument  upholding  the  trial 
court  "pressed  home  would  overturn  the  necessity  of  giving  the  rule  of  law 
in  criminal  cases  of  a  presumption  of  innocence."  Apparently  the  ruling 
in  State  v.  Kennedy,  supra,  was  not  in  the  mind  of  the  writer.  In  any 
event  it  would  seem  as  if  there  is  very  little  left  of  this  particular  part  of 
Cornelius  v.  Cornelius  after  State  ex  rel  v.  Ellison,  supra. 

In  Reynolds  v.  Casualty  Co.^^  Brown,  C,  for  the  majority,  discussed 
the  existence  of  a  presumption  in  case  of  a  death  either  accidental  or 
suicidal.  It  is  not  clear  that  he  thought  that  a  presumption  should  be  con- 
sidered an  item  of  evidence.  The  gist  of  his  opinion  on  this  point  seems 
to  be  that  in  determining  the  nature  of  the  death  "the  unreasonableness 
of  the  theory  of  suicide  must  receive  due  consideration  in  weighing  it 
against  the  more  reasonable  and  natural  theory  of  accident."  There  seems 
to  be  no  particular  objection  to  that  proposition  which  certainly  is  not 
a  declaration  that  a  rule  of  law  known  as  a  presumption  has  of  itself 
evidentiary  value. 

Paris,  J.,  dissented  in  a  brilliant  opinion,  in  which  Bond  and  Wood- 


is.  It  would  have  been  better,  how- 
ever, if  the  opinion  had  not  attempted  to 
follow  a  lot  of  tweless  terminology  con- 
cerning pretnmptions.  See  4  Wigmore 
on  Bvid.,  sees.  2490-2493  inclusive. 

16.  (1899)  154  Mo.  268,  55  S.  W. 
293. 

17.  The  Supreme  Court  of  Missouri 
refused  to  follow  the  unfortunate  opin- 


ion of  Mr.  Justice  White  in  United 
States  V.  Coffm  (1895)  156  U.  S.  432, 
15  U.  S.  Sup.  Rep.  394.  See  Thayer's 
Preliminary  Treatise  on  Evidence,  p. 
551.    Compare  9  Harv.  L.  R.  144. 

18.  (1910)  233  Mo.  1.  c  36,  135  S 
W.  65. 

19.  (1917)  274  Mo.  83,  201  S.  W. 
1128. 
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son,  JJ.,  concurred.  In  this  opinion  we  believe  that  the  true  nature  of 
a  presumption  is  stated  by  Paris,  J.,  as  follows:  "The  moment  explana- 
tory evidence  comes  uito  the  case  the  presumption  dissolves  into  thin  air 
and  becomes  as  wholly  non-existent  as  though  it  never  had  had  exis- 
tence."«o 

It  seems  to  follow  therefore  that  a  presumption  is  not  itself  evi- 
dence and  it  should  follow  that  a  jury  or  trier  of  fact  should  not  be 
instructed  in  terms  of  presumptions,'^  for  example,  that  certain  pre- 
sumptions exist  which  should  be  considered  and  weighed  with  the 
evidence  in  deciding  questions  of  fact 

P.  M.  M. 

EQUITABLE  RESTRICTIONS  UPON  THE  USE  OF  LAND- 
EMINENT  DOMAIN— RIGHT  OF  COVENANTEE  TO  COMPEN- 
SATION. Peters  v.  Buckner,  et  al.^  Applications  were  made  for  writs 
of  prohibition  and  mandamus.  By  the  first  writ  it  was  sought  to  pre- 
vent the  taking  of  property,  through  condemnation  proceedings,  for  school 
purposes  without  allowing  to  plaintiffs  the  value  of  a  restrictive  coven- 
ant, which  would  be  violated  by  the  use  to  which  the  land  taken  was  to 
be  put  The  object  of  the  second  writ  was  to  compel  the  assessment 
of  these  damages  in  the  condemnation  proceedings.  Meadow  Park  Land 
Company  for  purposes  of  sale  had  laid  out  into  lots  a  new  district  in 
Kansas  City.  A  plat  of  the  addition  had  been  recorded.  On  this  certain 
building  lines  had  been  marked  and  other  restrictions  had  been  noted. 
These  restrictions  forbade  the  erection  of  buildings  for  other  than  resi- 
dential purposes  and  fixed  a  minimum  value  of  the  houses  thus  to  be 
built    Some  of  the  lots  within  the  addition  had  been  conveyed  by  the 


20.  One  may  wholly  agree  with  Par- 
is, J.,  in  his  incisive  analysis  of  pre- 
sumptions and  yet  not  agree  with  his 
conclusion  as  to  the  facts.  It  is  also 
possible  that  one  may  disagree  with  both 
opinions  as  to  the  conclusions  reached  as 
to  the  nature  of  the  death.  The  plain- 
tiff had  the  burden  of  convincing  that 
death  was  accidental;  defendant  had  the 
burden  of  convincing  that  death  was 
suicidal.  One  may  no:  be  convinced  as 
to  either  proposition  but  find  himself  un- 
able to  come  to  any  satisfactory  conclu- 
sion. In  that  event  the  defendant 
should  have  had  judgment  See  for 
a  similar  situation  Winani  et  al.  v.  At- 
torney General,  House  of  Lords  (1904) 


App.  Cas.  287,  opinion  by  Earl  of  Hals- 
bury,  L.  C. 

21.  McKenna  v.  Lynch  (1921)  233  S. 
W.  175  held  the  following  instructions 
erroneous:  "You  are  further  instructed 
that  the  burden  of  proving  contributory 
negligence  on  the  part  of  the  deceased, 
Michael  McKenna,  is  upon  the  defen- 
dant, the  presumption  is  that  the  de- 
ceased was  in  the  exercise  of  ordinary 
care  for  his  own  safety  at  the  time  of 
his  death,  and  this  presumption  con- 
tinues until  overthrown  by  a  prepon- 
derance of  greater  weight  of  the  evi- 
dence." Compare  instruction  ntimber 
four  for  plaintiff  in  La  Riviere  v.  La 
Riviere  (1883)  77  Mo.  512. 

1.    (1921)  232  S.  W.  1024. 
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land  company,  and  each  deed  contained  provisions,  in  the  form  of 
covenants,  restricting  the  use  of  the  land  as  mentioned.  The  deeds 
gave  to  each  owner  a  right  to  enforce  the  restrictions  as  against  all 
owners  in  the  addition  and  stated  that  the  covenants  were  made  for  the 
benefit  of  the  grantor  "and  its  past  or  future  grantees  of  other  lands" 
in  the  addition.  Proceedings  were  instituted  by  the  local  school  district 
to  take  land  in  this  addition  for  the  purpose  of  erecting  thereon  a  school 
house.  It  was  conceded  that  the  construction  of  the  building  would  be 
a  violation  of  the  restriction,  if  done  by  a  grantee  under  the  land  com- 
pany. Plaintiffs  were  owners,  under  the  land  company,  of  a  lot  ad- 
jacent to  the  land  which  the  sdiool  district  was  seeking  to  condemn, 
and  the  land  so  to  be  taken  was  admitted  by  all  concerned  to  be  sub- 
ject to  the  burdens  in  favor  of  plaintiffs. 

The  question  in  the  condemnation  proceedings  was  whether  plaintiffs 
were  entitled  to  compensation  for  the  destruction  of  the  restriction.  The 
circuit  court  held  that  they  were  not  because  the  restriction  was  not 
property  within  the  meaning  of  the  constitution.  The  Supreme  Court 
granted  the  two  writs  and  required  the  circuit  court  to  allow  damages  to 
plaintiffs.  All  of  the  judges  who  concurred  in  the  decision  of  the  court 
considered  plaintiff's  right,  as  a  covenantee,  a  property  right,*  an  ease- 
ment One  judge,  over  the  dissent  of  the  others,  suggested  that  in  any 
event  plaintiffs  should  be  compensated  for  the  collateral  damage  that 
would  result  to  them  from  such  a  use  of  the  land.* 

In  1848  the  decision  of  Lord  Cottenham  in  Tulk  v.  Moxhay^  intro- 
duced a  new  Idnd  of  burden  on  the  land  of  another.  In  diat  case  plaintiff 
sold  certain  lands  to  one  Elms,  requiring  of  him  an  agreement  in  the 
deed  diat  a  certain  part  of  the  parcel  conveyed  should  always  be  kept 
as  a  garden.  The  purpose  of  the  covenant  was  to  benefit  other  lands  of 
plaintiff,  and  to  enable  plaintiff's  tenants  in  the  enjoyment  of  this  other 
land  to  have  the  use  and  the  benefit  of  the  garden  on  this  adjacent  land 
granted  to  Elms.  Elms  conveyed  the  land  to  defendant,  who  had  no- 
tice of  the  agreement  Defendant  threatened  to  violate  the  restrictions 
but  a  court  of  equity  enjoined  the  contemplated  breach.  Had  plaintiff 
brought  his  action  at  law  upon  the  covenant,  judgment  would  have  been 
for  defendant  since  law  courts  deny  that  burdens  of  this  nature  run 
with  the  land.^  English  law,  as  distinguished  from  equity,  has  recogniz- 
ed for  the  most  part  two  types  of  incorporeal  rights  which  attach  to 
ownership  of  land  and  pass  with  it  into  the  hands  of  whomsoever  it  may 


2.  (1921)  232  S.  W.  1.  c  1027. 

3.  (1921)  232  S.  W.  pp.  1028,  1029. 

4.  (1848)  2  PhUipt  774. 

5.  Brewster  v.  KidgiU  (1763)  12  Mod. 
166;  Austtrberry  v.  Oldhtm  (1885)  29 


Ch.  750;  West  VirgkUa  7V«iw.  Co,  v. 
Pipe  Line  Co,  (1883)  22  Wett  Va.  600, 
46  Am-  Rep.  527;  Br^toer  v.  Newbold 
(1868)  19  N.  J.  Bq.  344. 
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come:«  (1)  covenants  running  with  the  land,  which  operate  within  a 
very  narrow  field,^  and  (2)  rights,  which  arc  easements— true  property 
rights  in  the  land  of  another—,  burdens  imposed  on  one  estate  for  the 
benefits  of  another.*  But  again  the  creation  of  easements  are  restricted 
to  a  very  narrow  field  and  only  such  easements  can  be  created  as  have 
been  immemorially  recognized  and  sanctioned  by  law.* 

The  general  rule  in  equity  where  one  agrees  with  another  that  his 
property  shall  be  subject  to  certain  burdens  for  the  benefit  of  property 
belonging  to  his  promisee,  is  that  the  agreement  is  specifically  enforce- 
able.^^ It  should  be  clear  in  such  a  case  that  damages  for  a  breach  of 
the  agreement  will  not  afford  an  adequate  remedy.  This  is  so  because 
the  acts  which  the  covenantor  agreed  to  are  to  be  done  on  the  covenan- 
tor's land  which  is  beyond  the  control  of  the  covenantee.  The  latter 
cannot  take  money  awarded  as  damages  and  purchase  the  burden.  The 
burden  is  unique  because  it  is  associated  with  the  covenantor's  land. 

If  it  is  once  conceded  that  the  covenantee  is  entitled  to  specific  re- 
lief from  his  covenantor,  it  will  follow  that  the  covenantee  will  be  en- 
titled to  the  same  relief  against  anyone  claiming  under  the  covenantor 
with  notice  of  the  agreement.  It  is  accordingly  well  established  that  the 
covenantee  can  enforce  the  burden  as  against  all  claiming  under  the 
covenantor,  who  are  not  bona  fide  purchasers  for  value.^^  But  a  bona 
fide  purchase  will  cut  off  the  right  of  enforcement,  which  would  seem  to 
indicate  quite  clearly  that  the  covenantee's  right  is  merely  an  equity,  and 
not  a  right  legal  in  its  nature.^*  Because  the  subject  matter  of  the  agree- 
ment is  land,  it  might  be  argued  that  these  burdens  should  be  kept  within 
definite  and  defined  limits,  and  some  courts  have  refused  to  enforce  them 
unless  they  "touch  and  concern  the  land,"^»  thereby  affording  an  apt 
illustration  of  the  application  of  the  maxim  that  "equity  follows  the  law." 
But  for  the  most  part  such  has  not  been  the  rule  and  the  covenant  has 


6.  Holmes,  The  Common  Law,  chap. 
XI. 

7.  Tiffany,  Real  Property,  2d  ed.,  sees. 
344-346. 

8.  On  thii  distinction,  see  Holmes, 
The  Common  Law,  chap.  XI. 

9.  Hill  V.  Tupper  (1863)  7  H.  &  C. 
121. 

10.  Tulk  V.  Moxhay,  supra,  note.  4; 
Pranklyn  v.  Tuton  (1821)  S  Madd'ock 
469;  Manners  v.  Johnson  (1875)  1  Ch. 
673;  Hood  v.  Ry.  Co.  i  )  8  Eq.  666; 
Prospect  Park  etc.  R.  R.  v.  Coney  Is- 
land etc.  R.  R.  (1894)  144  N.  Y.  152,  39 
N.  E.  17.   See  also  Stevens  v.  Realty  Co. 


(1902)  173  Mo.  511,  73  S.  W.  505; 
Short  V.  Cheatham  (1885)  88  Mo.  498; 
Keating  v.  Korfhage  (1885)  88  Mo.  524; 
St.   Louis  etc.   Co.  y.  Kennett  Bstate 

(1903)  101  Mo.  App.  370,  74  S.  W.  474. 

11.  Coughlin  v.  Barker  (1891)  46  Mo. 
App.  54  (dictum);  Rodger s  v.  Hosegood 
(1900)  L.  R.,  1900,  2  Ch.  388.  See  also 
Sharp  V.  Cheatham,  supra,  note  10. 

12.  Carter  v.  Williams  (1870)  9  Eq. 
678;  Wilson  v.  Hart  (1866)  1  Ch.  App. 
463;  London  Co.  v.  Gomm  (1881)  20 
Ch.  562,  p.  583. 

13.  Norcross  v.  James  (1885)  140 
Mass.  188,  2  N.  E.  946. 
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been  enforced  against  all  grantees  under  the  covenantor  with  notice,  un- 
less of  course  the  court  in  a  particular  case  has  inclined  to  the  opinion 
that  the  particular  burden  imposed  is  contrary  to  some  policy  of  one 
Idnd  or  another.^^  These  rights  have  usually  been  described  as  restric- 
tions, because  the  covenants  are  usually  of  a  negative  character,  but  this 
is  accidental,  it  would  seem,  and  a  covenant  miposing  affirmative  action 
on  the  covenantor  should  be  and  has  been  recognized  as  enforceable.^^ 

Who  may  enforce  these  rights?  It  is  certain  that  if  the  parties  to 
the  original  agreement  intend  that  the  burden  shall  be  for  the  benefit 
of  the  covenantee  alone,  he  alone  will  have  the  right  to  enforce  it^*  But 
suppose  that  it  is  the  intention  of  the  parties  that  the  benefit  shall  run 
with  the  land  of  the  covenantee.  If  this  really  is  the  purpose  of  the 
parties  the  benefit  ought  to  run  and  the  cases  so  hold.^^  Indeed,  it  has 
been  held  that  a  subsequent  grantee  of  the  favored  land  may  enforce 
the  covenant  even  though  he  did  not  know  of  the  existence  of  the  cov- 
enant at  the  time  he  acquired  title.^^  The  theory,  apparently,  is  that  the 
equitable  right  is  appurtenant  to  and  a  part  of  the  legal  title.  This,  of 
course,  is  not  literally  the  case. 

In  cases  where  there  is  an  express  statement  that  the  benefit  of  the 
covenant  is  to  pass  with  the  land,  there  is  no  difficulty  in  determining  the 
rights  of  subsequent  grantees  of  the  covenantee.  The  only  matter  that 
will  usually  prevent  the  running  of  the  benefit  is  a  bona  fide  purchase  of 
the  servient  estate,  a  release  or  a  waiver  by  the  covenantee  or  one  of  his 


14.  Robinson  v.  Webb  (1880)  68  Ala. 
393;  Pryg  v.  Partridge  (1876)  82  111. 
267;  Stings  v.  Dor  man  (1874)  25  Ohio 
St.  580;  American  Co.  v.  Paper  Co, 
(1897)  83  Fed.  619. 

15.  Merlin  v.  Cock  (1868)  6  Eq.  252; 
Sharp  V.  Cheatham  (1885)  88  Mo.  498; 
Carsen  v.  Percy  (1879)  57  Miss.  97.  If 
performance  of  the  contract  involved 
continttons  activity  by  the  covenantor  or 
his  successors  in  title,  a  court  could  re- 
fuse specific  performance  on  the  ground 
that  equity  will  not  supervise  performance 
of  such  an  agreement  See  Beck  v.  Al- 
lison (1874)  56  N.  Y.  366.  But  appar- 
ently this  difficulty  has  not  as  a  rule  de- 
terred the  courts  from  granting  relief  in 
this  class  of  cases.  See  Jones  v.  Parker 
(1895)  163  Mass.  564,  40  N.  E.  1044; 
Une  v.  Newdigate  (1804)  10  Vescy  192. 
In  the  case  last  cited  the  decree  of  the 
court  was  negative  in  form,  i.  e.  the 


court  forbade  the  defendant  to  break  his 
agreement,  but  this  in  truth,  it  is  sub- 
mitted, is  the  same  as  enforcing  specifi- 
cally the  covenant 

16.  Keats  v.  Lyon  (1869)  2  Ch.  218; 
Clark  V.  McGhee  (1896)  159  111.  518,  42 
N.  B.  965;  Haines  v.  Binwachter  (1903) 
55  Atl.  (N.  J.)  38;  Clapp  v.  Wilder 
(1900>  176  Mass.  332,  57  N.  E.  692. 

17.  Nottingham  Brick  etc.  Co.  v.  Bnt- 
ler  (1901)  16  Q.  B.  261;  Conghlin  v. 
Barker,  supra,  note  11;  Condert  v.  Sayre 
(1890)  46  N.  J.  Eq.  386,  19  Atl.  190; 
Bower  v.  SmUh  (1909)  76  N.  J.  Eq.  456, 

74  Atl.  675;  Lattimore  v.  Livermore 
(1878)  72  N.  Y.  174.  See  also  Baker  v. 
St.  Louis  (1879)  7  Mo.  App.  429,  afrd. 

75  Mo.  671. 

18.  Rodger s  v.  Hosegood,  supra,  note 
11;  but  see  contra  DeGray  v.  Monmouth 
Beach  etc.  Co.  (1892)  50  N.  J.  Eq.  329, 
24  Atl.  388  idictum). 
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^antecs.i»  Often  the  intention  is  not  expressed.  The  rule,  however,  is 
clear.  It  is  a  problem  of  ascertaining  the  intention  and  it  will  have  to 
be  discovered  in  the  circumstances  accompanying  the  covenant. >^  It  seems 
safe  to  say,  however,  that  the  courts  are  prone  to  impute  an  intention  to 
benefit  the  land  of  the  covenantee,  if  only  the  nature  of  the  burden  im- 
posed is  such  as  will  be  calculated  to  enhance  the  value  of  the  land  as 

Sometimes  covenants  are  expressly  or  by  implication  exchanged  be- 
tween the  parties  with  the  end  in  view  of  imposing  burdens  on  the  land 
of  each  of  the  covenantors  in  favor  of  the  land  of  the  other  and  it  may 
be  the  intent  of  the  covenantors  that  the  benefit  of  the  covenant  shall 
run  with  the  land.  In  this  case  there  is  no  objection  to  the  benefit  run- 
ning and,  as  in  the  case  of  a  single  covenant,  if  the  intention  is  present, 
it  will  run.«»  Mutual  covenants  arc  usually  found  in  cases  similar  to  the 
one  under  review,  where  a  large  tract  of  land  is  divided  for  sale  into 
lots,  all  of  which  are  subject  to  the  same  restrictions.  Because  the  own- 
er in  such  a  case  plans  to  sell  the  lots,  it  is  usually  held  that  the  sole 
purpose  of  the  imposition  of  the  burden  is  to  benefit  all  the  lots  in  any 
buyer's  hands.*'  It  would  seem  under  these  facts  that  no  other  intent 
with  respect  to  the  burden  could  be  found.   Therefore,  all  grantees  ought 


19.  Where  the  covenants  are  mutual, 
and  burdens  are  imposed  on  both  parties 
a  substantial  breach  by  one  will  prevent 
his  enforcing  the  restriction  as  against 
the  other.  See  Compton  v.  Sirauch,  m- 
fro,  note  23.  That  a  breach  by  one  may 
amount  to  a  wavier,  see  Sckartr  v.  Pant- 
Ur  (1907)  127  Mo.  App.  433,  105  S.  W. 
■668.  As  a  waiver,  sec  Pete  v.  Poerstel, 
infra,  note  23.  If  the  restriction  has 
lapsed  before  the  trial  of  the  action, 
-obviously  no  specific  relief  will  be  given. 
SandfTs  v.  Dixon  (1905)  114  Mo.  App. 
229,  89  S.  W.  577.  It  has  been  held  that 
if  the  plaintiff's  interest  is  too  remote  as 
to  vesting  in  possession  specific  perform- 
ance will  be  denied.  Johnston  v.  Hall 
(1865)  2  Kay  &  Johnson  414  (plaintiff  a 
reversioner,  following  a  long  term.)  As 
A  general  rule  the  courts  are  not  de- 
terred from  giving  relief  merely  because 
no  great  damage  is  caused  the  plaintiff 
as  a  result  of  the  restriction's  violation. 
See  cases  cited  infra  note  23.  But  see 
Poreee  v.  Jackson  (1915)  192  Mo.  App. 
408,  182  S.  W.  783,  where  the  court 
.denied  relief  because  the  violation  of  the 


restriction  was  trivial  and  the  damage 
resulting  negligible. 

20.  Coughlin  v.  Barker,  supra,  note 
11;  Kenwood  Jjsnd  Co,  v.  Hancock  etc, 
Co.  (1913)  169  Mo.  App.  715.  155  S.  W. 
861;  Clapp  v.  Wilder  (1900)  176  Mass. 
332,  57  N.  E.  692;  HemsUy  v.  Marlbor- 
ough etc,  Co,  (1904)  68  N.  J.  Eq.  596, 
61  AU.  455;  Clark  v.  Martin  (1865)  49 
Pa.  289;  Ball  v.  MUlikin  (1910)  31  R.  I. 
36,  76  Atl.  789. 

21.  Doerr  v.  Cobbs  (1909)  146  Mo. 
App.  342,  123  S.  W.  547;  C/or*  v.  Mar- 
tin, Ball  V.  MUlikin,  supra,  note  20; 
Post  V.  WeU  (1889)  115  N.  Y.  361,  22 
N.  E.  145.  See  also  Coughlin  v.  Barker, 
supra,  note  1 1 ;  Whitaker  v.  Lafayette  etc. 
Co,  (1917)  197  Mo.  App.  377,  196  S.  W. 
109;  Zinn  v.  Sidler  (1916)  268  Mo.  680, 
187  S.  W.  1172. 

22.  See  Collins  v.  Castle  (1886)  36 
Ch.  D.  243;  Hutchinson  v.  Ulrich  (1893) 
145  IlL  336,  34  N.  E.  556;  Peabody  v. 
fViUon  (1895)  82  Md.  186,  32  AtL  386. 
See  Sharp  v.  Ropes  (1872)  110  Mass.  381. 

23.  King  v.  Union  Trust  Co.  (1909) 
226  Mo.  351,  126  S.  W.  415;  Hall  v. 
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to  be  given  a  right  to  enforce  the  covenants,  if  such  rig^t  can  be  given 
consistently  with  principles.  Suppose  that  A  owns  the  original  tract  and 
sells  one  lot  to  B,  and  there  are  mutual  covenants  exchanged  that  the 
lot  granted  and  those  retained  shall  be  subject  to  the  same  burdens.  In 
such  a  case  it  would  be  held,  if  A  sold  other  lots,  that  the  grantees  of  such 
lots  could  hold  B,  and  those  claiming  under  him  with  notice,  to  the 
burden  originally  imposed  on  B.^  But  suppose  that  A  sold  a  lot  to  C, 
after  he  had  sold  B  his  lot,  and  that  C  broke  his  covenant  Could  B- 
hold  C,  or  those  who  claimed  under  C  with  notice  of  the  covenant?  It 
is  clear  that  there  is  no  technical  privity  between  B  and  C,  because  C 
never  made  any  agreement  whatsoever  with  B  nor  could  he  have,  for 
at  the  time  that  B  acquired  his  land,  C  stood  in  no  relation  at  all  to  any 
of  the  lots.  C,  not  being  at  that  time  an  owner,  could  not  have  obligat- 
ed himself  with  respect  to  the  use  that  the  lots  were  to  be  put  to.  But 
it  is  not  to  be  forgotten  that  A  at  the  time  that  he  granted  to  B,  bound 
all  of  the  remaining  lots  for  the  benefit  of  B's  lot,  and  it  is  proper  to  hold 
that  C  took  his  lot  subject  to  the  same  hurden,*^  It  could  also  be  said 
in  B's  behalf  that  the  covenant,  which  A  exacted  from  C,  was  for  the 
benefit  of  all  prior  grantees  of  other  lots  and  that  A  ought  to  have  a 
right  as  a  beneficiary  to  hold  C  to  his  obligation.**  This  theory  of  Cs 
liability  seems  unnecessary  and  strained,  but  it  is  understandable  and 
workable,  if  a  court  were  disposed  to  allow  a  beneficiary  to  sue  under  a 
contract  made  for  his  benefit.  But  some  courts  do  not  favor  this  doc- 
trine. 

Occasionally  there  is  a  subdivision  of  real  estate  into  lots  for  pur- 
poses of  sale  and  it  is  announced  that  the  lots  sold  are  to  be  subject  to 
restrictions.  After  such  an  announcement  lots  may  be  sold  but  the 
convenants  contained  in  the  deeds  are  not  mutual  but  only  binding  upon 


Wesster  (1879)  7  Mo.  App.  56;  Hirsey  v. 
Church  (1908)  130  Mo.  App.  566,  109 
S.  W.  60;  Compton  Hill  etc.  Co.  v. 
Strauch  (1911)  162  Mo.  App.  76,  141  S. 
W.  1159;  See  also  Bub  v.  McParland 
(1917)  196  S.  W.  373;  Bolin  v.  Tyrgl 
etc,  Co.  (1913)  178  Mo.  App.  1,  160  S. 
W.  558;  Thompson  v.  Lingan  (1913)  172 
Mo.  App.  64.  154  S.  W.  808;  Noel  v. 
Hill  (1911)  158  Mo.  App.  426,  138  S.  W. 
364;  Godfrey  v.  Hampton  (1910)  148  Mo. 
App.  157,  127  S.  W.  626;  Kitchen  v. 
Hawley  (1910)  150  Mo.  App.  497,  131 
S.  W.  142;  S^ahr  v.  Cape  (1909)  143 
Mo.  App.  114,  122  S.  W.  379;  Pete  v. 
Poerstel  (1911)  159  Mo.  App.  75,  139  S. 
W.  820;  Plank  v.  Baton  (1905)  115  Mo. 


Api>.  171,  89  S.  W.  586;  Doerr  v.  Cobbi, 
supra,  note  21;  Coughlm  v.  Barker,  su- 
pra, note  11.  See  abo  accord  Hop- 
kins V.  Smith  (1894)  162  Mass.  444,  38 
N.  E.  1122;  Newberry  v.  Barkalow  (1909) 
75  N.  J.  Eq.  128,  71  AtL  752. 

24.  Parker  v.  Nightingale  (1863)  6 
Allen  (Mass.)  341.  See  also  cases  cited 
supra  note  23. 

25.  Hopkins  v.  Smith  (1894)  162 
Mass.  444,  38  N.  B.  1122;  Borrow  v. 
RUhard  (1840)  8  Paige  (N.  Y.)  351,  35 
Am.  Dec  713;  Brower  v.  Jones  (1856) 
23  Barb.  (N.  Y.)  153. 

26.  Brower  Jones,  supra,  note  25, 
and  see  H.  P.  Stone,  Bquitable  Rights 
19  Col.  Law  Rev.  L  c.  185  seq. 
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the  grantees.  In  such  a  case  a  question  mig^t  arise  whether  a  subse- 
quent grantee  would  be  bound  in  favor  of  a  prior  grantee  who  bought 
his  lot  with  the  understanding  that  all  lots  were  to  be  burdened.  If  no 
convenant  was  exacted  from  the  subsequent  grantee,  the  only  basis  for 
holding  him  would  be  that  the  original  owner,  when  he  made  his  grant 
to  the  first  taker,  under  an  announcement  that  all  lots  were  to  be  re- 
stricted, by  implication  agreed  that  the  lots  retained  by  him  would  be 
subject  to  the  same  burden  as  was  imposed  on  the  lot  granted  to  the  prior 
grantee.  It  would  seem  that  such  an  implied  covenant  on  the  part  of  the 
original  owner  would  be  entirely  proper,  and  if  it  were  implied,  a  subse- 
quent grantee  who  took  with  notice  of  the  burden  would  be  bound 
whether  he  expressly  covenanted  to  be  so  bound  or  not.*^  This  obliga- 
tion would  be  on  the  basis  heretofore  stated,  namely,  that  as  the  original 
owner  held  the  land  subject  to  the  burden,  all  holding  under  him  other 
than  bona  fide  purchasers  should  be  equally  bound.'^  If  the  last  sug- 
gestion is  sound,  and  a  subsequent  grantee  who  takes  without  a  coven- 
ant imposing  the  burden  is  bound  to  a  prior  grantee,  it  would  follow  all 
the  more  easily  that  a  subsequent  grantee,  who  did  covenant  that  his 
lot  should  be  burdened  would  be  bound  in  favor  of  a  prior  grantee.  In 
such  a  case  not  only  would  we  have  the  same  basis  for  holding  that  the 
original  owner  by  implication  bound  the  lots  retained  in  favor  of  his 
first  grantee  that  we  had  in  the  first  assumed  case,  but  also  we  would 
be  able  to  hold  that  the  covenant  exacted  from  the  subsequent  grantee 
was  taken  for  the  first  grantee's  benefit.** 

It  has  been  held  that  a  covenantee  may  enforce  the  equitable  burden 


27.  Maxwell  v.  Bast  Rivet  Bank 
(1858)  3  Bos.  (N.  Y.)  124.  16  N.  Y.  Sap. 
Ct.  124;  Spieer  v.  Marim  (1888)  L.  R. 
14  App.  Caa.  12;  McDougal  v.  Schneider 
(1909)  118  N.  Y.  Sup.  861.  See  also  Sem- 
pie  V.  ScwoTM  (1908)  130  Mo.  App.  65, 
109  S.  W.  633,  where  the  suggested  result 
was  reached  but  the  court  did  not  discuss 
the  problem.  See  further  Coughlin  v. 
Barker,  supra,  note  11;  Hirsey  v.  Chwrck 
and  King  v.  Union  Trust  Co.,  supra, 
note  23.  In  Doerr  v.  Cobbs,  supra,  note 
21,  it  was  held  that  if  there  had  been  a 
building  scheme,  a  prior  grantee  could 
have  held  a  subsequent  grantee  to  his 
covenant 

28.  See  supra  note  25. 

29.  See  supra  note  26  and  accord 
Merriwether  Joy  (1900)  85  Mo.  App. 
634.  Cf,  Reed  v.  HoMord  (1915)  178 
Mo.  App.  547,  174  S.  W.  Ill;  Miller  v. 


Klein  (1913)  177  Mo.  App.  557,  160  S. 
W.  562. 

Suppose  that  one  of  the  lots  sold  un- 
der a  building  scheme  is  subdivided  and 
built  upon  by  both  owners,  both  of  whom 
have  taken  with  knowledge  of  the  re- 
striction. It  has  been  held  that  if  one 
of  the  owners  violates  the  restriction  the 
other  has  no  remedy.  It  is  said  that  the 
restrictions  are  imposed  not  to  benefit 
portions  of  any  one  lot  but  merely  to 
benefit  other  lots.  King  v.  Dickerson 
(1889)  49  Ch.  596.  See  also  Stone,  Kq- 
uiuble  Rights.  19  Col.  I^w  Rev.  1.  c 
188.  Might  not  this  decision  have  been 
the  other  way?  It  is  suggested  that  it 
could  have  been  assumed  that  the  par- 
ties intended  (as  each  subdivision  was 
bound  for  the  benefit  of  other  lots) 
that  each  subdivision  should  be  bound 
for  the  benefit  of  the  other  subdivision. 
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where  the  servient  estate  is  in  the  hands  of  a  disseisor.*<>  This  case  with 
other  reasons  has  led  certain  scholars  to  suggest  that  the  nature  of  the 
covenantee's  right  is  m  rem,*^  The  underlying  reason  for  such  a  con- 
tention is  that  the  disseisor  can  in  no  way  be  connected  with  the  coven- 
ant and  that,  therefore,  the  rig^t  of  the  covenantee  must  be  assimilated 
to  legal  ownership.  It  is  said  that  the  position  of  the  covenantee  is  so 
similar  to  that  of  the  owner  of  an  easement  that  the  rights  of  the  two 
parties  are  practically  identical  and  that  both  must  be  classified  as  rights 
in  rem.  On  the  other  hand  serious  exception  has  been  taken  to  such  a 
contention  and  it  has  been  denied  that  the  covenantee  has  anything  but 
a  rig^t  in  personam.^ 

In  all  cases  where  a  person  has  a  specifically  enforceable  equity  there 
is  a  right  "in  personam  ad  rem"  which  right  will  be  enforced  as  against 
the  res,  through  the  holder  of  the  same  for  the  time  being,  whenever 
it  is  just  that  such  a  duty  should  be  imposed.  So,  where  land  is  held 
subject  to  such  an  equity,  the  equity  is  enforceable  not  only  against  the 
original  obligor  but  against  all  who  claim  under  him  with  notice  and 
all  who  claim  under  him  without  notice,  not  purchasers  for  value.  Sup- 
pose that  Al  has  a  right  to  a  conveyance  of  land  from  B  and  that  the 
land  comes  into  the  possession  of  C,  who  is  either  a  mala  fide  purchaser 
or  an  heir  of  B,  or  a  donee  o(  the  latter.  In  each  case  A'  could  compel 
a  conveyance  from  C.  This  would  not  be  because  A  had  title  to  the  land 
but  because  of  A's  original  equity  it  would  be  unjust  to  permit  C  to 
keep  the  same.  So,  too,  if  C  had  the  land  by  adverse  possession  a  con- 
veyance could  be  compelled  at  the  instance  of  A,  This  being  the  case 
it  would  be  correct  to  say,  not  that  A  owned  the  property  but  that  by 
reason  of  his  equity  he  had  a  right  as  against  an  "indeterminate  number" 
of  people  to  prevent  interference  with  his  specifically  enforceable  equity 
and  that  if  anyone  in  that  class  did  interfere,  to  compel  a  performance 
of  the  equitable  duty  by  such  an  intermeddler.»»  It  is  submitted  that  the 
situation  of  the  covenantee  is  the  same  as  that  of  A  in  the  above  sup- 
posed case.  The  covenantee  has  no  legal  ownership  of  the  burden  im- 
posed. He  has  not  an  easement  but  he  has  a  right  "in  personam  ad  rem", 
a  right  to  compel  any  person,  who  holds  the  property  burdened  or  owns 
the  same,  to  perform  the  burden,  unless  there  is  an  overpowering  equity 


Such  an  assumption  would  seem  to  ac- 
cord with  an  ordinair  man's  expecta- 
tions.  The  bujer  knows  that  each  sub- 
division is  restricted.  So  does  the  sell- 
er. Does  not  the  buyer  reasonably  as- 
sume that  the  restriction  is  for  the  bene- 
fit of  his  subdivision  as  well  as  for  the 
benefit  of  outside  lots? 


30.  Rg  Nisbett  and  Potts  Contract 
(1906)  1906  1  Ch.  383. 

31.  A.  W  Scott,  Nature  of  the  Rights 
of  the  Cestui,  17  CoL  Law  Rev.  1.  c.  285. 

32.  H.  P.  Stone,  Nature  of  the  Rights 
of  the  Cestui,  17  Col.  Law  Rev.  1.  c  482. 

33.  H.  P.  Stone,  Equitable  Liabilities, 
18  CoL  Law  Rev.  p.  299,  et  seq. 
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in  favor  of  the  latter.  Normally  the  only  equity  of  such  a  nature  is 
that  which  is  possessed  by  a  bona  fide  purchaser  for  value.  In  all  other 
cases  the  holder  or  owner  of  the  burdened  property  is  either  aiding  the 
original  covenantor  in  a  breach  of  his  obligation  or  else  is  unconscionably 
but  consciously  himself  interfering  with  and  preventing  the  convenantee 
from  getting  the  fruits  of  his  bargain. 

It  is  now  proper  to  determine  whether  the  right  of  plaintiffs  in  the 
case  under  review  was  of  such  a  nature  as  to  justify  its  being  classified 
as  property  and  for  the  taking  of  which  there  should  be  compensation. 
Naturally,  if  we  adopt  the  suggestion  that  the  right  is  one  in  retn,^  we 
should  hold  that  the  school  district  should  pay  for  the  value  of  the  re- 
strictions. The  principal  case  is  in  accord  with  this  proposition,  and 
there  are  three  other  decisions  known  to  the  writer  which  take  the  same 
position. But  even  if  one  were  not  inclined  to  go  so  far  as  to  say  that 
plaintiffs'  right  is  a  strict  property  right,  it  is  not  believed  that  such  dis- 
inclination ought  to  lead  to  a  different  result.  The  word  "property"  in 
the  constitution  ought  not  to  be  given  a  narrow  and  technical  meaning 
but  ought  to  be  held  to  mean  every  valuable  proprietary  interest  which 
is  susceptible  of  enjoypient  Surely  the  right  of  plaintiffs  is  of  such  a  na- 
ture and  it  seems  that  courts  should  protect  the  same  even  though  it  is  not 
a  true  easement.  Some  courts,  however,  have  held  that  the  right  of  a 
covenantee  is  not  a  true  property  right  and  that  therefore  if  it  is  taken 
by  the  government  no  compensation  is  due.  In  U.  S,  v.  Certain  Lands^^ 
the  federal  government  sought  to  condemn  land  for  coast  defense  pur- 
poses. The  land  to  be  taken  was  subject  to  restrictions  against  carrying 
on  any  trade  thereon  and  the  owners  of  these  restrictive  rights  claimed 
compensation.  The  court  held  that  the  erection  of  the  coast  defense 
would  not  be  a  violation  of  the  restrictions,  as  it  would  not  constitute 
carrying  on  a  trade;  but  also  held  that  even  if  the  erection  would  be 
a  violation  of  the  restriction  the  owners  would  not  be  entitled  to  com- 
pensation, because  the  covenant  was  against  public  policy.  It  was  stated 
that  the  claimants  did  not  have  any  property  right  by  virtue  of  these  re- 
strictions as  they  were  given  "no  right  to  go  on  the  lands  taken  or  use 
them";>7  that  all  the  claimants  had  was  an  agreement  that  the  lands 
should  not  be  used  in  a  certain  way,  which  in  this  particular  case  amount- 
ed to  an  agreement  that  the  federal  government  should  not  have  the 
power  to  take  and  use  the  land  for  proper  governmental  purposes.  Such 
a  contract  was  said  to  be  against  public  policy.   The  decision  of  the  Cir- 


34.  Supra,  note  31,  and  see  17  Col. 
Law  Rev.  I.  c.  281. 

35.  Plynn  v.  R.  R.  Co.  (1916)  218 
N.  Y.  140.  112  N.  E.  913;  Hays  v.  Wav- 
erly  (1893)  51  N.  J.  Eq.  345.  27  Atl. 


648;  Allen  v.  Detroit  (1911)  167  Mich. 
464,  133  N.  W.  317. 

36.  (1899)  112  Fed.  622. 

37.  112  Fed.  1.  c.  628. 
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cuit  Court  was  followed  by  the  Circuit  Court  of  Appeals  in  the  same 
case**  and  has  been  adopted  by  the  Supreme  Court  of  Ohio  in  two  sim- 
ilar cases.** 

It  hardly  seems  possible  that  the  line  of  reasoning  put  forward  by  the 
learned  courts  in  the  above  cited  cases  can  be  sound  and  the  result 
seems  unjust  In  every  case  where  the  government  exercises  a  right  of 
eminent  domain  it  is  permitting  the  owner  of  the  property  to  say:  "I 
have  purchased  a  right  to  prevent  you  from  exercising  your  governmental 
capacities.  I  cannot  prevent  this  altogether,  but  I  can,  because  of  the 
constitution,  make  you  purchase  this  right".  In  other  words,  the  con- 
stitution contemplates  that  the  government  shall  pay  for  privileges  of  this 
kind  which  it  takes,  and  the  government  has  no  grounds  for  complaint 
just  because  to  this  extent  its  activities  are  hampered  and  fettered. 

Suppose  that  a  man  has  an  easement  of  light  and  air;  suppose  that 
the  government  destroys  the  same  by  taking  the  servient  estate;  it  has 
been  held  that  the  government  must  pay  the  owner  of  the  dominant  es- 
tate the  value  of  his  easement. Now  if  the  owner  of  such  a  dominant 
estate  is  allowed  compensation,  the  court  awarding  the  same  will  be  do- 
ing just  what  the  court  in  U.  S.  v.  Certain  Lands  says  ought  not  to  be 
done.  After  all,  what  is  an  easement  of  light  and  air,  aside  from  techni* 
cal  rules  of  conveyancing?  It  is  nothing  but  an  agreement  that  the 
owner  of  the  servient  estate  will  not  build  in  such  a  way  as  to  keep  out 
sunlight  and  air.  Is  it  not  an  agreement  to  the  effect  that  the  govern- 
ment, if  it  needs  the  land,  will  not  take  or  destroy  the  right  without  pay- 
ing for  it?  Does  not  a  court  which  allows  damages  for  such  an  ease- 
ment validate  the  agreement?  Of  course,  it  can  be  said  that  the  owner 
of  the  easement  has  a  right  in  rem,  although  in  this  case  he  cannot  go 
on  the  land  of  the  servient  tenement  But  even  so,  this  right  in  rem  in 
the  way  that  it  operates  does  not  differ  materially  from  the  right  tn 
personam,  which  the  owner  of  the  restrictive  covenant  has.  Each  is  a 
valuable  right  susceptible  of  proprietory  enjoyment  and  should  be  paid 
for,  if  taken,  unless  the  law  of  eminent  domain  is  to  be  based  on  tech- 
nicalities and  distinctions  where  there  are  in  truth  no  substantial  differ- 
ences.*^ 

B.  E.,  Jr. 


38.  (1907)  153  Fed.  876. 

39.  Deng  v.  R.  R.  Co.  (1915)  92 
Ohio  St  461,  112  N.  E.  505;  Ward  v. 
R.  R.  Co.  (1915)  92  Ohio  St  471.  112 
N.  E.  507. 

40.  Ladd  v.  City  of  Boston  (1890)  151 


Mass.  585,  24  N.  E.  858. 

41.  For  two  articles  dealing  with  the 
nature  of  restrictive  covenants,  see  H.  F. 
Stone.  19  Col.  L»w  Rev.  177.  and  G.  L. 
Clark.  Univ.  of  Mo.  Bull.  16  I^w  Series 
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MISSOURI  BAR  ASSOCIATION 

The  annual  meeting  of  the  Missouri  Bar  Association  was  held  in 
Kansas  City  December  first  and  second.  The  members  were  appropriately 
welcomed  by  Mr.  Newton  L.  Wylder,  the  active  and  energetic  president 
of  the  Kansas  City  Bar  Association.  The  welcome  was  gracefully  accept- 
ed by  Mr.  A.  T.  Dunmi  of  Jefferson  City,  of  whom  it  was  said  that 
he  was  not  only  a  member  of  the  association  but  an  "institution"  as 
well.  The  truth  of  the  remark  was  demonstrated  when  it  was  announced 
that  through  his  efforts  every  member  of  the  Jefferson  City  bar  had  be- 
come a  member  of  the  Missouri  Bar  Association. 

The  address  of  President  Curlee  was  admirable  because  of  its  frank- 
ness and  style.  He  announced  that  once  again  the  lawyers  of  St  Louis 
and  Kansas  City  had  given  financial  assistance  to  the  Association.  When 
he  assumed  office  there  was  a  note  of  the  Association  which  now  amount- 
ed to  about  one  thousand  dollars.  He  had  six  hundred  dollars,  a 
gift  from  the  St  Louis  Bar  Association,  and  had  been  promised  four 
hundred  dollars  from  the  Kansas  City  Bar  Association.  With  this  as- 
sistance he  hoped  to  leave  the  Association  free  from  any  except  current 
indebtedness. 

President  Curlee  demonstrated  that  the  Association  would  always 
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be  in  a  chronic  state  of  insolvency  unless  a  different  policy  be  adopted  for 
the  future.  An  increase  in  membership,  he  pointed  out,  would  only  cause 
additional  financial  embarrassment  Through  the  kindness  of  Mr.  Dut- 
ton  he  presented  figures  to  show  the  cost  per  capita  to  be  as  follows: 


Banquet  $2.60 

Collecting  dues   .90 

Year  book    1.60 

Bar  Bulletin    .54 

Miscellaneous   .63 


Total    -$6.27 


If  the  annual  dues  are  only  five  dollars,  a  deficit  is  inevitable.  Fur- 
thermore! he  said,  Mr.  Jacob  Lashly  had  faithfully  tried  to  obtain  new 
members  and  his  efforts  had  cost  one  dollar  and  fifty  cents  for  each 
member  obtained.  This  expense  was  generously  borne  by  Mr.  Lashly, 
personally,  but  such  generosity  is  not  to  be  expected  in  the  future. 

Consequently,  the  President  presented  three  alternatives:  (1)  The 
Association  be  conducted  as  in  the  past,  L  e.,  with  an  annual  deficit  and  a 
big  program  but  with  slight  accomplishments;  (2)  the  Association  be 
changed  into  a  mere  social  organization;  (3)  make  the  Association  into 
an  effective  organization  by  increasing  the  annual  dues  to  twenty-five 
dollars,  and  establish  a  permanent  office  (preferably  at  the  state  capitol), 
with  a  permanent  secretary  who  would  be  qualified  to  look  after  legisla- 
tion, publicity,  membership,  dues,  and  bar  bulletin.  Such  a  man  he 
thought  could  not  be  secured  for  less  than  an  annual  salary  of  five 
thousand  dollars. 

President  Curlee  argued  that  the  third  alternative  be  adopted.  He 
pointed  out  that  every  successful  trade  organization  had  found  a  similar 
plan  necessary.  He  also  referred  to  the  fact  that  there  was  a  movement 
under  way  to  incorporate  the  bar  in  various  states  by  legislation.  Such 
had  been  done  in  Florida  and  the  annual  dues  there  were  twenty-five 
dollars;  such  a  plan  was  necessary  to  revive  the  influence  of  the  bar  in 
public  affairs,  to  decrease  the  hostility  to  courts  and  lawyers  and  to  make 
the  bar  effective  in  securing  the  proper  sort  of  legislation. 

The  proposal  of  President  Curlee  may  be  epoch-making.  It  produced 
considerable  discussion,  with  the  result  that  a  committee  was  appointed 
to  consider  the  whole  problem  of  the  future  policy  of  the  Association. 
Later  the  committee  reported  amendments  to  the  by-laws  which  had  the 
following  effect:  (1)  to  increase  the  annual  dues  from  five  to  ten  dol- 
lars; (2)  to  provide  that  the  annual  banquet  will  be  paid  for  hereafter 
by  the  members  attending  and  not  by  the  Association;  and  (3)  to  pro- 
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vide  that  a  permanent  office  should  be  established  at  the  state  capitoL 
The  recommendations  of  the  conmiittee  were  adopted  after  long  debate 
and  the  committee  was  continned  to  consider  other  plans. 

It  might  be  suggested  here  that  the  committee  mig^t  well  consider 
a  plan  to  consolidate  the  various  bar  associations  in  Missouri  into  one 
organization.  It  is  believed  that  lawyers  are  asked  to  join  too  many 
organizations,  i.  e.,  the  local,  state  and  national  associations  and  then 
various  special  organizations  such  as  the  Conunercial  Law  League.  It 
would  seem  more  satisfactory  to  have  a  single  state  organization  with 
only  one  demand  for  dues.  Of  course,  local  organizations  would  be 
necessary  but  they  would  be  branches  or  chapters  of  the  state  organiza- 
tion. Surely  some  arrangement  could  be  made  for  apportioning  the 
funds  as  needed  to  carry  on  useful  work.  It  is  believed  by  this  means 
dues  of  ten  dollars  annually  would  be  a  relief  to  most  lawyers  and  at 
the  same  time  better  results  could  be  obtained. 

The  members  were  generously  and  hospitably  entertained  the  evening 
of  December  1  by  the  Kansas  City  Association  at  the  Mission  Hills 
Country  Club.  After  a  splendid  dinner,  Judge  Henry  I.  Green  of  Urbana, 
Illinois,  gave  an  address  on  "The  Work  of  the  Illinois  Constitutional  Con- 
vention." Judge  Green  proved  to  be  a  conservative  but  his  audience 
was  a  conservative  audience  judging  from  the  applause  given  him.  His 
address  was  well  received.  It  was  reassuring  to  hear  from  him  that  no 
purely  partisan  issue  had  crept  into  the  Illinois  Convention  in  spite  of  the 
fact  that  eighty-five  members  were  Republicans  and  seventeen  were  Dem- 
ocrats. There  was  pleasure  in  hearing  him  announce  that  the  proper 
ideal  for  a  constitution  is  a  short  one  of  fundamental  propositions  with- 
out attempt  to  handicap  the  legislature  by  detailed  and  various  limita- 
tions on  its  power.  Nevertheless,  he  viewed  as  a  radical  suggestion  that 
an  indictment  b>^  grand  jury  should  not  be  required  by  the  constitution 
in  order  to  prosecute  for  criminal  offenses.  We  in  Missouri  have  learned 
from  experience  that  the  danger  of  prosecution  by  information  is  largely 
imaginary  and  that  the  grand  jury  system  is  only  desirable  as  an  aid 
in  uncovering  crime  in  difficult  situations. 

It  was  interesting  to  hear  Judge  Green  say  that  one  of  the  two 
dominant  reasons  for  a  constitutional  convention  in  Illinois  was  the 
realization  that  the  present  constitution  by  requiring  that  all  property 
be  ta^ed  uniformly  had  only  succeeded  in  driving  intangible  property  into 
hiding.  The  same  problem  will  no  doubt  be  before  the  convention  in 
Missouri.  Shall  we  recognize  the  inevitable  or  shall  we  deceive  ourselves 
into  thinking  that  a  threat  of  a  sentence  to  the  penitentiary  will  bring 
forth  intangible  property  in*  order  that  it  may  be  subjected  to  what  the 
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owners  regard  as  virtual  confiscation?  (Cf.  Graves,  J.,  in  State  ex  reL 
Tompkins  v.  Shipman,  234  S.  W.  L  c  65.) 

Mr.  John  M.  Atkinson  presented  a  report  of  the  special  committee  on 
constitutional  revision.  It  reviewed  the  work  that  had  been  done  and 
recommended  that  the  committee  be  continued  to  finish  the  work.  Thus, 
no  attempt  was  made  to  secure  indorsement  for  the  proposed  judiciary 
article.  Nevertheless,  a  debate  arose  for  fear  that  the  action  requested 
would  be  construed  as  an  indorsement  of  the  proposed  article.  The  As- 
sociation voted  to  continue  the  conunittee  with  the  express  understanding 
that  its  reconunendations  should  be  passed  upon  by  the  Association  be- 
fore submission  to  the  constitutional  convention. 

The  special  conunittee  appointed  to  consider  participation  by  the  As- 
sociation in  the  selection  of  judicial  officers  submitted  an  amendment  to 
the  constitution  and,  as  amended,  is  as  follows: 

"The  committee  on  Judicial  Candidates  consisting  of  eight  members 
shall  meet  at  the  call  of  the  chairman  prior  to  the  primary  nomination  or 
appointment  of  any  person  as  a  member  of  any  state  s^pellate  or  any 
federal  court  in  this  state.  The  chairman  shall  invite  like  committees 
of  local  bar  associations  inj  this  state  to  join  in  the  deliberations.  The 
joint  organization  shall  determine  the  advisability  of  making  recommen- 
dations to  the  appointing  power  or  to  the  voters  in  a  primary  election 
as  to  the  fitness  of  judicial  candidates.  Such  organization  may  also 
consider  means  of  securing  men  of  proper  qualifications  as  candidates  for 
such  offices. 

"In  case  the  joint  organization  deems  it  advisable  to  make  recommen- 
dations it  shall  first  proceed,  whenever  feasible,  to  get  an  expression  of 
the  opinion  of  all  of  the  members  in  good  standing  of  the  Missouri  Bar 
Association  and  such  local  bar  associations  as  may  be  represented  at  the 
joint  organization.  The  expression  shall  be  obtained  by  distributing 
ballots  which  shall  be  signed  by  the  person  voting  and  shall  not  be 
counted  unless  so  signed.  No  person  shall  be  entitled  to  more  than  one 
vote  even  though  he  belongs  to  more  than  one  association  represented 
in  the  joint  organization. 

"The  joint  organization  shall  provide  for  counting  the  ballots  and 
its  reconmiendations  shall  be  in  accordance  with  the  expression  thus 
obtained.  In  distributing  the  ballots  there  may  accompany  each  ballot 
a  statement  concerning  the  persons  under  consideration;  such  statement 
shall  be  impartial  and  fair  and  shall  be  formulated  {ot\  the  purpose  of 
informing  the  voter  of  the  qualifications  of  any  candidate  for  judicial 
office,  including  his  education  and  experience  at  the  bar  and  on  the  bench. 

"The  ballots  shall  be  so  arranged  that  a  voter  may  express  himself 
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as  believing  that  more  than  one,  or  that  all,  of  the  candidates  are  fitted 
for  any  particular  office. 

"After  all  need  for  the  ballots  has  passed  it  shall  be  the  duty  of  the 
Committee  on  Judicial  Candidates  to  entirely  destroy  them.  No  mem- 
ber of  the  joint  organization  or  the  committee  which  shall  count  the  bal- 
lots shall  disclose  how  any  ballot  was  marked. 

"The  report  of  the  organization  shall  be  given  publicity  prior  to  the 
appointment  or  primary  election. 

"The  joint  organization  shall  have  power  to  make  by-laws,  not  in- 
consistent with,  and  for  the  purpose  of  carrying  out  the  foregoing  pro- 
visions." 

The  amendment  was  adopted  by  an  overwhelming  majority. 

The  various  committees  then  submitted  their  reports.  The  reports 
evidenced  activity  and  preparation  but  on  every  side  there  was  a  demand 
for  a  representative  who  could  look  after  the  interests  of  the  Associa- 
tion at  Jefferson  City  while  the  Legislature  is  in  session. 

The  Council  presented  the  name  of  Mr.  Charles  W.  German  of  Kan- 
sas City  for  the  next  president  and  the  presentation  was  greeted  with 
genuine  applause.  It  was  no  doubt  a  recognition  of  the  splendid  and  un- 
selfish work  Mr.  German  has  done  for  tiie  Association  in  the  past  and 
there  is  every  reason  to  expect  that  he  will  make  an  excellent  leader 
for  this  year. 

Mr.  John  T.  Barker  of  Kansas  City  presented  a  resolution  expressing 
a  desire  for  a  meeting  of  the  Association  in  Jefferson  City  next  sununer. 
It  was  adopted.  It  was  thought  that  the  constitutional  convention  will 
have  been  organized  by  that  time.  There  was  also  a  feeling  expressed 
that  it  may  be  a  mistake  to  have  the  annual  meeting  late  in  the  fall 
while  lawyers  are  busy  in  court 

Judge  Thomas  Buckner  of  Kansas  City  offered  an  amendment  to 
the  constitution  to  provide  that  the  officers  of  the  Association  shall  be 
nominated  and  elected  in  open  meetings.  While  it  seems  strange  that 
it  could  be  seriously  thought  that  the  Association  is  undemocratic  in 
its  organization  and  practice,  still  if  that  impression  is  widespread  it 
should  be  removed.  The  amendment  should  be  adopted  if  it  will  counter- 
act that  feeling.  It  was  not  acted  upon.  The  author  said  he  would 
bring  it  up  for  action  at  the  next  meeting  if  it  does  not  become  a 
part  of  the  program  of  the  committee  on  future  policy  of  the  Asso- 
ciation. 

Columbia,  Missouri  Kenneth  C.  Seahs 
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THE  INDEX  TO  LEGAL  PERIODICALS 

In  a  letter  circulated  among  the  secretaries  of  the  state  bar  associ- 
ations, the  American  Association  of  Law  Libraries,  by  its  Conmiittee  on 
Index  to  Legal  Periodicals,  calls  attention  to  the  place  of  the  Index 
among  legal  publications  and  makes  an  appeal  for  support  in  a  financial 
way.  Careful  examination  of  what  the  Index  is,  its  aims  and  the  place 
it  fills  in  the  office  of  the  attorney  and  in  the  law  library  will  suffice 
to  prove  that  such  an  appeal  for  support  should  be  answered  and  that  its 
claims  upon  the  profession  are  fully  justified. 

In  January,  1908,  the  first  number  of  the  Index  to  Legal  Periodicals 
appeared.  Up  to  that  time  but  one  index  to  legal  periodical  literature 
had  appeared— Jones*  Index  to  Legal  Periodicals—a  two  volume  set 
which  covered  the  period  up  to  the  year  1899.  The  American  Association 
of  Law  Libraries,  realizing  the  importance  of  a  work  of  this  type  which 
would  also  serve  as  a  supplement  to  Jones'  Index,  resolved  to  under- 
take its  publication,  and  up  to  the  present  time  some  fourteen  yearly 
cumulative  numbers  have  been  published,  in  addition  to  quarterly  num- 
bers which  supplement  the  cumulative  ones  and  keep  the  Index  to  date. 
Both  quarterly  and  annual  numbers  contain  an  index  by  subject  and  by 
author,  and  in  addition  a  table  showing  the  cases  which  have  been  re- 
viewed or  commented  upon  in  legal  periodicals  and  where  such  articles 
may  be  found.  Another  table  gives  the  latest  volume  of  the  reports  of 
each  state  set  to  be  published,  the  latest  volume  of  ses^on  laws  and  the 
source  of  supply  of  each. 

The  classification  scheme  used  is  based  largely  upon  that  of  the 
American  Digest  System,  with  which  many  lawyers  are  already  familiar, 
so  that  the  user  need  only  turn  from  the  general  Digest  heading  with 
which  he  has  been  working  to  the  same  heading  in  the  Index  to  locate 
a  periodical  discussion  upon  the  subject  in  which  he  is  interested.  Ap- 
proximately seventy  legal  and  quasi  legal  periodicals  are  indexed,  con- 
stituting the  entire  list  of  legal  periodicals  of  a  general  nature  printed 
in  the  English  language.  Thus  it  will  be  seen  that  the  contents  of  all 
current  legal  publications  are  made  readily  available,  including  the  dis- 
cussion of  current  cases  so  valuable  to  the  practicing  lawyer.  It  is  also 
possible  for  any.  official  or  member  of  a  state  bar  association  or  of  the 
American  Bar  Association  to  keep  in  touch  with  the  work  of  other  asso- 
ciations as  represented  by  the  papers  presented  at  their  meetings,  pub- 
lished in  their  reports  and  perhaps  reprinted  in  periodicals.  By  the 
recent  publication  of  a  supplement  to  Jones'  Index  the  gap  between 
Volume  2  and  the  first  volume  of  the  Index  to  Legal  Periodicals  is  closed, 
thus  placing  all  periodical  material  to  date  in  usable  form.   Under  pres- 
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ent  plans  the  cumulative  annual  numbers  are  to  be  combined  in  one  al- 
phabet, making  the  contents  available  at  a  considerable  saving  in  time 
and  labor. 

Up  to  the  present  year  the  funds  ol  the  Association — ^the  income  re- 
ceived from  the  dues  of  a  membership  of  only  slightly  over  one  him- 
dred  and  whatever  return  was  received  from  the  Index  itself — ^have  been 
expended  in  publication.  The  increase  in  printing  and  binding  costs  in  the 
past  two  or  three  years  is  a  matter  of  common  knowledge.  The  Index 
to  Legal  Periodicals  has  been  so  affected  by  these  conditions  that  in  spite 
of  a  substantial  increase  in  membership  and  corresponding  increase  in 
income,  it  is  no  longer  possible  for  the  Association  to  continue  its  pub- 
lication without  financial  assistance  from  outside  sources.  A  committee 
has  been  authorized  to  confer  with  officials  of  the  American  Bar  As- 
sociation on  this  subject  and  steps  are  also  being  taken  to  bring  the 
matter  to  the  attention  of  the  state  bar  associations. 

In  view  of  the  very  evident  value  of  the  Index  to  Legal  Periodicals 
to  the  legal  profession  generally  as  well  as  the  librarian  and  law  teacher 
and  the  efforts  which  have  been  made  by  the  American  Association  of 
Law  Libraries  to  sustain  publication  of  the  Index  at  considerable  sacri- 
fice, it  would  seem  that  the  Association  is  warranted  in  their  appeal  to 
the  profession  for  assistance.  It  is  to  be  hoped,  therefore,  that  the  re^ 
sponse  may  be  so  general  that  continued  publication  of  the  Index  to 
Periodicals  may  be  assured.  Any  Missouri  lawyer  who(  is  interested  in 
the  Index  and  its  work  may  secure  additional  information  by  communi- 
cating with  Mr.  Franklin  O.  Poole,  42  W.  44th  St,  New  York  City,  who 
is  Chairman  of  the  Committee  on  Index  to  Legal  Periodicals,  of  the 
American  Association  of  Law  Libraries. 

Columbia,  Missouri.  Percy  A.  Hogan 


TRIBUTE  TO  AMERICAN  JURIST— "It  is  one  of  my  earliest 
recollections  of  the  practice  of  the  law  how  the  English  Court  of  Appeal 
was  convinced  by  reference  to  a  chapter  in  Mr.  Justice  Holmes'  pro- 
found and  masterly  analysis  of  the  Common  Law,  that  a  previous  decision 
of  the  English  High  Court  was  wrong,  and  that  the  true  principle  was  to 
be  found  expounded  in  his  luminous  treatise." — Sir  John  A.  Simon,  K.  C, 
Am.  Bar  Association  Meeting. 
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LEGAL  EDUCATION 

At  the  meeting  of  the  American  Bar  Association  held  at  Cin- 
cinnati, August  31  to  September  3,  1921,  a  special  committee  to  the 
section  of  legal  education  and  admission  to  the  bar  made  a  signifi- 
cant report  and  recommended  as  follows: 

"(1)  The  American  Bar  Association  is  of  the  opinion  that  every 
candidate  for  admission  to  the  bar  should  g^ve  evidence  of  graduation 
from  a  law  school  complying  with  the  following  standards: 

'*(a)  It  shall  require  as  a  condition  of  admission  at  least  two 
years  of  study  in  a  college. 

"(b)  It  shall  require  its  students  to  pursue  a  course  of  three 
years  duration  if  they  devote  substantially  all  of  their  working 
time  to  their  studies,  and  a  longer  course,  equivalent  in  the  num- 
ber of  working  hours,  if  they  devote  only  part  of  their  working 
time  to  their  studies. 

"(c)  It  shall  provide  an  adequate  library  available  for  the  use 
of  the  students. 

"(d)  It  shall  have  among  its  teachers  a  sufficient  number  giv- 
ing their  entire  time  to  the  school  to  insure  actual  personal  ac- 
quaintance and  influence  with  the  whole  student  body. 

"(2)  The  American  Bar  Association  is  of  the  opinion  that  grad- 
uation from  a  law  school  should  not  confer  the  right  of  admission 
to  the  bar,  and  that  every  candidate  should  be  subjected  to  an  exam- 
ination by  public  authority  to  determine  his  fitness. 

"(3)  The  Council  on  Legal  Education  and  Admission  to  the  Bar 
is  directed  to  publish  from  time  to  time  the  names  of  those  law  schools 
which  comply  with  the  above  standards  and  of  those  which  do  not 
and  to  make  such  publications  available  so  far  as  possible  to  intend- 
ing law  students. 

"(4)  The  president  of  the  Association  and  the  Council  on  Legal 
Education  and  Admission  to  the  Bar  are  directed  to  cooperate  with 
the  state  and  local  bar  associations  to  urge  upon  the  duly  constituted 
authorities  of  the  several  states  the  adoption  of  the  above  requirements 
for  admission  to  the  bar. 

"(5)  The  Council  on  Legal  Education  and  Admission  to  the  Bar 
is  directed  to  call  a  Conference  on  Legal  Education  in  the  name  of 
the  American  Bar  Association,  to  which  the  state  and  local  bar  as- 
sociations shall  be  invited  to  send  delegates,  for  the  purpose  of  uniting 
the  bodies  represented  in  an  effort  to  create  conditions  favorable  to 
the  adoption  of  the  principles  above  set  forth. 
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"Elihu  Root,  Chairman,  New  York,  N.  Y. 
"Hugh  H.  Brown,  Tonopah,  Nev. 
"James  Byrne,  New  York,  N.  Y. 
"William  Draper  Lewis,  Philadelphia,  Pa, 
"George  Wharton  Pepper,  Philadelphia,  Pa. 
"George  E.  Price,  Charleston,  W.  Va. 
"Frank  H.  Scott,  Chicago,  111." 

After  full  debate  in  the  section  and  before  the  entire  association^ 
the  recommendations  were  adopted.  The  opposition  seemed  to  come 
chiefly  from  representatives  of  certain  night  schools.  Mr.  Elihu  Root 
approved  them  in  the  following  manner: 

"It  is  a  question  whether  we  are  to  have  any  standards  at  all. 
Of  course,  if  there  is  to  be  a  standard,  the  line  must  be  drawn  some- 
where. Wherever  it  is  drawn,  there  will  be  somebody  who  will  be 
inconvenienced.  I  should  be  sorry  to  have  the  gentlemen  representing 
law  schools  that  do  not  care  to  conform  to  this  standard  inconven- 
ienced, but  I  care  a  great  deal  more  about  the  honor  and  the  dignity 
of  the  American  Bar  than  I  do  about  their  convenience.  I  care 
more  about  having  the  Bar  an  agency  competent  to  secure  effective 
administration  of  justice  in  this  disturbed  country  than  I  do  about 
those  gentlemen's  convenience.  I  care  more  about  having  some  body 
in  America,  some  organized  body,  with  the  courage  and  the  decision 
of  character  that  makes  it  competent  to  meet  the  new  conditions  that 
confront  us,  and  which  are  tending  to  bring  the  Bar  and  the  admin- 
istration of  the  law  and  the  law  itself  into  disrepute  and  ineffectiveness. 
I  care  more  for  that,  than  I  do,  sir,  about  the  inconvenience  of  how- 
ever close  a  friend.*' 

Mr.  Chief  Justice  Taft  answered  the  argument  most  often  used 
by  opponents  to  any  progress. 

"Everyone,  immediately  upon  reading  these  Requirements,  begins 
to  make  personal  application,  and  the  man  who  leads  in  the  bar  of  his 
own  state  will  say:  *Well,  I  never  had  two  years  of  college  educa- 
tion; therefore,  why  should  I  require  it  of  everyone  else?*;  the  argu- 
ment that  Abraham  Lincoln,  one  of  the  greatest  lawyers  we  ever 
had,  and  who  would  have  made  one  of  the  greatest  Chief  Justices 
the  country  ever  saw,  did  not  have  the  benefit  of  such  an  education 
as  is  here  recommended.  But  those  were  exceptions,  and  we  must 
make  law  for  the  benefit  of  all,  and  it  is  not  a  question  of  the  per- 
sonal ambition,  or  the  personal  coming  to  the  front  of  the  individual, 
but  it  is  the  question  of  saving  society  from  the  incompetent,  the  un- 
educated, and  the  careless,  igrnorant  members  of  the  bar,  who  have 
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intrusted  to  them  the  fortunes  and  the  lives  of  the  public  in  the  pro- 
tection of  their  rights." 

Mr.  Alexander  H.  Robbins  of  St.  Louis  carried  the  argument 
further. 

**This  report  docs  not,  as  some  of  the  gentlemen  here  would 
seem  to  think,  set  up  an  impossible  standard  that  would  enable  some 
of  these  schools  to  form  a  trust.  This  standard  is  not  a  prerequisite 
for  admission  to  the  bar,  unless  the  states  have  made  it  so  by  law. 
This  is  a  minimum  standard  from  the  standpoint  of  the  need  of  the 
profession  today,  and  not  what  it  was  fifteen  or  twenty  years  ago. 
There  are  some  men  here  who  had  not  these  advantages,  and  some 
of  them  feel  that  they  ought  not  to  consistently  ask  thei  young  men 
coming  to  the  bar  today  to  meet  any  higher  standards  than  they 
themselves  met. 

"But  conditions  are  different  today  than  they  were  twenty- five 
years  ago.  If  you  will  look  over  the  members  of  the  profession  in 
any  of  the  large  cities  of  this  country,  you  will  observe  that  the 
men  who  are  bringing  discredit  upon  the  profession  are,  in  nine  cases 
out  of  ten,  men  without  any  college  education. 

"I  tell  you  that  a  man  who  goes  to  college  for  two  years  or  three 
years,  a  man  who  has  character  enough  to  give  up  some  of  the  best 
years  of  his  life  to  a  preparation  for  the  study  of  law,  is  not  going 
to  degrade  the  standards  of  his  profession.  That  is  the  best  moral 
test  you  can  lay  down.  You  can,  many  times,  tell  the  character  of  a 
young  man  by  what  he  is  willing  to  do  in  order  to  get  into  the  pro- 
fession. I  was  chairman  of  a  committee  of  our  local  bar  association 
to  investigate  the  practice  of  law  by  laymen,  and  I  discovered  that 
there  were  more  men  than  I  thought  existed,  who  were  living  out- 
side the  law  and  who  were  using  certain  members  of  the  profession  in 
personal  injury  litigation. 

'^Now,  it  is  to  keep  out  of  the  profession  men  whose  moral  stand- 
ards are  like  that  that  this  proposition  is  laid  before  us." 

Missouri  only  requires  a  grammar  school  education  and  no  legal 
education  in  order  to  be  eligible  for  admission  to  the  bar.  Should  she 
not  at  the  earliest  possible  moment  set  herself  right?  Observe  what 
a  neighboring  state  has  done. 

William  Hutchinson,  of  Kansas:  "I  am  not  rising  to  bring  my 
own  opinion  in  indorsement  of  this  recommendation  in  full,  but  to 
bring  to  you  the  unanimous  opinion  of  the  entire  State  Bar  Associa- 
tion and  of  the  Supreme  Court  of  our  state.  Last  November  our  Bar 
Association  unanimously  indorsed  the  resolution,  in  substance,  which 
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has  been  proposed  here,  making  two  years  in  college  a  necessary  re- 
quirement to  the  study  of  law,  and  three  years  of  study  in  a  college. 

"Our  Supreme  Court  in  January  last  promulgated  a  rule  putting 
that  requirement  in  force — to  take  effect,  however,  in  the  future." 


RESPONSIBILITY  FOR  JUDICIAL  RESULTS— "We  have  a 
great  many  complaints  of  the  failure  of  justice  in  trials  which  have 
great  publicity  and  in  which  the  jury  does  not  seem  to  do  its  duty.  That 
subject  I  discussed  in  a  paper  read  before  the  Bar  Association  in  Mon- 
treal I  merely  wish  now  to  emphasize  the  fact  that  if  legislatures  take 
away  the  power  of  judges  to  conduct  trials  as  they  ought  to  be  con- 
ducted, and  as  they  have  been  conducted  in  English  courts  of  justice 
and  in  federal  courts  of  justice  since  their  organization,  and  reduce  the 
judges  to  a  mere  moderator,  the  complaint  of  results  should  not  be  laid 
at  the  door  of  the  judiciary — it  must  rest  with  the  legislature.  The  mem- 
bers of  the  profession,  however,  cannot  escape  criticism  in  the  same  way. 
With  one  or  two  exceptions,  every  state  legislature  is  full  of  lawyers 
and  the  profession  has  a  very  great  power,  if  it  would  exercise  it,  to 
perfect  the  machinery  for  the  administration  of  justice.  But  too  often 
lawyers  in  the  legislature  have  allowed  themselves  to  be  influenced  by 
personal  considerations,  by  small  jealousies  of  the  power  of  judges,  and 
by  shaping  the  administration  of  justice  to  suit  the  character  of  their 
particular  practice.  It  is  important  that  the  responsibility  for  unsatis- 
factory legal  procedure  should  be  put  where  it  belongs,  and  much  of  it, 
I  am  sorry  to  say,  is  due  to  the  members  of  the  profession  who  do  not 
do  credit  to  the  profession  in  the  discharge  of  their  political  duties  in 
this  regard."--Mr.  Chief  Justice  Taft,  in  Vol.  VII,  p.  454,  Am.  Bar  Assoc. 
Journal. 
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CERTIORARI  AS  USED  BY  THE  SUPREME 
COURT  IN  THE  INTEREST  OF  HAR- 
MONY OF  OPINION  AND  UNI- 
FORMITY OF  THE  LAW. 


It  is  not  my  purpose  to  discuss  the  writ  of  certiorari  in  gen- 
eral, but  only  such  writ  as  used  by  the  Supreme  Court  and  as 
directed  to  the  several  Courts  of  Appeals  in  the  interest  of  har- 
mony of  the  case  law  of  the  state.  But  whilst  this  is  the  pur- 
pose I  have  in  mind,  yet  some  general  thoughts  are  not  inap- 
propriate. 

In  Missouri  we  have  no  general  statutes  covering  the  sub- 
ject of  certiorari,  as  we  have  covering  prohibition,  mandamus, 
habeas  corpus  and  quo  warranto.  In  most  respects  we  use  the 
writ  as  recognized  at  common  law,  and  it  is  no  doubt  true  that 
when  the  constitution  of  1875,  sec.  3  of  art.  VI,  speaks  of  certior- 
ari, it  was  used  in  the  common  law  sense  of  that  term.  In  many 
states,  by  statute  the  old  common  law  writ  has  been  curtailed, 
and  in  others  enlarged.  And  in  England  Acts  of  Parliament 
have  changed  in  some  things  the  old  common  law  certiorari. 
Even  in  Missouri  we  have  some  statutes  providing  for  certiorari 
in  given  cases.  Section  3031  R.  S.  Mo.,  1919,  provides  for  the 
removal  by  certiorari  of  proceedings  in  the  courts  of  Justice  of 
the  Peace  to  the  Circuit  Court  in  cases  of  forcible  entry  and  un- 
lawful detainer.  Section  7336,  R.  S.  Mo.,  1919,  allows  the  phy- 
sician whose  license  to  practice  has  been  revoked  by  the  State 
Board  of  Health  to  proceed  by  certiorari  to  the  Circuit  Court. 
So  also  the  Public  Service  Commission  Act,  Laws  of  1913,  sees. 
111-113,  p.  641,  provides  for  a  species  of  certiorari.  But  outside 
of  a  few  statutes  of  the  character  named,  this  state  has  the  com- 
mon law  writ  of  certiorari.  It  has  no  doubt  been  modified  in  a 
way  by  case  made  law.  This  writ  has  been  defined  in  Bacon's 
Abridgment,  Vol.  1,  p.  559  (5th  Ed.)  thus: 


GENERAL  OBSERVATIONS 
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"Certiorari  is  an  original  writ  issuing  out  of  Chancery,  or 
the  King's  Bench,  directed  in  the  King's  name,  to  the  judges  or 
officers  of  inferior  courts  commanding  them  to  return  the  rec- 
ords of  a  cause  depending  before  them,  to  the  end  the  party  may 
have  the  more  sure  and  speedy  justice  before  him,  or  such  other 
justices  as  he  shall  assign  to  determine  the  cause." 

Tidd's  Practice  gives  this  definition : 

"A  certiorari  is  a  writ  issued  from  a  superior  court  to  an 
inferior  court,  tribunal  or  oflFicer  exercising  judicial  powers, 
whose  poceedings  are  summary  or  in  a  course  diflFerent  from 
the  common  law,  commanding  the  latter  to  return  the  records  of 
a  cause  pending  before  it  to  the  superior  court." 

Bailey  in  Vol.  1,  p.  621,  gives  this  idea  of  the  writ  from  the 
American  view  point: 

"The  purpose  of  the  writ  is  to  have  the  entire  record  of  the 
inferior  tribunal  brought  before  the  superior  court,  to  determine 
whether  the  former  had  jurisdiction  or  had  exceeded  its  jurisdic- 
tion or  had  failed  to  proceed  according  to  the  essential  require- 
ments of  the  law." 

At  common  law  it  was  not  a  writ  of  right,  but  its  issuance 
was  within  the  discretion  of  the  court  to  which  application  was 
made.^  And  so  far  as  Missouri  is  concerned,  the  common  law 
writ  of  certiorari  may  be  classed  as  a  discretionary  writ,  rather 
than  a  writ  of  right.  Its  purpose  is  not  to  take  the  place  of  an 
appeal  or  writ  of  error,  but  to  reach  those  cases  where  there  is 
no  appeal  or  writ  of  error.  At  common  law  there  was  no  appeal, 
but  there  was  a  writ  of  error,  and  as  a  rule  the  writ  of  certiorari 
would  not  be  ganted  where  a  writ  of  error  could  have  been  in- 
voked. The  writ,  so  far  as  used  in  this  state,  is  not  designed  to 
bring  up  for  consideration  mere  errors  in  the  course  of  a  trial, 
such  as  are  heard  upon  appeal  or  writ  of  error.  The  purpose  is 
to  bring  to  the  superior  court  the  record  of  the  inferior  court 
to  the  end  that  it  may  be  determined  whether  or  not  the  inferior 
court  was  without  jurisdiction,  or  if  it  had  jurisdiction,  whether 
or  not  it  has  proceeded  according  to  law,  and  kept  within  that 

1.   Harris  on  Certiorari,  sec.  3,  p.  4. 
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jurisdiction.*  At  common  law,  in  England,  and  even  in  this  state 
the  writ  has  been  used  to  bring  up  a  case  to  be  tried  upon  its  mer- 
its in  a  higher  court.'  And  the  case  was  determined  there* 
There  was,  however,  a  statute  which  authorized  the  transfer,  if 
such  statute  was  constitutional.  The  constitutionality  of  the  sta- 
tute was  raised  but  the  writ  seems  to  have  been  granted  upon 
common  law  rules. 

In  the  Dawson  case,  supra,  Black,  J.,  used  language  which 
perhaps  is  better  than  ours  upon  this  point,  and  I  quote  thus : 

"But  it  cannot  be  said  that  the  writ  will  be  issued  only  in 
those  cases  where  the  lower  court  has  no  jurisdiction  whatever 
over  the  case  before  it.  High  says:  *The  province  of  the  writ 
is  not  necessarily  confined  to  cases  where  the  subordinate  court 
is  absolutely  devoid  of  jurisdiction,  but  is  also  extended  to  cases 
where  such  tribunal,  although  rightfully  entertaining  jurisdiction 
of  the  subject-matter  in  controversy,  has  exceeded  its  legitimate 
powers'." 

Judge  Black  had  before  him  a  case  in  prohibition,  but  in 
State  ex  rel  v.  Stnith^  the  Supreme  Court  applied  the  same  doc- 
trine in  certiorari.  I  may  add  that  what  can  be  reached  by  pro- 
hibition before  the  lower  tribunal  acts  may  be  reached  by  cer- 
tiorari after  the  court  has  acted. 

It  is  perhaps  needless  to  say  that  such  writ  only  brings  up 
the  record  of  the  lower  court  or  tribunal  for  review  by  the  su- 
perior court*.  And  usually  this  is  after  a  final  disposition  of  the 
case  in  the  lower  court. 

With  these  general  observations,  I  shall  proceed  to  the  real 
subject  I  have  in  mind,  i.  e.  the  writ  of  certiorari,  as  used  by 
the  Supreme  Court  of  Missouri  in  the  interest  of  harmony  of 
opinions  and  uniformity  of  the  law. 

2.  State  ex  rel  Dawson  v.  St.  Louis  Court  of  Appeals  (1889)  99 
Mo.  1.  c.  221,  12  S.  W.  661 ;  State  ex  tel.  v.  Smith  (1903)  176  Mo.  1.  c.  99, 
75  S.  W.  586. 

3.  Rector  v.  Price  (1822)  1  Mo.  198. 

4.  Rector's  Adm'r,  v.  Price  (1823)  1  Mo.  373. 

5.  (1903)  176  Mo.  1.  c.  99,  75  S.  W.  586. 

6  State  ex  rel.  v.  Smith  (1903)  176  Mo.  1.  c.  99,  75  S.  W.  586. 
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II 


HISTORY  OF  THE  WRIT 


The  writ  of  certiorari  as  now  used  for  the  review  of  opin- 
ions of  the  several  Courts  of  Appeals  has  had  a  somewhat  check- 
ered career.  The  Supreme  Court  first  asserted  this  right  in  the 
case  of  State  ex  rel,  Curtis  v.  Broaddus',  Prior  to  that  time  it 
had  not  asserted  it,  but  on  the  other  hand  had  denied  the  right. 
The  cases  will  be  found  collected  in  the  dissenting  opinion  of 
Bond,  J.,  in  State  ex  rel,  v.  Robertson^.  These  earlier  cases  were 
mostly  mandamus  or  prohibition  cases,  but  after  the  constitu- 
tional amendment  of  1884,  certiorari  was  specifically  denied  in 
State  ex  rel,  v.  Smith  et  al.^  Shortly  thereafter,  how- 
ever, there  was  a  vigorous  dissent  to  the  first  ruling,  and  Judge 
Sherwood,  who  wrote  the  opinion  in  State  ex  rel,  v.  Smith,  supra, 
joined  in  this  dissent.  Both  he  and  Judge  Thomas  concurred  in 
the  dissenting  opinion  of  Gantt,  J.,  in  State  ex  rel,  v.  Smith^^, 
where  the  following  significant  language  appears: 

"Section  8  provides :  *The  Supreme  Court  shall  have  super- 
intending control  over  the  courts  of  appeals  by  mandamus,  pro- 
hibition and  certiorari.^  The  history  of  this  amendment  is  so  re- 
cent that  its  object  is  well  known.  Owing  to  the  crowded  condi- 
tion of  the  docket  of  this  court  at  that  time,  an  eflFort  was  made 
to  relieve  it  by  the  creation  of  these  courts  of  appeals.  This 
amendment  had  two  main  purposes  in  view.  One  was  to  relieve 
the  overcrowded  docket  of  this  court,  and  to  prevent  delays  in 
the  administration  of  justice ;  the  other  was  to  keep  these  courts 
of  appeals  in  accord  with  each  other  in  their  decisions,  and  with 
the  rulings  of  this  court.  Hence  it  is  made  the  duty  of  either  of 
said  courts  when  one  of  the  judges  sitting  therein  shall  deem  one 
of  its  decisions  contrary  to  any  previous  decision  of  any  one  of 
said  courts  or  of  this  court  to  certify  the  transcript  to  this  court. 

7.  (1911)  238  Mo.  189,  142  S.  W.  340. 

8.  (1916)  264  Mo.  1.  c.  681-2,  188  S.  W.  101. 

9.  (1890)  101  Mo.  174,  14  S.  W.  108. 

10.  (1891)  107  Mo.  1.  c.  533,  16  S.  W.  401. 
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"Previous  to  the  adoption  of  this  amendment  an  appeal 
would  lie  from  the  St.  Louis  Court  of  Appeals  to  this  court. 
It  seems  clear  that  the  l^slature  when  it  submitted  this  amend- 
ment and  the  people  when  they  adopted  it,  intended  and  designed 
that  every  citizen  and  litigant  should  have  the  equal  protection 
of  the  law  within  this  state,  and  there  should  be  unif9rmity  in 
the  administration  of  justice.  Had  it  been  understood  that  one 
tribunal  in  the  eastern  portion  of  the  state  could  declare  the  law 
one  way  and  another  tribunal  in  the  western  portion,  another 
way,  and  that  no  provision  was  made  to  prevent  such  a  result, 
in  our  opinion  the  amendment  would  have  been  defeated.  But 
the  sixth  section  commended  it  to  the  bar  and  the  people  alike, 
because  by  it  it  was  thought  a  simple  mode  was  provided  to  in- 
sure uniformity  in  the  decisions  of  all  the  courts;  and  to  provide 
against  oversight  or  error  this  court  was  made  the  final  arbiter, 
with  power  of  superintendence  over  all  inferior  courts,  and  courts 
of  appeal  especially,  with  power  to  issue  writs  of  mandamus, 
prohibition  and  certiorari," 

It  is  true  that  this  case  was  a  mandamus  case  against  a 
court  of  appeals,  but  the  reasoning  of  the  matter  is  pertinent  here. 
These  three  members  of  the  court  as  then  constituted,  Sherwood, 
C.  J.,  Gantt  and  Thomas,  JJ.,  were  of  the  opinion  that  one  of 
the  purposes  of  the  amendment  of  the  constitution  in  1884  was 
to  secure  harmony  in  the  law  and  in  the  judicial  opinions  of  the 
state.  They  went  so  far  as  to  say  that  such  amendment  would 
not  have  been  adopted,  but  for  this  understanding.  The  signifi- 
cant portion  of  Judge  Gantt's  opinion  is  in  the  words:  "and  to 
provide  against  oversight  or  error  this  court  was  made  the  final 
arbiter,  with  power  of  supervision  over  all  inferior  courts,  and 
courts  of  appeals  especially,  with  power  to  issue  writs  of  manda- 
mus, prohibition  and  certiorari," 

It  must  be  borne  in  mind  that  he  was  discussing  a  case 
wherein  there  was  an  alleged  conflict  of  opinions  between  the 
Supreme  Court  and  one  of  the  Courts  of  Appeals.  So  that  it  will 
be  seen  that  the  rule  announced,  which  precluded  the  Supreme 
Court  from  reaching  the  Courts  of  Appeals  when  there  was  con- 
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flict  of  opinions  was  not  one  established  in  unanimity  of  thought 
among  the  judges.  Suffice  it  to  say  that  it  was  established  and 
remained  until  the  Curtis  case  mentioned  before.  The  writer 
had  the  pleasure  of  being  admitted  to  the  bar  by  Judge  Gantt 
whilst  he  was  a  circuit  judge  and  lived  within  the  same  circuit 
in  adjoining  counties.  I  served  upon  the  supreme  bench  with 
him  later,  and  know  that  he  never  gave  sanction  to  the  first  rule, 
but  followed  it  because  it  had  been  announced  by  the  majority. 
No  judge  of  the  Supreme  Court  would  have  been  more  grati- 
fied at  the  rule  now  prevailing  and  first  announced  in  the  Curtis 
case,  than  Judge  Gantt,  had  he  served  long  enough  to  have  par- 
ticipated in  the  Curtis  case.  I  feel  that  I  can  authoritatively  say 
that  he  never  departed  from  the  views  expressed  in  his  dissent. 
He  only  yielded  to  the  majority  view  in  later  opinions.  While 
the  first  rule  was  not  one  bom  in  unanimity  of  thought,  the  same 
can  be  said  of  the  rule  having  its  origin  in  the  Curtis  case.  There 
has  been,  and  there  is  now,  diversity  of  thought  upon  the  pro- 
priety of  our  present  writ  of  certiorari  among  the  judges  of  the 
Supreme  Court.  This  appears  from  the  opinion  of  Woodson,  C. 
J.,  in  State  ex  rel.  v.  Robertson^^,  where  he  announces  for  the 
first  time  his  submission  to  the  present  rule,  rather  than  his  ac- 
quiescence therein.  From  the  announcement  of  the  principles  to 
the  effect  that  the  Supreme  Court  could  and  would,  under  its 
writ  of  certiorari,  bring  before  it  the  opinion  of  a  court  of  ap- 
peals, and  quash  said  opinion  and  the  judgment  founded  thereon, 
as  expressed  first  in  the  Curtis  case,  there  was  a  long  drawn  out 
fight  for  the  maintenance  of  the  rule.  Every  time  a  new  face 
appeared  upon  the  Supreme  Court,  interested  lawyers  renewed 
this  fight,  but  it  finally  culminated  in  the  case  of  State  ex  rel.  v. 
Robertson,  supra,  wherein  Woodson,  C.  J.  yielded  his  personal 
views  to  those  of  the  majority,  and  wherein  by  four  concur- 
rences, the  separate  concurring  opinion  of  the  writer  once  for 
all,  again  announced  the  fact  that  under  the  superintending  con- 
trol given  the  Supreme  Court  by  the  Constitution,  such  court 
could  by  its  writ  of  certiorari  bring  before  it  the  record  (which 

11.    (1916)  264  Mo.  1.  c.  668,  188  S.  W.  101. 
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under  the  constitution,  sec.  15,  art.  6  includes  the  opinion)  of  a 
court  of  appeals,  and  quash  such  record,  including  both  the  opin- 
ion and  judgment  entered  thereon.  Since  this  case  there  has 
been  substantial  unamimity  of  opinion  in  the  Supreme  Court. 
I  say  substantial,  because  it  should  be  noted  that  our  lamented 
Judge  Bond  to  the  day  of  his  death  opposed  this  assertion  of 
power  of  the  Supreme  Court.  The  reasons  for  the  rule  I  shall 
discuss  but  slightly,  because  I  exhausted  my  thought  upon  that 
question  in  State  ex  rel  v.  Robertson^^,  and  those  interested  can 
read  for  themselves. 

Before  passing  to  the  reasons  for  the  present  rule  it  will 
not  be  improper,  I  trust,  for  me  to  say  that  I  came  to  the  Su- 
preme Court  thoroughly  convinced  that  the  Supreme  Court  not 
only  had  the  constitutional  power  and  right  to  review  the  opin- 
ions of  the  courts  of  appeals,  to  determine  the  question  of  con- 
flict, but  that  it  was  its  constitutional  duty  so  to  do,  notwithstand- 
ing the  increase  of  work  that  would  be  imposed.  I  found,  how- 
ever, that  there  were  different  views  existing  among  the  members. 
There  were  those  who  denied  that  the  right  existed.  There  was  at 
least  one,  whom  I  have  mentioned,  who  in  innermost  thought 
was  opposed  to  the  old  rule,  as  indicated  by  the  dissent  from 
which  I  have  quoted,  and  there  were  others  who  opposed  a 
change  of  the  then  existing  rule,  without  assigning  further  reason 
than  its  long  existence.  But  smouldering  fires  need  but  a  slight 
gust  of  wind  to  produce  the  flame.  Curtis'^*  case  was  the  gust  of 
wind. 

Curtis  had  sued  Sexton  in  the  Jackson  County  Circuit  Court, 
and  being  forced  to  a  nonsuit,  nisi,  he  appealed  to  the  Supreme 
Court^*.  Judge  Valliant  wrote  the  opinion  and  ruled  that  Curtis 
had  adduced  suflFicient  evidence  to  take  his  case  to  the  jury,  and 
reversed  and  remanded  the  cause.  Upon  a  retrial  Curtis  obtain- 
tained  a  judgment  but  in  the  meantime  the  jurisdictional  amounts 

12.  (1916)  264  Mo.  1.  c.  671,  188  S.  W.  101. 

13.  State  ex  rel  Curtis  v.  Broaddus  (1911)  238  Mo.  189,  142  S.  W. 

340. 

14.  Curtis  V.  Sexton  (1907)  201  Mo.  217,  100  S.  W.  17. 
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had  been  changed,  and  the  next  appeal  went  to  the  proper  court 
of  appeals.  Although  the  evidence  was  substantially  the  same, 
that  court  reversed  the  case  on  the  ground  that  a  demurrer  to 
the  evidence  should  have  been  given,  and  also  refused  to  certify 
to  the  Supreme  Court,  although  asked  so  to  do  upon  the  ground 
that  their  ruling  conflicted  with  the  ruling  of  the  Supreme  Court. 
This  was  the  straw  which  broke  the  camel's  back. 

Councel  in  later  cases  undertook  to  argue  that  we  meant, 
by  the  ruling  in  Staie  ex  reL  v.  Broaddus^^,  to  say  that  the  Su- 
preme Court  would  only  issue  its  writ  of  certiorari  to  courts  of 
appeals  in  cases  where  the  Supreme  Court  had  once  heard  the 
particular  case.  These  arguments  fell  upon  deaf  ears,  and  the 
rule  was  adhered  to  just  as  we  have  it  now. 

There  is  an  able,  exhaustive,  and  instructive  resume  of  all 
the  Supreme  Court  cases  from  the  above  case  up  to  August,  1916, 
in  13  Law  Series,  Missouri  Bulletin,  pages  30  to  75  inclusive. 
Its  author  is  the  Hon.  J.  P.  McBaine,  now  Dean  of  the  Law  De- 
partment of  the  Missouri  State  University.  One  will  read  this 
article  with  much  pleasure  and  profit. 


Having  been  a  part  and  parcel  of  the  majority  in  the  Su- 
preme Court  which  first  established  the  present  rule  as  to  cer- 
tiorari to  the  courts  of  appeals,  I  hope  to  be  able  to  assign  to 
you  satisfactory  reasons  for  this  present  day  rule.  As  stated,  I 
shall  be  brief  upon  this  point,  because  I  have  pointed  to  the  case 
where  I  have  fully  discussed  the  reasons — not  as  ably  as  it 
might  have  been,  but  with  such  power  as  I  possessed.  My  time, 
then,  as  it  has  been  in  the  preparation  of  these  notes,  was  limited. 
But  to  the  reasons  for  the  present  rule.  By  the  original  consti- 
tution of  1875,  sec.  3  art.  VI,  the  Supreme  Court  was  given  the 
power  and  right  of  "a  general  superintending  control  over  all 
inferior  courts".    By  the  same  section  the  Supreme  Court  was 

15.    (1911)  238  Mo.  189,  142  S.  W.  340. 
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granted  the  power  "to  issue  writs  of  habeas  corpus,  mandamus, 
quo  warranto,  certiorari  and  other  original  remedial  writs,  and 
to  hear  and  determine  the  same."  By  section  12  of  art.  VI  of 
this  original  constitution  the  St.  Louis  Court  of  Appeals  was 
created,  but  it  should  be  noted  that  there  was  no  provision  re- 
quiring that  court  to  follow  the  last  controlling  opinion  of  the 
Supreme  Court.  This  is  no  doubt  accounted  for,  in  part,  by  the 
fact  that  in  the  more  important  cases  to  be  disposed  of  by  that 
court  an  appeal  or  writ  of  error  would  lie  to  the  Supreme  Court. 
But  in  1884,  when  by  amendment  to  the  constitution,  a  system 
of  courts  of  appeals  was  provided  for,  the  framers  of  the  amend- 
ment had  looked  into  the  future  and  bethought  themselves  of 
what  might  happen.  By  this  amendment  the  field  of  action  of 
the  St.  Louis  Court  of  Appeals  was  broadened,  the  Kansas  City 
Court  of  Appeals  created,  and  provision  made  for  the  establish- 
ment of  a  third  court  of  the  same  class^*.  Section  6  of  the 
amendment  of  1884,  provides: 

"When  any  one  of  said  courts  of  appeals  shall  in  any  cause 
or  proceeding  render  a  decision  which  any  one  of  the  judges 
therein  sitting  shall  deem  contrary  to  any  previous  decision 
of  any  one  of  said  courts  of  appeals,  or  of  the  Supreme  Court, 
the  said  Court  of  Appeals  must,  of  its  own  motion,  pending  the 
same  term  and  not  afterward,  certify  and  transfer  said  cause  or 
proceeding  and  the  original  transcript  therein  to  the  Supreme 
Court,  and  thereupon  the  Supreme  Court  must  rehear  and  de- 
termine said  cause  or  proceeding,  as  in  case  of  jurisdiction  ob- 
tained by  ordinary  appellate  process ;  and  the  last  previous  rul- 
ings of  the  Supreme  Court  on  any  question  of  law  or  equity 
shall,  in  all  cases,  be  controlling  authority  in  said  courts  of  ap- 
peals." 

Then,  for  fear  that  the  original  constitution  had  not  made 
the  right  and  power  of  the  Supreme  Court  clear  this  amend- 
ment of  1884,  by  section  8  thereof  provided:  "The  Supreme 
Court  shall  have  superintending  control  over  the  courts  of  ap- 
peals by  mandamus,  prohibition  and  certiorari!' 

16.   Sees.  1,  2  and  3  o£  the  amendment  of  1884. 


12 


Law  Series  24,  Missouri  Bulletin 


By  referring  to  section  6,  it  will  be  seen  that  the  last  clause 
thereof  reads:  "and  the  last  previous  rulings  of  the  Supreme 
Court  on  any  question  of  law  or  equity  shall,  in  all  cases,  be 
controlling  authority  in  said  courts  of  appeals."  It  was  those 
provisions  that  Judge  Gantt  had  before  him  in  State  ex  reL  v. 
Smith^'',  when  he  said :  "It  seems  clear  that  the  legislature  when 
it  submitted  this  amendment,  and  the  people  when  they  adopted 
it,  intended  and  designed  that  every  citizen  and  litigant  should 
have  the  equal  protection  of  the  law  within  this  state,  and  there 
should  be  uniformity  in  the  administration  of  justice.  Had  it 
been  understood  that  one  tribunal  in  the  eastern  portion  of  the 
state  could  declare  the  law  one  way  and  another  tribunal  in  the 
western  portion  another  way,  and  that  no  provision  was  made  to 
prevent  such  a  result,  in  our  opinion  the  amendment  would  have 
been  defeated.  But  the  sixth  section  commended  it  to  the  bar 
and  the  people  alike,  because  by  it  it  was  thought  a  simple  mode 
was  provided  to  insure  uniformity  in  the  decision  of  all  the 
courts."  He  meant  by  "all  the  courts"  not  only  the  courts  of 
appeals,  but  the  Supreme  Court  as  well,  for  he  closes  the  para- 
graph with  these  enlightening  words:  "and  to  provide  against 
over-sight  or  error  this  court  (the  Supreme  Court)  was  made 
the  final  arbiter,  with  power  of  superintendence  over  all  inferior 
courts,  and  courts  of  appeal  especially,  with  power  to  issue  writs 
of  mandamus,  prohibition,  and  certiorari," 

The  idea  is  that  by  the  amended  constitution  we  were  adopt- 
ing a  system  of  appellate  courts,  with  the  Supreme  Court  at  the 
head  thereof,  and  with  a  superintending  control  of  those  courts 
by  the  Supreme  Court.  Throughout  the  whole  thread  of  this 
amended  constitution  runs  the  thought  of  uniformity  in  the 
case  law  of  the  state  as  announced  by  the  several  appellate  courts. 
The  courts  of  appeals  were  to  be  guided  in  their  opinions  by  the 
last  previous  rulings  of  the  Supreme  Court.  This  was  provided 
because  there  could  be  no  harmony  in  the  base  law  without  it. 
To  reach  this  end  two  methods  were  provided:  (1)  a  judge  of 
the  court  of  appeals  could  say  that  the  majority  opinion  of  that 

17.    (1891)  107  Mo.  1.  c.  533,  16  S.  W.  401. 
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court  conflicted  with  certain  opinions  of  the  Supreme  Court,  or 
of  another  court  of  appeals,  and  ask  that  cause  be  certified  to 
the  Supreme  Court  for  final  determination ;  or,  (2)  in  the  event, 
using  the  language  of  Judge  Gantt,  by  "oversight  or  error*'  the 
courts  of  appeals  failed  to  follow  the  last  rulings  of  the  Supreme 
Court,  then  by  certiorari  that  court  could  correct  the  conflict,  and 
preserve  the  harmony  of  the  law.  Judge  Gantt  uses  the  term, 
"oversight  or  error"  but  may  we  be  permitted  to  suppose  a  flag- 
rant case?  Suppose  a  court  of  appeals  passed  upon  a  case,  oth- 
erwise within  its  jurisdiction,  and  openly  said  that  their  opinion 
did  not  accord  with  the  last  rulings  of  the  Supreme  Court,  but 
failed  to  certify  such  case  to  the  Supreme  Court,  what  would  be- 
come of  harmony  in  the  case  law,  if  the  Supreme  Court  could 
not  bring  before  it,  by  certiorari,  the  record  in  that  case,  and 
upon  a  hearing  quash  such  record? 

Judge  Bond,  with  great  diligence,  has  collected  all  the  cases 
supporting  the  old  rule  in  his  dissenting  opinion  in  State  ex  reL 
v.  Robertson}^,  Those  cases  will  be  searched  in  vain  for  any 
serious  discussion  of  that  portion  of  section  6  of  the  amendment 
of  1884,  which  reads:  "And  the  last  previous  rulings  of  the 
Supreme  Court  on  any  question  of  law  or  equity  shall,  in  all 
cases,  be  controlling  authority  in  said  courts  of  appeals."  Those 
cases  proceed  upon  the  erroneous  theory,  that  simply  because 
the  particular  case  fell  within  the  appellate  jurisdiction  of  a 
court  of  appeals,  such  court  could  in  the  face  of  the  last  quoted 
clause  of  the  constitution,  decide  the  case  by  announcing  rulings 
of  law  or  equity  contrary  to  the  last  previous  rulings  of  the  Su- 
preme Court  upon  the  same  questions.  In  other  words  those 
cases  gave  no  effect  whatever  to  the  last  clause  of  section  6  of 
the  amendment  of  1884.  According  to  those  cases  there  was  left 
to  the  courts  of  appeals  alone  the  power  of  determining  whether 
or  not  there  was  conflict  of  opinion  between  them  and  the  Su- 
preme Court.  As  a  practicing  lawyer  the  rule  of  those  cases 
grated  upon  my  better  judgment,  and  I  never  could  bring  to  my 

la    (1916)  264  Mo.  1.  c.  681-2,  188  S.  W.  101. 
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legal  conscience  an  acquiescence  in  the  law  announced  in  those 
cases. 

It  was  a  useless  act  for  the  framers  of  the  amendment  of 
1884  to  make  the  last  previous  rulings  of  the  Supreme  Court 
controlling  upon  the  courts  of  appeals,  if  other  portions  of  the 
instrument  did  not  give  to  the  Supreme  Court  power  to  enforce 
this  constitutional  provision  as  against  the  courts  of  appeals. 
Our  view  is  that  this  power  was  specifically  granted  by  section 
8  of  the  amendment  of  1884,  wherein  it  is  said :  "The  Supreme 
Court  shall  have  superintending  control  over  the  courts  of  Bp- 
peals  by  mandamus,  prohibition  and  certiorari,"  In  other  words, 
if  such  a  court  refuses  to  hear  and  determine  a  case  which  it 
should  hear  and  determine,  the  Supreme  Court  by  mandamus 
can  compel  it  to  act.  If  such  court  assumes  jurisdiction  and 
threatens  to  determine  a  case  contrary  to  the  constitution  and 
law,  the  Supreme  Court  can  prohibit  such  threatened  action. 
And,  if  such  court  has  determined  a  case  in  violation  of  the  con- 
stitution and  law,  the  Supreme  Court  by  its  writ  of  certiorari 
can  bring  before  it  the  record  and  upon  a  hearing  quash  such 
record. 

In  what  I  have  just  written  I  have  had  in  view  the  purpose 
of  the  writ  of  certiorari  as  announced  by  the  authorities,  i^  e. 
"The  purpose  of  the  writ  is  to  have  the  entire  record  of  the  in- 
ferior tribunal  brought  before  the  Supreme  Court,  to  determine 
whether  the  former  had  jurisdiction  or  had  exceeded  its  juris- 
diction or  had  failed  to  proceed  according  to  the  essential  re- 
quirements of  the  law!'  I  must  add  that  the  constitution  is  a 
vital  part  of  the  law. 

Both  the  old  rule  and  the  present  rule  of  the  Supreme  Court 
are  in  accord  on  the  question  that  the  record  and  judgment  of  a 
court  of  appeals,  upon  certiorari,  can  be  quashed  by  the  Supreme 
Court,  if  the  court  of  appeals  was  without  jurisdiction  in  the 
first  instance.  The  difference  between  the  two  rules  lies  within 
the  latter  portion  of  the  quotation  given  in  the  preceding  para- 
graph. The  present  rule  proceeds  upon  the  theory  that  a  court  of 
appeals  may  have  jurisdiction  in  the  first  instance,  but  in  the 
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course  of  its  proceedings  it  may  violate  the  constitution,  and 
thereby  act  in  excess  of  its  lawful  jurisdiction.  Such  is  the 
case  when  such  a  court,  in  deciding  a  case,  otherwise  within  its 
lawful  power,  acts  beyond  its  jurisdiction  when  it  either  fails  or 
refuses  to  recognize  the  last  previous  ruling  of  the  Supreme 
Court  as  controlling.  The  constitution  says  that  such  last  pre- 
vious ruling  of  the  Supreme  Court  shall  be  controlling,  and  when 
a  court  of  appeals  violates  this  provision,  it  gets  beyond  its  law- 
ful jurisdiction  and  authority  in  the  particular  case. 

To  be  plain,  the  constitution  has  fixed  an  orbit  in  which 
these  courts  must  travel  in  the  disposition  of  the  cases  properly 
before  them.  Following  the  last  previous  ruling  of  the  Supreme 
Court  is  a  constitutional  provision  which  must  be  obeyed,  if  the 
courts  of  appeals  would  travel  in  the  orbit  fixed  for  them  by  the 
amendment  of  1884.  They  are  acting  in  excess  of  their  lawful 
powers  when  they  ignore  this  provision  of  the  constitution,  and 
their  record  should  be  quashed  upon  certiorari.  In  conclusion 
it  will  suffice  to  say  that  the  Supreme  Court  has  the  constitutional 
power  to  determine  an  alleged  conflict  of  opinions,  and  to  quash 
the  opinion  of  a  court  of  appeals,  if  such  opinion  conflicts  with 
previous  rulings  of  the  Supreme  Court.  Harmony  in  the  case 
law  cannot  otherwise  be  attained. 


To  the  beginner  in  the  law,  the  practice  is  a  thing  of  first 
importance.  The  Supreme  Court  has  clearly  indicated  to  the 
bar  that  the  granting  of  the  writ  of  certiorari  is  purely  discre- 
tionary**. It  was  such  at  the  common  law  and  our  rule  comports 
with  that  of  the  common  law. 

Limiting  our  discussion  to  the  writ  of  certiorari  as  used  by 
the  Supreme  Court  against  the  courts  of  appeals  in  the  interest 
of  uniformity  of  the  law,  it  must  be  said  that  the  practice  is  gov- 

19.  State  ex  rel  Gardner  v.  Hall  (1920)  282  Mo.  425,  221  S.  W. 
708;  State  ex  rel  v.  Bllison  (1921)  230  S.  W.  970. 
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erned,  (1)  by  the  niles  of  the  Supreme  Court,  and  (2)  by  the 
case-made  law  since  the  case  of  State  ex  reL  v.  Broaddus^^. 

The  applicable  rules  are  Nos.  32,  33  and  34  of  the  present 
revised  rules  of  the  Supreme  Court,  which  rules  are  printed  at 
the  end  of  each  volume  of  the  reports.  The  •first  two  rules  (32 
and  33)  have  but  general  application.  Thus  rule  32  provides 
that  no  remedial  writ  will  be  granted  when  the  party  has  adequate 
relief  by  appeal  or  writ  of  error.  By  rule  33  it  is  indicated  that 
oral  arguments  will  not  be  heard  on  applications  for  remedial 
writs,  and  this  applies  to  applications  or  petitions  for  the  writ 
of  certiorari.  This  rule  also  provides  that  if  a  remedial  writ  is 
granted,  then  upon  final  hearing  "printed  abstracts  and  briefs 
shall  be  filed  in  all  respects  as  is  required  in  appeals  and  writs 
of  error  in  ordinary  cases".  This  rule  should  be  noted,  because 
lawyers  of  long  experience  have,  a  few  times,  overlooked  the 
fact  that  a  printed  abstract  was  required  in  a  certain  case.  This 
rule  applies  to  certiorari  and  must  be  observed. 

Rule  34  is  one  which  applies  specifiically  to  applications  for 
the  writ  of  certiorari,  which  we  have  under  discussion.  The  rule 
requires,  (1)  a  notice  of  five  days  to  the  opposite  party,  or  par- 
ties adversely  affected,  (2)  that  the  petition  or  application  shall 
not  exceed  five  pages,  in  which  counsel  shall  "concisely  set  out 
the  issue  presented  to  the  court  of  appeals  and  show  wherein  and 
in  what  manner  the  alleged  conflicting  ruling  arose,  and  shall 
designate  the  precise  place  in  our  ofiFicial  reports  where  the  con- 
trolling decision  will  be  found  "and  (3)  such  petition  shall  be 
accompanied  by,  (a)  copy  of  the  court  of  appeal's  opinion  com- 
plained of  in  the  petition,  (b)  copy  of  motion  for  rehearing,  or 
to  transfer  to  the  Supreme  Court,  with  copy  of  the  rulings  upon 
such  motion  or  motions  by  the  court  of  appeals,  (c)  suggestions 
in  support  of  the  petition  or  application,  which  shall  not  exceed 
six  typewritten  or  printed  pages.  The  notice  which  the  rule 
requires  to  be  given  to  the  party  adversely  interested  must  be 
accompanied  by  a  true  copy  of  the  petition  and  all  the  exhibits 
and  suggestions.   The  adverse  party  may  file  suggestions  in  op- 

20.    (1911)  238  Mo.  189,  142  S.  W.  340. 
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position  to  the  granting  of  the  writ  at  any  time  prior  to  the  date 
fixed  by  the  notice  as  the  time  for  the  presentation  of  the  appli- 
cation or  petition  for  the  writ.  These  suggestions  must  be  lim- 
ited to  five  pages.  The  purpose  of  this  rule  is  obvious.  If  there 
is  a  real  conflict  of  opinion,  it  does  not  require  a  volume  of  mat- 
ter to  state  it  Some  lawyers  imagine,  or  seem  to  imagine,  that 
verbosity  is  an  evidence  of  erudition,  but  quite  the  contrary  is 
true.  The  real  legal  mind  is  full  of  thought  and  substance  with 
the  power  to  express  it  in  precise  and  brief  terms. 

One  suggestion  may  not  be  out  of  the  way  here.  An  appli- 
cation for  the  writ  should  concisely  show  the  issues,  nisi,  and 
the  issues  in  the  court  of  appeals.  Further,  it  should  be  shown 
in  the  fewest  apt  words  the  ruling  or  rulings  of  that  court  which 
conflict  with  those  of  the  Supreme  Court,  pointing  to  the  case 
or  cases  by  book  and  page.  One  should  not  endeavor  to  find  a 
great  number  of  conflicts,  but  find  the  real  conflicts,  if  such 
there  be.  Too  many  lawyers  proceed  upon  the  drag-net  theory. 
If  one  has  a  case  of  real  conflict  he  should  state  it  and  quit.  It 
requires  the  time  of  the  court  to  winnow  the  grain  from  the 
chaff  in  these  drag-net  applications.  A  lawyer  should  not  drift 
into  the  habit  of  preparing  such  applications.  Nor  should  he 
be  disappointed  if  the  court  is  unable  to  discern  conflict  even  in 
what  he  considers  a  real  conflict.  Great  minds  often  differ.  It 
is  safe  to  say  that  there  is  about  one  application  granted  to  where 
there  are  seven  to  nine  refused. 

Another  matter  of  interest  is  that  if  the  court  has  in  mind 
a  case  decided  by  the  Supreme  Court,  which  does  in  fact  conflict 
with  that  of  the  court  of  appeals,  the  court  will  make  use  of  its 
own  knowledge,  and  in  the  disposition  of  the  certiorari  case,  will 
use  the  case  of  which  it  has  knowledge,  although  not  called  to 
the  court's  attention  in  the  briefs.  This  is  done  on  the  theory 
that  real  harmony  of  the  law  is  the  chief  purpose  of  the  writ 
now  under  consideration. 

The  practice  of  the  Supreme  Court  under  its  rules  and  the 
law  is  to  be  found  in  cases  since  the  Curtis  case.  The  rules  of 
court  indicate  no  limit  of  time  within  which  petitions  or  appli- 


18 


Law  Series  24,  Missouri  Bulletin 


cations  for  the  writ  may  be  filed.  There  is  no  statute  upon  the 
subject  in  Missouri.  So,  a  rule  of  law  had  to  be  established  upon 
that  question.  This  was  to  have  been  expected  in  the  earlier  cases, 
but  it  did  not  come  forth,  because  the  question  was  not  raised 
by  counsel  until  the  recent  case  of  State  ex  reL  Berkshire  v.  Elli- 
son^^.  In  that  case  the  writ  of  certiorari  was  quashed  because 
of  laches.  In  other  words,  the  court  ruled  that  the  application 
upon  which  the  writ  was  issued  was  not  timely  made.  The 
further  ruling  was  that  a  period  of  thirty  days  from  the  time 
the  motion  for  rehearing  was  overruled  by  the  court  of  appeals, 
was,  to  say  the  least,  a  reasonable  time  within  which  to  make 
application  for  the  writ,  and  that  due  diligence  would  require 
notice  of  an  intended  application  even  earlier.  The  reasons  for 
this  rule  may  be  gathered  from  the  opinion  in  Berkshire's  case. 

The  most  important  question  in  the  matter  of  practice  (and 
not  mentioned  in  the  rules  of  court)  is  just  what  will  be  con- 
sidered by  the  court  in  the  final  disposition  of  the  case.  There 
were,  and  are  now,  members  of  the  court  entertaining  the  view 
that  we  should  consider  the  whole  record  before  the  court  of 
appeals,  including  the  evidence  preserved  in  the  bill  of  excep- 
tions. This  view  has  some  sustaining  authority  in  the  common 
law  practice.  The  court  has  finally  settled  the  matter  by  holding 
that  it  will  look  solely  to  the  opinion  of  the  court  of  appeals 
for  the  evidentiary  facts,  indulging  the  presumption  that  such 
court  has  stated  the  facts  in  its  opinion".  It  was  not  long  be- 
fore division  arose  as  to  whether  a  written  document  if  men- 
tioned in  the  opinion  could  be  considered  as 'a  part  of  the  opinion 
of  the  court  of  appeals.  Prior  to  Wahl's  case  it  had  been  ruled 
that  such  documents  would  be  considered^'.  The  peculiar  lan- 
guage of  WahVs  case  became  a  disturbing  factor.  The  lamented 

21.  (1921)  230  S.  W.  970. 

22.  State  ex  rel.  Wahl  v.  Reynolds  (1917)  272  Mo.  588,  199  S.  W. 

978. 

23.  ex  rel  v.  Ellison  (1915)  176  S.  W.  1.  c.  12;  State  ex  rel.  v. 
Robertson  (1916)  264  Mo.  661,  188  S.  W.  1.  c.  102;  State  ex  rel  v.  Ellison 
(1916)  191  S.  W.  1.  c  53. 
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Judge  Bond,  with  an  eye  singly  directed  to  the  curbing  of  the 
power  of  the  Supreme  Court  in  these  certiorari  cases,  used  this 
language:  "Nor  does  it  (the  court's  rule  of  review)  embrace 
any  consideration  of  the  record  of  the  case  in  the  court  of  ap- 
peals further  than  the  same  is  set  forth  in  the  opinion  under  re- 
view." "Set  forth"  in  the  record  might  have  a  very  restricted 
meaning,  and  I  have  no  doubt  (knowing  as  I  do  the  views  of 
Judge  Bond)  that  he  used  the  words  in  the  most  restrictive 
sense.  He  meant,  (leaving  out  of  consideration  what  construction 
those  who  agreed  with  him  gave  to  the  words)  that  if  the  opinion 
mentioned  an  instruction,  but  did  not  set  it  out  in  the  opinion 
in  substance  or  in  haec  verba,  the  Supreme  Court  could  not  look 
at  that  instruction.  These  unfortunate  words  "set  forth"  oc- 
casioned another  review  of  the  cases  in  State  ex  rel,  Kansas  City 
v.  Ellison**.  There  the  applicable  case  law  was  collated,  and  the 
rule  was  finally  announced  that  the  Supreme  Court  would  take 
the  facts  from  the  court  of  appeials  opinion  for  the  evidentiary 
facts  of  the  case,  but  would  also  examine  any  written  document 
mentioned  in  the  opinion,  although  not  "set  forth"  in  the  opin- 
ion. This  is  for  the  sound  reason  that  the  mention  of  such  writ- 
ten instruments  (which  includes  instructions)  made  such  writ- 
ten instruments  just  as  much  a  part  of  the  opinion,  as  if  they 
were  fully  written  out  therein.  This  is  a  sensible  rule,  and  it 
works  toward  the  ends  of  exact  justice.  A  court  of  appeals  can- 
not well  write  an  opinion  without  making  some  reference  to  the 
pleadings  and  the  several  contested  instructions.  Under  the 
present  rule  the  real  question  of  conflict  can  be  determined  with 
certainty. 

Finally,  upon  the  determination  of  the  case  upon  certiorari, 
the  Supreme  Court  either  quashes  the  record  of  the  court  of 
appeals,  or  quashes  its  own  writ.  The  latter  action  leaves  the 
action  of  the  court  of  appeals  undisturbed.  If  the  record  of  the 
court  of  appeals  is  quashed,  the  original  cage  is  left  pending 
there  as  if  it  had  never  been  determined,  but  in  the  future  deter- 

24.   (1920)  220  S.  W.  498. 
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mination  of  the  cause,  such  court  would  be  bound  ,  by  the  opinion 
of  the  Supreme  Court  in  the  certiorari  proceedings.  The  Su- 
preme Court  renders  no  judgment  in  the  particular  case,  which 
has  been  the  occasion  of  the  certiorari  proceeding. 

W.  W.  Graves 

Jefferson  City,  Missouri. 
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JANUARY,  NINETEEN  HUNDRED  AND  TWENTY-TWO 

"My  keenest  interest  is  excited,  not  by  what  are  called  great  questions 
and  great  cases,  but  by  little  decisions  which  the  common  run  of  selectors 
would  pass  by  because  they  did  not  deal  with  the  Constitution,  or  a 
telephone  company,  yet  which  have  in  them  the  germ  of  some  wider 
theory,  and  therefore  of  some  profound  interstitial  change  in  the  very 
tissue  of  the  law" — Mr.  Justice  Holmes,  Collected  Legal  Essays,  p.  269. 


NOTES  ON  RECENT  MISSOURI 
CASES 

CONTRACTS— OFFER  OF  REWARD  FOR  INFORMATION 
LEADING  TO  CONVICTION  OF  AN  OFFENDER— RIGHT  TO 
REWARD  ON  DEATH  OF  CONVICTED  PARTY  AFTER  ENTRY 
OF  JUDGMENT  OF  CONVICTION  AND  APPEAL  THEREFROM 
BUT  BEFORE  A  HEARING  ON  THE  APPEAL.  Scott  v.  American 
Express  Company.*  Defendant  offered  a  reward  for  first  information 
leading  to  the  arrest  and  conviction  of  the  person  who  robbed  a  certain 
express  messenger.  Plaintiff  gave  information  which  led  to  the  arrest 
and  conviction  of  one  Bunt)m  in  Tennessee.  Buntyn,  on  conviction,  ap- 
pealed and  while  his  appeal  was  pending  but  before  it  was  heard  died. 
Under  this  state  of  facts,  plaintiff  claimed  that  he  had  earned  the  reward 
and  brought  an  action  in  Missouri  to  recover,  the  same.  Plaintiff  had 
judgment  in  the  lower  court,  but  the  Springfield  Court  of  Appeals  re- 
versed it,  holding  that  plaintiff  could  not  recover  because  "conviction" 
meant  final  conviction,  and  also  because  defendant's  purpose  in  making  the 
offer  was  to  secure  Buntyn's  punishment.  It  was  stated  that  in  as 
much  as  there  had  been  neither  a  final  conviction,  nor  an  attainment  of 
defendant's  end,  plaintiff  was  not  entitled  to  the  reward.* 

1.    (1921)  233  S.  W.  492.  2.    (1921)  233  S.  W.  1.  c.  493. 

(21) 
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The  decisions  of  all  courts  seem  to  agree  that  an  advertisement,  of- 
fering a  reward  for  the  conviction  of  a  criminal  offender,  is  an  offer, 
which  looks  to  the  formation  of  an  unilateral  contract,  i.  e.  the  adver- 
tiser contemplates  as  the  acceptance  of  his  offer,  an  act  or  a  series  of 
acts.  If  the  expected  act  or  acts  are  performed  by  any  one  with  the 
intention  of  accepting  the  offer,  a  contract  results,  and  the  offerer  will 
be  bound  to  pay  the  reward.*  But  every  offer,  to  ripen  into  a  contract, 
must  be  accepted  according  to  its  terms,  and  therefore  the  difficult  ques- 
tion in  this  type  of  case  is  to  ascertain  what  is  meant  by  "conviction". 
If  what  is  done  by  the  claimant  of  the  reward  has  not  led  to  a  convic- 
tion in  the  intended  sense  of  that  word,  there  is  no  contract  because  the 
acts  contemplated  by  the  offerer  have  not  been  accomplished  and  there 
has  been  no  acceptance  of  the  offer  within  its  meaning.  Obviously  the 
decision  in  the  instant  case  is  correct  if  "conviction"  as  stipulated  for 
in  the  offer  meant  legal  conviction,  as  there  was  no  such  occurrence  until 
final  judgment  was  entered,  and  the  death  of  the  convicted  party  pend- 
ing the  appeal  abated  "the  prosecution  and  cause  of  action"  entirely.* 
Is  it  proper  then  to  hold  with  the  court  that  **conviction"  has  this  tech- 
nical meaning  in  offers  of  this  kind? 

An  accurate  answer  to  the  above  question  will  depend  on  ascertain- 
ing what  the  ordinary  offerer  of  a  reward  for  a  conviction  reasonably 
expects  to  get  by  way  of  performance  from  the  party  who  attempts  to 
accept  his  offer.  An  offerer  is  not  entitled  to  attribute  an  unusual  mean- 
ing to  his  offer,  or  to  say  that  it  carried  a  meaning  different  from  what 
it  appeared  to  mean  to  a  reasonably  intelligent  man.  If  an  offerer  has 
done  that  which  the  offer,  reasonably  interpreted,  appeared  to  call  for 
as  an  acceptance,  the  offerer  will  be  bound,  and  there  will  be  a  contract 
even  though  the  offerer  desired  the  offer  to  demand  something  other 
than  that  which  was  performed,  and  did  not  wish  to  be  bound  contractu- 
ally under  the  actually  existing  conditions.  In  determining  whether  or  not 
there  has  been  an  acceptance  of  an  offer,  the  question  invariably  is,  what  was 
the  offerer's  objective  intent  ?  The  courts  are  not  concerned  with  the  latter's 
subjective  intentions  and  expectations.  What  did  the  offerer,  as  reason- 
ably understood,  appear  to  ask  for  as  an  acceptance  is  the  test,  and  if 
the  offeree  has  accepted  according  to  such  a  construction  of  the  offer 
there  is  a  contract.* 


3.  Lovejoy  v.  Atchison,  etc.,  R.  R. 
(1893)  S3  Mo.  App.  386;  Freeman  v. 
City  of  Boston  (1842)  46  Mass.  56; 
Furman  v.  Pike  (1848)  21  N.  J.  L.  310. 
See  also  Harrard  v.  Dicker  son  (1914) 
180  Mo.  App.  70,  165  S.  W.  1135  (offer 
of  reward  for  capture) ;  Cummings  v. 
Clinton  Co.  (1903)  181  Mo.  162,  79  S. 
W.  1127  (offer  of  a  reward  for  arrest); 


Smith  V.  Vernon  Co.  (1905)  188  Mo. 
501,  87  S.  W.  942  (offer  of  reward  for 
arrest). 

4.  (1921)  233  S.  W.  1.  c.  493.  Sec 
accord  State  v.  Perrine  (1874)  56  Mo. 
602;  Carrolton  v.  Rhomberg  (1883)  7H 
Mo.  547.  See  U.  S.  v.  Pomeroy  (1907) 
152  Fed.  279. 

5.  Williston,  Contracts,  sec  21. 
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In  the  ordinary  case,  when  an  offer  is  made  for  information  leading 
to  the  conviction  of  a  person,  the  normal  purpose  attributable  to  the 
offerer  will  be  that  of  having  the  proper  court  take  jurisdiction  of  the 
offender  and  finally  enforcing  the  judgment  after  guilt  has  been  estab- 
lished in  the  manner  provided  by  law.  If  the  offeree  supplies  the  evi- 
dence requisite  to  secure  such  court  action,  and  the  proper  officials  pro- 
cure the  action,  the  offer  has  been  accepted  and  the  reward  has  been 
earned*  The  offer  cannot  contemplate  personal  action  by  the  offeree 
beyond  this  point  and  his  own  personal  testimony  if  called  for.  Mani- 
festly, it  could  not  require  any  action  on  the  part  of  the  offeree  other 
than  this,  as  this  is  the  only  possible  participation  in  the  conviction  that 
the  latter  could  have.  But  in  the  usual  case  there  must  be  this  kind  of 
court  action,  and  until  it  is  finally  taken,  there  can  be  no  contract  with 
respect  to  the  reward.  So,  it  has  been  held  that  if  the  offender  com- 
mits suicide  before  the  trial  there  has  been  no  acceptance  of  the  offer, 
even  though  the  information  tendered  by  the  offeree  would  have  been 
sufficient  for  a  conviction,  if  the  offender  had  only  lived  and  been  placed 
on  trial.'  Such  a  decision  is  correct.  It  should  make  no  difference  that 
the  cause  of  failure  to  convict  was  due  to  some  matter  beyond  the  con- 
trol of  the  offeree.  The  offer  was  conditional  and  the  offerer  agreed 
to  be  bound  only  if  the  condition  was  complied  with.  Again,  and  for  the 
same  reason,  it  has  been  ruled  that  a  plaintiff  cannot  recover  the  reward 
where  there  has  been  a  conviction  in  the  lower  court,  followed  by  an 
appeal  still  pending.'  The  rule,  then,  usually  is  that  the  reward  has  not 
been  earned  until  the  offender  has  been  brought  to  justice  and  his  case 
duly  and  finally  disposed  of  on  the  basis  of  his  established  guilt. 

It  was  said  in  the  decision  under  review  that  the  purpose  of  the  of- 
ferer in  making  an  offer  of  this  kind  is  to  procure  the  punishment  of 
the  criminal,  and,  therefore,  unless  punishment  follows  that  the  reward 
could  not  be  claimed.*  But  this  statement,  taken  alone,  is  too  broad,  and 
there  are  cases  where  the  reward  will  be  recoverable,  even  though  the 
offender  may  not  have  been  punished.    Suppose  that  conviction  follows 


6.  Re  Kelly  (1872)  39  Conn.  159; 
Elkins  V.  Commissioners  (1898)  86  Kan. 
305,  120  Pac.  542;  Crawshaw  v.  Roxbury 
(1856)  7  Gray  (Mass,)  374;  Porter  field 
V.  State  (1893)  92  Tenn.  289,  21  S.  W. 
519;  Tobin  v.  McComb  (1913)  156  S.  W. 
(Tex.)  237.  Some  courts  arc  disposed 
to  be  still  more  liberal.  Thus  in  Rog- 
ers V.  McRoach  (N.  Y.  Sup.  Court.) 
(1909)  120  N.  Y.  Supp.  686.  it  was  held 
that  the  plaintiff  was  entitled  to  a  re- 
ward. He  had  furnished  only  a  clue  to 
the  police  who,  acting  thereon,  arrested 


the  criminal  and  caused  his  conviction. 
But  see  Love  joy  v.  Atchison  etc.  R. 
supra,  note  3. 

7.  Portier  v.  WUson  (1883)  11  U.  C. 
C.  P.  495. 

8.  Stone  v.  Wickliffe  (1899)  106  Ky. 
252,  50  S.  W.  44.  See  Cornwell  v.  St. 
Louis  etc.  Co.  (1903)  100  Mo.  App.  258, 
73  S.  W.  305. 

9.  (1921)  233  S.  W.  1.  c.  493.  This 
is  the  general  rule.  See  aI§o  Portier  v. 
Wilson,  supra,  note  7;  Re  Kelly,  supra, 
note  6. 
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the  offeree's  action,  but  that  sentence  is  suspended,  or  even  commuted,  or 
that  the  convicted  party  is  pardoned.  It  would  not  be  accurate  in  a  case 
of  this  kind  to  hold  that  the  offer  had  not  been  accepted.  As  a  matter 
of  fact  it  has  been,  because  the  offender  had  been  "brought  to  justice" 
and  the  case  had  been  finally  disposed  of  on  the  basis  of  the  latter's 
guilt.  Indeed  it  would  be  correct  to  say  that  in  every  case  where  there 
has  been  a  technical  conviction,  which  has  been  followed  by  any  possi- 
ble legal  result,  which  has  not  upset  or  invalidated  the  conviction,  the 
reward  should  be  regarded  as  due.  In  every  such  case  there  has  been 
compliance  with  the  terms  of  the  offer,  and  if  punishment  of  the  offender 
has  not  ensued,  this  was  not  because  there  had  not  been  a  conviction, 
but  because  the  law  did  not  provide  for  punishment" 

In  certain  cases,  at  first  blush,  it  may  appear  as  if  the  plaintiff  ought 
to  be  entitled  to  the  reward  even  though  there  has  not  been  a  conviction. 
Such  a  holding  may  appeal  to  us  as  being  proper  in  a  case  where  a 
plaintiff  has  acquired  all  apparently  essential  evidence  for  a  conviction, 
but,  due  to  no  fault  of  his  own,  no  trial  is  had.  Suppose  that  the  of- 
fender dies  before  the  trial  or  suppose  that  the  state  officials  refuse  to 
prosecute ;  in  such  cases  our  compassion  is  with  the  plaintiff  and  it  might 
lead  us  to  hold  that  he  should  recover  the  reward.  This  would  seem 
especially  to  be  the  case  where  the  alleged  criminal  dies  before  his  trial. 
The  principal  case  is  analogous  to  those  supposed.  It  is  doubted,  how- 
ever, if  there  is  any  legal  basis  for  deciding  that  the  reward  has  been 
earned  and  it  is  believed  that  the  holding  in  the  case  under  review  is 
sound.  It  is  not  perceived  how  a  plaintiff  can  assert  with  any  degree  of 
success  that  the  offer  meant  evidence  which  probably  would  have  secured 
a  conviction  or  have  brought  the  offender  to  justice  had  final  court  action 
occurred.  The  offerer  was  interested  not  in  possibilities  but  in  the 
actual  meting  out  of  justice  according  to  law  to  the  man  who  commit- 
ted the  crime,  which  called  forth  the  reward.  If  there  was  no  convic- 
tion the  purpose  of  the  offerer  was  not  accomplished;  and  if  the  offender 
died  and  conviction  was  no  longer  possible  then  there  was  no  longer 
any  purpose  in  the  mind  of  the  offerer  to  be  subserved.  This  is  the  only 
reasonable  interpretation  which  can  be  placed  on  such  an  offer,  and  for 
this  reason  there  is  no  justification  for  a  plaintiff  claiming  the  reward 
under  these  conditions. 


10.  PVUliams  v.  U.  S,  (1868)  12  U. 
S.  Court  of  Claims  192  (suspended  sen- 
tence); Wilmore  v.  Hcnsel  (1892)  25 
Atl.  (Pa.)  86.  See  also  Louisville  etc. 
R.  R.  V.  Goodnight,  infra,  note  11.  A 
peculiar  case  is  Buckley  v.  Schwarts 
(1892)  83  Wis.  305,  53  N.  W.  511.  It 


was  there  held  that  plaintiff  had  ac- 
cepted an  offer  to  pay  a  reward  for  secur- 
ing a  conviction  before  a  Jury  by  obtain- 
ing a  verdict  of  guilty  even  though  an 
order  in  arrest  of  judgment  was  entered. 
The  court  held  that  the  order  did  not 
set  aside  the  verdict  in  a  criminal  case. 
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Louisville  &  Nashville  R.  R.  Co.  v.  Goodnighf^  deserves  separate 
consideration  because  of  the  peculiar  situation  there  presented.  Plaintiff 
in  error  offered  a  reward  for  the  capture  and  conviction  of  each  of  the 
persons  who  aided  in  derailing  one  of  its  trains.  Defendants  in  error 
procured  the  arrest  of  two  of  the  offenders,  Comwell  and  Evans,  aud 
upon  their  evidence  they  were  duly  indicted  They  confessed  their  guilt 
in  open  court.  The  company's  attorneys  were  also  employed  in  the  prose- 
cution of  the  offenders  and  they,  together  with  the  prosecuting  officials 
of  the  Commonwealth,  deemed  it  advisable  to  procure  the  dismissal  of 
the  indictments  against  Comwell  and  Evans  in  order  that  they  might 
more  feasibly  turn  state's  evidence  and  aid  in  the  apprehension  and  con- 
viction of  others  who  had  been  associated  with  them  in  the  conunission 
of  the  crime  and  who  were  regarded  by  the  prosecution  as  being  more 
flagrant  violators  of  the  law.  In  pursuance  of  this  scheme,  the  indictment 
was  dismissed  and  Evans  and  Comwell  were  set  free.  The  defendants 
in  error,  nevertheless,  claimed  the  reward.  It  was  conceded  that  the 
freed  persons  were  guilty,  and  in  all  probability  could  have  been  con- 
victed upon  their  confessions  and  other  evidence  that  defendants  in  error 
had  procured.  Plaintiff  in  error  denied  its  obligation  on  the  ground  that 
there  had  been  no  conviction  within  the  meaning  of  the  offer.  The  court 
decided,  however,  for  defendants  in  error  on  the  extremely  narrow 
ground  that  the  company  through  its  own  attorneys  in  causing  the  dis- 
missal of  the  indictments  against  Comwell  and  Evans  had  itself  pre- 
vented the  performance  of  the  contract  by  defendants  in  error  and  could 
not  for  this  reason  escape  its  liability.  In  this  connection,  the  court  said : 
"*  *  ♦  if  the  happening  of  the  event  upon  which  their  right  to  the  re- 
ward depended  was  hindered  or  prevented  by  the  act  of  the  company, 
such  hindrance  was  in  law  equivalent  to  the  completion  of  the  condition 
precedent,  and  the  railroad  company  is  liable  on  its  contract  to  pay  the 
reward,  although  it  may  have  acted  in  the  matter  in  the  utmost  good 
faith.""  Perhaps  such  prevention  ought  to  have  been  regarded  as  the 
equivalent  of  performance  by  defendants  in  error,  or  a  waiver  of  such 
performance  if  caused  by  the  company.  It  is  conceivable,  however,  that 
the  act  of  assisting  in  obtaining  a  conviction  was  not  only  a  condition  to 
claiming  the  reward  but  also  a  part  of  the  acceptance  of  the  offer.  If  this 
were  the  case  there  is  reputable  authority  to  the  effect  that  the  company's 
act  of  hindrance,  if  known  to  the  offerees,  would  amount  to  a  revoca- 
tion of  the  offer  and  would  thus  prevent  its  being  accepted  in  the  future." 
Moreover,  it  seems  doubtful  to  the  writer  whether  the  company's  attor- 


n.  (1874)  10  Bush  (Ky.)  SS2,  19 
Am.  R.  80. 

12.  (1874)   10  Bush  1.  c  554. 

13.  Biggers  v.  Owen  (1887)  79  Ga. 
658,  53  S.  W.  193;  Langdcll,  Summary 


of  Contracts  sec.  4;  Williston,  Contracts, 
sec  60.  It  has,  however,  been  contend- 
ed that  in  a  case  of  an  offer  looking  to 
the  formation  of  a  unilateral  contract  that 
the   offerer   ought   not   to  be  free  to 
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neys  could  be  regarded  as  acting  for  plaintiff  in  error  while  they  were 
engaged  in  assisting  in  the  prosecution  of  the  offenders.  They  were 
engaged  in  a  public  duty,  which  they  had  voluntarily  assumed,  and  they 
were  obliged,  by  the  very  assumption,  to  further  the  state's  interest  to 
the  exclusion  of  the  company's.  It  would  seem,  therefore,  that  the  basis 
of  the  decision  may  not  be  tenable  either  (1)  because  the  company  did 
not  prevent  the  performance  of  a  condition,  or  (2)  because  even  con- 
ceding that  plaintiff  in  error  did  prevent  the  conviction,  participation  in 
the  conviction  was  not  only  a  condition,  but  was  also  an  act  constituting 
acceptance  of  the  offer,  and  preventing  such  act  was  in  fact  a  revocation 
of  the  offer. 

Conceding,  however,  both  of  the  foregoing  suggestions  to  be  sound, 
the  decision  may  still  be  justified  and  sustained,  if  it  is  possible  to  say 
that  that  which  defendants  in  error  did,  even  though  it  did  not  result 
in  conviction,  was  what  plaintiff  in  error  reasonably  appeared  to  desire 
as  an  acceptance  of  its  offer.  If  a  proper  interpretation  of  the  offer  would 
lead  a  person  to  believe  that  the  company  was  willing  to  pay  for  what 
was  actually  done  as  being  the  equivalent  of  a  conviction  it  will  surely 
follow  that  defendants  in  error  earned  the  reward.  In  order  to  reach 
such  a  conclusion  it  will  have  to  be  said  that  the  offerer  expressed  a  will- 
ingness to  pay  for  any  disposition  of  the  case  by  the  state  which  might 
be  predicate  on  the  alleged  offenders'  practically  certain  guilt  If  the 
offerer  merely  wanted  the  offeree  to  take  such  steps  as  to  cause  govern- 
mental action  based  on  practically  certain  guilt,  then  the  defendants  in 
error  did  accept  the  offer.    It  would  seem,  though,  that  such  an  inter- 


withdraw  the  offer  if  the  offeree  at- 
tempts  to  accept  the  same  until  a  reason- 
able time  for  the  performance  of  the  re- 
quired act  has  expired.  It  is  said  that 
there  is  a  collateral  obligation  to  hold 
the  offer  open  under  these  conditions. 
See  article  by  Professor  McGovney  27 
Harv.  Law  Rev.  644  and  also  articles 
by  Professor  Corbin,  26  Yale  Law  Jour- 
nal 1.  c.  194  et  seq,  and  by  Professor 
Ballantine  5  Minn.  L.  R.  94.  In  Elkins 
V.  Commissioners  (1912)  120  Pac.  (Kan.) 
1.  c.  543  it  was  said  in  speaking  of  an 
offer  of  a  reward:  **It  is  not  questioned, 
that  upon  any  person  seeing  the  pub- 
lished offer  of  reward  and  entering  upon 
an  attempt  to  gain  it,  there  arose  a  con- 
tract between  him  and  the  Board  of 
County  (Commissioners  conditioned  that 
if  he  effected  'the  arrest  and  conviction* 
of  the  murderer,  the  county  would  pay 


him  $300."  The  court  evidently  be- 
lieved that  the  entry  upon  performance 
by  an  offeree  bound  the  offerer  to  give 
the  offeree  an  opportunity  to  earn  the 
reward  by  brining  about  the  arrest  and 
conviction  o{  the  offender.  The  quoted 
statement  was  not  necessary  to  the  actual 
decision. 

See  also  Smith  v.  State  (1916)  151 
Pac.  (Nev.)  512.  holding  that  where  the 
offer  is  for  arrest  and  conviction  a  plain- 
tiff may  recover  the  reward,  if  he  in 
arresting  the  alleged  criminal  kills  him. 
The  court  stated  that  the  killing  was 
justifiable  and  that  the  death  of  the  of- 
fender excused  plaintiff  from  procurinir 
his  conviction.  It  was  also  said  that 
there  had  been  a  substantial  compliance 
with  the  condition  of  the  reward.  The 
reward  was  offered  pursuant  to  statutory 
provision. 


Digitized  by 


Notes  on  Recent  Missouri  Cases 


27 


pretation  of  the  offer  is  highly  speculative  and  for  this  reason  unwarrant- 
ed. It  must  not  be  forgotten  that  an  offerer  is  free  to  dictate  his  own 
terms  and  that  an  offeree  assumes  the  risk  of  not  meeting  the  same. 
While  it  is  true  that  "conviction"  as  used  in  this  type  of  offer  must  be 
liberally  construed,  still  to  say  that  the  word  means  something  short  of 
final  conviction,  or  adjudication  of  guilt  of  the  offender  is  to  attribute 
to  it  a  distorted  and  unreasonable  meaning.^ 


CRIMINAL  LAW— INSTRUCTIONS— REASONABLE  DOUBT. 
State  V.  Johnson.^  The  trial  court  gave  the  following  instruction:  "If 
the  whole  evidence  in  this  case  leaves  the  minds  of  the  jury  in  such  a 
condition  that  they  are  neither  morally  certain  of  the  defendant's  in- 
nocence, nor  morally  certain  of  his  guilt,  then  a  reasonable  doubt  exists, 
and  the  jury  must  give  the  defendant  the  benefit  of  such  doubt  and 
acquit  him."  The  Supreme  Court  of  Missouri  condemned  this  instruc- 
tion as  "radically  and  incurably  wrong".  The  reason  given  was:  "The 
theory  is  that,  unless  the  jurors  are  morally  certain  of  the  defendant's 
innocence,  they  cannot  acquit  on  the  ground  of  reasonable  doubt.  Such 
a  doubt  exists  if,  from  a  consideration  of  all  the  evidence  they  are  not 
morally  certain  of  the  defendant's  guilt."* 

It  is  submitted  that  the  words  used  by  the  trial  judge  do  not  justify 
the  interpretation  given  to  them.  He  told  the  jury  that  if  they  were 
certain  of  the  defendant's  guilt  but  still  were  not  certain  of  his  in- 
nocence— ^in  other  words,  if  their  minds  were  in  a  state  of  com- 
plete indecision — they  must  acquit.  The  trial  court  apparently 
recognized  that  the  jury  might  conceivably  find  themselves  in  one  of 
three  states  of  mind:  (a)  morally  certain  of  the  innocence  of  the  ac- 
cused; (b)  morally  certain  of  his  guilt;  or  (c)  a  state  of  mind  between 
these  two  extremes.  He  merely  called  attention  to  their  duty  if  they 
found  themselves  in  a  state  of  uncertainty.  It  is  in  cases  where  this 
frame  of  mind  exists  and  in  such  cases  only  that  an  instruction  on 
reasonable  doubt  can  legitimately  have  a  decisive  effect. 

No  clear  statement  of  the  present  common  law  rule  that  proof  in 
criminal  cases  must  be  "beyond  a  reasonable  doubt"  seems  to  have  been 
formulated  until  the  latter  half  of  the  eighteenth  century.    The  term 


14.    The  writer  has  been  assisted  in         1.    (1921)  234  S.  W.  794. 
finding   the    authorities    by    George    E.         2.    (1921)  234  S-  W.  1.  c.  796. 
Woodruff,  student  in  the  School  of  Law. 


J.  L.  Parks 
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seems  to  have  been  judicially  used  first  in  Rex  v.  Donnelly*  The  rule 
there  announced  was  adopted  in  this  country  at  an  early  date.* 

In  criminal  as  well  as  in  civil  cases  the  duty  of  adducing  evidence 
which  will  avail  to  convince  the  tryer  of  the  fact  is  upon  the  burden- 
bearer.*  As  long  as  the  jurors  are  in  a  state  of  uncertainty  the  burden- 
bearer  has  not  met  that  duty  and  the  verdict  must  be  for  his  opponent. 
An  English  Lord  Chancellor  put  the  matter  thus  in  Winans  v.  Attorney 
General "I  cannot  say  that  I  can  come  to  a  satisfactory  conclusion 
either  way;  but  then  the  law  relieves  me  from  the  embarrassment  which 
would  otherwise  condemn  me  to  the  solution  of  an  insoluble  problem, 
because  it  directs  me  in  my  present  state  of  mind  to  consider  upon  whom 
is  the  burden  of  proof."  It  would  appear,  then,  to  be  correct  to  instruct 
a  jury  that  if  they  are  in  a  state  of  uncertainty  about  the  case  they  must 
find  for  the  defendant. 

Dicta  and  decisions  have  approved  this  rule.  At  a  time  when  the 
rule  of  reasonable  doubt  was  being  first  formulated,  Smith,  B.,  told  an 
Irish  jury  in  Rex  v.  Flemming'  that:  "If  they  had  a  doubt  on  the  point 
whether  the  witness  had  committed  perjury  or  not,  if  their  minds  were 
in  a  state  of  oscillation,  they  ought  to  acquit."  (Italics  supplied.)  Chief 
Justice  Shaw  in  Commonwealth  v.  Webster*  used  similar  language: 

what  is  a  reasonable  doubt?  It  is  that  doubt  which,  after 

the  entire  consideration  of  all  the  evidence  has  been  taken,  leaves  the 
jury  uncertain."  An  instruction  embodying  the  same  idea  was  approved 
in  Simmons  v.  State*  by  the  Supreme  Court  of  Alabama. 

Any  attempted  definition  of  the  expression  ''reasonable  doubt"  is 
likely  to  confuse.**    In  State  v.  Robinson^  our  court  has  said:    **It  b 


3.  (1803)  28  Howell  Sute  Trials,  1.  c. 
109S.  For  History  of  the  Common  Law 
rule  see  10  Am.  Law  Rev.  642.  1.  c. 
656.  Sec  also  Rex  v.  P lemming,  infra, 
note  7. 

4.  See  e.  f.  Patterson,  J.,  to  the  jury 
in  U,  S.  V.  Lyon  (1798)  6  American 
Stote  Trials  687  1.  c  694.  "You  must 
be  satisfied  beyond  all  reasonable  and 
substantial  doubt." 

5.  Wigmore,  Evidence,  sec.  2497- 
2498. 

6.  (1904)  A.  C.  287  1.  c.  289.  Hin 
ton's  Cases  on  Evidence,  1.  c.  36. 

7.  (1798)  McNally,  Evidence  on 
Pleas  of  the  Crown,  p.  2. 

8.  4  American  State  Trials  93  1.  c 
415.  The  case  is  also  reported  in  5  Cush. 
295  and  52  American  Decisions  711.  In 
the  last  reports  of  the  case  the  words 
here  quoted  do  not  appear.    The  report 


in  American  State  Trials  is  the  product 
of  the  ripest  scholarship  and  would  seem 
to  be  more  authentic  than  the  others. 

9.  (1909)  158  Ala.  8,  48  So.  606: 
'*The  doubt  that  justifies  an  acquittal 
must  be  reasonable  doubt,  such  a  doubt 
as  leaves  the  mind  of  the  jury,  in  view 
of  all  the  evidence,  in  a  state  of  reason- 
able uncertainty  as  to  the  guilt  of  the 
defendant." 

10.  Hamilton  v.  People  (1874)  29 
Mich.  173  1.  c.  194;  Massey  v.  State 
US77)  1  Tex.  App.  536  1.  c.  570;  Bland 

.v.  State  (1878)  4  Tex.  App.  15,  1.  c. 
17;  Abram  v.  State  (1896)  36  Tex.  Crim. 
Rep.  44  (an  extreme  case);  Mc Alpine  v. 
State  (1872)  47  Ala.  78;  People  v.  Hunt^ 
ington  (1903)  138  Cal.  261,  70  Pac.  284. 
Wigmore  on  Evidence,  sec.  2497. 

11.  (1893)  117  Mo.  649,  23  S.  W. 
1066. 
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difficult  to  explain  simple  tenns  like  'reasonable  doubt'  so  as  to  make 

them  appear  plainer.  Every  attempt  to  explain  them  renders  an 

explanation  of  the  explanation  necessary."  In  State  v.  Bon<^  the  simple 
definition  of  reasonable  doubt  as  a  substantial  doubt,  approved  many 
years  before  in  State  v.  Nueslein/*  was  declared  to  be  sufficient,  and 
further  attempts  at  definition  were  condemned.  Later  the  Supreme 
Court  of  Missouri  held  that:  "It  is  not  reversible  error  to  give  or  re- 
fuse such  a  definition"  i.  e.  one  similar  to  one  approved  in  State  v. 
Nueslein,  supra.  The  court  also  stated:  "Such  definition  should  not  be 
used.*^* 

The  test  suggested  by  the  trial  court  in  the  case  under  review  was 
that  of  moral  certainty.  The  jury  were  told  that  if  they  were  not  mor- 
ally certain  of  defendant's  guilt  they  had  a  reasonable  doubt  and  should 
acquit  The  words,  "moral  certainty"  have  been  held  in  other  jurisdic- 
dictions  to  be  synonymous  with  reasonable  doubt  in  a  number  of  cases.*^ 
But  at  least  one  well  reasoned  opinion  states  that  the  term  is  too  fav- 
orable for  a  defendant." 

The  court  in  the  case  under  review  cited  no  authority  in  support  of 
its  position  and  failed  to  note  State  v.  David}'*  There  an  instruction  con- 
taining, in  part,  the  same  direction  (though  somewhat  differently  ex- 


12.  (1905)  191  Mo.  555,  90  S.  W. 
830. 

13.  (1857)   25  Mo.  111. 

14.  State  V.  Sykes  (1912)  248  Mo. 
708,  154  S.  W.  1130. 

15.  State  V.  Long  (1899)  72  Conn. 
39,  43  Atl.  493;  Bone  v.  State  (1897) 
102  Ga.  387,  30  S.  E.  845;  People  v. 
Chutuk  (1912)  18  Cal.  App.  768,  124 
Pac.  566;  Simmons  v.  State  (1909)  158 
Ala.  8,  48  So.  606;  Bailey  v.  State  (1901) 
133  AU.  155,  32  So.  57. 

16.  Territory  v.  Barth  (1887)  IS  Pac 
673,  1.  c.  676. 

17.  (1895)  141  Mo.  380,  33  S.  W. 
28.  The  instruction  on  reasonable  doubt 
follows:  '  And  if,  upon  a  view  of  the 
whole  case,  you  have  a  reasonable  doubt 
of  the  guilt  of  the  defendant,  you  will 
acquit  him;  but  such  a  reasonable  doubt 
as  mentioned  in  these  instructions,  and 
which  will  authorize  an  acquittal  on  that 
ground,  must  be  a  substantial  doubt  of 
defendant's  guilt,  founded  and  based 
upon  the  evidence  and  all  the  facts  and 
circumstances  proven  in  the  case,  and  not 
a  mere  possibility  of  innocence.  If, 
however,  the  whole  evidence  in  the  case 


leaves  your  minds  in  such  condition  that 
you  are  neither  morally  certain  of  the 
defendant's  guilt  nor  morally  certain  of 
his  innocence,  then  a  reasonable  doubt 
exists  and  in  such  case  you  should  give 
the  defendant  the  benefit  of  such  doubt, 
and  acquit  him."  For  an  unknown  rea- 
son this  instruction  is  omitted  in  the  of- 
ficial state  report,  but  the  approval  of 
the  instruction  it  the  tame  in  both  re- 
ports. 

The  court  stated  that  the  instruction 
was  "entirely  different  from  the  instruc- 
tion condemned  in  State  v.  Shaeffer,  89 
Mo.  271,  1.  S.  W.  293." 

In  that  case  the  discussion  of  the  in- 
struction was  not  necessary  to  the  deter- 
mination of  the  case  and  admitted  not  to  be 
so.  It  is  difficult  to  understand  how  the  in- 
struction there  given  could  have  been 
detrimental  to  the  accused.  After  all  i» 
said  is  there  any  logical  difference  be- 
tween a  conviction  "beyond  a  reasonable 
doubt"  and  a  conviction  "to  a  reason- 
able certainty"?  No  doubt  the  former 
expression  sounds  more  serious  and  is 
calculated  to  make  a  jury  more  carefuT 
than  the  latter.    See  Pelitier  v.  Chicago^ 
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pressed)  was  given.  The  conviction  was  affirmed  and  the  instruction 
was  expressly  approved  by  Gantt,  P.  J. 

Without  expressing  a  decided  opinion  that  a  refusal  to  give  the  in- 
struction under  review  would  be  a  reversible  error  of  which  defendant 
could  complain,  nevertheless,  it  seems  that  there  is  no  objection  it  the 
instruction  is  given. 

B.  E.  Jr. 

EASEMENTS— ACQUISITION  BY  PRESCRIPTION— PRE- 
SUMPTION OF  A  LOST  GRANT.  Kuhlman  v.  Stewart.'  The  plaintiff 
sought  a  permanent  injunction  restraining  defendant  from  danmiing  up 
a  drainage  ditch  which  ran  through  portions  of  the  farms  of  both.  Plain- 
tiff rested  his  claim  to  relief  upon  an  alleged  easement  acquired  by  pre- 
scription. The  evidence  did  not  show  user  for  the  the  requisite  period 
nor  adverse  user  and  for  these  reasons  the  result  reached  by  the  court 
seems  correct.  The  following  passage,  however,  appears  by  way  of 
dictum. 

"So  that  in  this  case  proof  of  30  years  continuous  use  (were  there 
substantial  proof  of  this  character)  might  authorize  the  finding  that 
there  was  a  proper  grant,  but  for  the  express  and  positive  evidence  that 
the  whole  thing  rests  upon  a  parol  agreement  between  Caroline  Kuhl- 
man and  Elmer  Price,  one  of  the  Price  heirs.  The  proof  of  the  express 
parol  agreement  destroys  all  presumption  of  a  grant.  In  other  words, 
the  proof  shows  that  this  ditch  had  its  origin  in  an  oral  agreement,  rather 
than  in  a  grant,  and  with  this  direct  proof  in  the  record,  there  is  no  room 
for  the  presumption  of  a  grant,  which  is  the  foundation  of  the  doctrine 
of  prescription,  in  such  cases.  The  oral  agreement  proven  in  this  case 
shows  a  license  rather  than  an  easement"*    (Italics  supplied.)* 

This  language  seems  to  admit  of  the  construction  that  the  Supreme 
Court  of  Missouri  believes  that  a  prescriptive  right  depends  ultimately 
upon  the  existence  of  a  grant;  that  if  it  be  shown  as  a  fact  that  no 


St.  P.,  M.  &  O.  Ry.  Co.  (1894)  88  Wis. 
521,  60  N.  W.  250. 

State  V.  Schaeffer  (1886)  89  Mo.  271. 
1  S.  W.  293,  is  approved  in  State  v. 
Jackson  (1888)  95  Mo.  623,  1.  c.  658, 
8  S.  W.  749  and  State  v.  Pierce  (1912) 
243  Mo.  524,  147  S.  W.  970. 

1.  (1920)  221  S.  W.  31. 

2.  Observe  also  this  statement:  "An 
easement  can  only  be  created  by  grant." 
221   S.  W.  1.  c  33. 

3.  Why  does  Graves,  J.,  imply  that 
thirty   vcars   user    is   necessary?  The 


analofiry  of  section  1305  R.  S.  Mo.  1919, 
would  suggest  ten  years  as  the  proper 
length  of  time.  Compare  Ellison,  J., 
in  House  v.  Montgomery  (1885)  19  Mo. 
App.  1.  c.  182:  "Applying  these  princi- 
ples to  the  case  before  us,  we  would 
say  that  the  period  requisite  to  acquire 
an  easement  in  this  state  is  ten  years, 
in  analogy  to  our  present  statute  of 
limitations." 

See  also  State  v.  Walters  (1879)  69 
Mo.  1.  c.  465  and  numerous  cases  cited 
in  note  23,  infra. 
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grant  was  ever  made  then  there  is  no  prescriptive  right,  no  matter  how 
long  the  user. 

We  are  confronted  with  this  proposition:  is  the  presumption  of  a 
lost  grant  upon  the  showing  of  open,  adverse,  and  uninterrupted  user 
under  claim  of  right  conclusive  and  therefore  not  a  presumption  at  all 
but  a  rule  of  substantive  law;  or  is  it  a  true  presumption  which  is  dis- 
solved by  producing  evidence  that  no  grant  has  in  fact  been  made? 

At  common  law  title  to  land  lay  in  seisin,  but  easements  being  mere 
rights  in  land  lay  only  in  grant.  As  stated  by  a  learned  English  au- 
thority, "Easements,  being  rights  which  are  superadded  to  the  ordinary 
common  law  incidents  of  the  ownership  of  real  property,  can  only  be 
created  by  grant  or  statute."* 

But  at  a  very  early  date  the  common  law  courts  recognized  the  de- 
sirability, indeed  the  necessity,  of  giving  effect  to  long  continued  exer- 
cise of  such  rights  in  land  even  though  no  grant  in  fact  existed.  From 
this  policy  of  giving  effect  to  user  came  the  old  common  law  doctrine 
of  prescription.  If  it  could  be  shown  that  the  right  claimed  had  been 
enjoyed  continuously  for  a  time  before  which  "the  memory  of  man 
runneth  not  to  the  contrary"  the  court  would  presume  the  enjoyment  to 
be  referable  to  a  right  which  had  a  lawful  origin,  viz,  a  grant.*  And 
since  it  was  impossible  to  produce  evidence  in  refutation  of  this  pre- 
sumption it  could  not  be  questioned.  Prescription,  therefore,  became  at 
a  very  early  date  one  means  of  creating  an  easement. 

In  1275  the  statute  of  3  Edw.  I,  c.  29,  provided  that  none  should  de- 
clare upon  the  seisin  of  his  ancestor  beyond  the  beginning  of  the  reign 
of  Richard  I.  (1189).  Although  this  statute  did  not  expressly  include  in- 
corporeal hereditaments,  the  law  courts  adopted  it,  by  way  of  analogy, 
as  fixing  the  time  of  legal  memory.*  From  this  time  forward  a  showing 
of  uninterrupted  enjoyment  of  a  right  in  land  from  1189  conclusively 
established  the  existence  of  the  right  claimed.^  As  time  went  on,  it  be- 
came a  practical  impossibility  to  make  use  of  prescription  in  establishing 
the  right  because  as  the  year  1189  receded  the  possibility  of  producing 
evidence  of  uninterrupted  enjoyment  from  that  date  became  more  and 
more  remote.    In  1540  Parliament  passed  the  second  statute  of  limita- 


4.  Lord  Halsbury,  Laws  of  England, 
Vol.  XI.  page  243. 

5.  Lord  Halsbury,  Laws  of  England, 
Vol.  XI,  page  258;  Gale,  Easements, 
8th  Ed.,  pages  192,  193,  9th  Ed.,  188. 

6.  Gale.  Easements,  8th  Ed.,  page 
188,  9th  Ed.,  page  183,  and  authorities 
there  cited.  See  in  general:  Wallace  v. 
Fletcher  (1855)  30  N.  H.  1.  c.  445; 
Tracy  v.  Atherton  (1864)  36  Vt.  503; 


Strickler  v.  Todd  (1823)  10  Serg.  & 
Rawle  (Pa.)  1.  c.  68;  Coolidge  v.  Learn- 
ed (1829)  8  Pick.  (Mass.)  504,  and  au- 
thorities there  cited;  House  v.  Montgom- 
ery (1885)  19  Mo.  App.  170;  Anthony  v. 
Building  Co.  (1905)  188  Mo.  1.  c.  719, 
87  S.  W.  921. 

7.  Gale,  Easements,  8th  Ed.  page  188, 
and  authorities  there  cited. 
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tions*  shortening  the  period  within  which  actions  for  the  recovery  of  land 
could  be  maintained  to  sixty  years.  However,  the  common  law  courts 
declined  to  follow  the  precedent  long  established  under  the  statute  of  3 
£dw.  I,'  and  continued  to  require  proof  of  enjoyment  from  1189  to 
raise  a  right  by  prescription.**  The  hardship  and  injustice  of  this  rule 
subsequently  Jed  to  the  introduction  of  a  fiction.  At  first,  it  appears 
that  a  showing  of  user  since  the  memory  of  "living  man"  was  held  to 
raise  a  presumption  that  the  user  had  existed  since  legal  memory  i.  e. 
1189.  This  presumption,  however,  could  be  rendered  useless  by  evidence 
of  non-existence  of  the  right  claimed  at  any  time  during  the  period 
since  1189."  Later,  the  fiction  of  a  modem  lost  grant  was  introduced. 
If  it  could  be  established  that  the  right  claimed  had  been  enjoyed  for 


8.  (1540)   32  Hen.  8. 

9.  The  reason  for  this  is  not  appar- 
ent from  any  of  the  authorities  exam- 
ined. In  Wallace  v.  Fletcher  (1855)  30 
N.  H.  1.  c.  445,  the  learned  Judge 
wrote:  **In  1275,  by  statute  3  Edw.  1, 
writs  of  right  were  limited  to  rights 
actually  enjoyed  after  the  first  year  of 
Richard  1,  (1189)  and  by  analogy  to 
the  period  fixed  by  that  statute,  it  was 
held  that  time  of  legal  memory  reached 
to  that  date,  and  not  beyond  it  Being 
a  fixed  date,  it  was  of  course  continually 
receding,  until  it  became  absurd,  since 
it  was  practically  impossible  to  prove 
any  fact  of  so  ancient  a  date. 

"The  courts  might  have  held,  when 
difficulties  were  found  to  result  from 
this  arbitrary  rule,  that  the  ancient  law, 
which  fixed  the  period  beyond  which 
actual  memory  did  not  reach,  was  still 
in  force,  or  they  might  have  availed 
themselves  of  the  passage  of  the  statute 
of  32  Henry  VIII,  which  reduced  the 
limitation  of  writs  of  right  to  three 
score  years,  to  decide  by  analogy  to  that 
statute,  as  was  done  in  the  time  of  Ed- 
ward I,  that  the  time  of  legal  memory 
van  reduced  to  sixty  years.  It  appears 
by  Littleton,  170,  that  in  his  time  it 
was  seriously  contended  that  the  time 
of  legal  memory  was  not  changed  by 
the  Statute  of  Edward  I.  And  Rolle, 
C.  J.,  was  of  that  opinion,  though  he 
admits  the  practice  was  otherwise.  2 
Rolle's  Ab.  Prescription,  P.  And  many 
respectable  authorities  maintained,  after 


the  statute  of  32  Henry  VIII,  that  time 
of  legal  memory  was  sixty  years,  as 
Rolle,  C.  J..  Sergeant  Williams,  2  Wm. 
Saund.  175,  n.  a..  Lord  Mansfield,  2  Ev. 
Poth.  136,  Blackstone,  J.,  2  Com.  31, 
Abbott,  C.  J.,  5  B.  &  A.  215,  and  Dallas, 
C.  J.,  C.  B.  Moore  558. 

"From  causes  which  are  not  now  ap- 
parent, neither  of  these  views  prevail- 
ed, and  the  consequence  was  that  no 
title  to  any  easement  could  be  supported 
upon  proof  of  occupation  and  enjoy- 
ment, however  long  continued,  if  its 
origin  could  be  shown.*'  To  like  effect 
see  Coolidffe  v.  Learned  (1829)  8  Pick. 
(Mass.)  1.  c.  508.  See  also  Jones, 
Easements,  sec  158.  This  section  seems 
to  be  a  superficial  and  unsatisfactory 
treatment  of  the  English  law. 

10.  Gale,  Easements,  8th  Ed.  pages 
189,  190;  Bryant  v.  Foot  (1867)  2  Q.  B. 
per  Cockbum,  C.  J.,  at  page  181. 

11.  Bryant  v.  Foot  (1867)  2  Q.  B. 
per  Cockbum,  C.  J.,  at  page  181 :  "Juries 
were  first  told  that  from  user,  during 
living  memory,  or  even  during  twenty 
years,  they  might  presume  a  lost  grant 
or  deed;  next  they  were  recommended 
to  make  such  presumption;  and  lastly, 
as  the  final  consummation  of  judicial  leg- 
islation, it  was  held  that  a  jury  should 
be  told,  not  only  that  they  might,  but 
also  that  they  were  bound  to  presume 
the  existence  of  such  a  lost  grant,  al- 
though neither  judge  nor  jury,  nor  any 
one  else,  had  the  shadow  of  a  belief 
that  any  such  instrument  bad  ever  really 
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the  period  set  by  the  statute  of  limitations  for  the  bringing  of  real 
actions  (at  first  sixty  years  and  finally  twenty  years  in  England)  the 
court  would  instruct  the  jury  that  they  might  infer  a  grant  made  in 
modem  times  but  now  lost"  This  inference,  of  course,  could  not  be 
made  if  the  evidence  showed  that  no  grant  had  in  fact  been  made.** 
Finally,  the  presumption  came  to  be  regarded  as  conclusive.  That  is, 
the  court  instructed  the  jury  that  if  twenty  years  (or  whatever  the  statu- 
tory period  may  be  in  the  particular  jurisdiction)  uninterrupted,  open, 
exclusive,  and  adverse  user  was  shown  they  were  bound  to  presume  a 
grant  once  made  of  the  easement  claimed  but  now  lost.  This  was  at- 
tained in  England  in  Angus  v.  Dalton,^*  Although  this  case  has  been  re- 
garded as  settling  the  law  in  England  in  conformity  with  the  rule  stat- 
ed, the  opinions  of  the  judges  were  by  no  means  harmonious.** 

The  authorities  in  this  country  cannot  be  said  to  be  altogether  har- 
monious. However,  it  can  be  said  that  the  well  considered  cases  which 
review  the  authorities  and  discuss  the  principles  involved  are  in  sub- 
stantial agreement.  They  recognize  that  the  theory  of  a  lost  grant  is 
wholly  a  fiction  of  judicial  creation ;  and  they  are  bold  enough  to  frankly 
settle  upon  judicial  legislation  by  which  the  statute  of  limitations  is  ex- 
tended to  incorporeal  hereditaments." 

The  question  has  been  considered  many  times  in  Missouri  and  there 
seems  to  be  (aside  from  the  case  under  review)  an  agreement  that  Mis- 
souri follows  the  English  and  the  better  American  rule. 


existed."  In  this  case  Cockburn,  C.  J., 
Mellor  and  Lush,  JJ.,  did  their  best 
to  prevent  the  development  from  taking 
form  in  a  hard  and  fast  rule. 

12.  The  earliest  reported  decision  to 
this  effect  is  that  of  Lewis  v.  Price 
(1761)  2  Wm.  Sannd.  175  a,  per  Lord 
Blackburn  in  Dalton  v.  Angus  (1881) 
L.  R.  6  App.  Cas.  at  page  812. 

13.  Watkins  v.  Peck  (1843)  13  N. 
H.  1.  c  370:  "The  adverse  or  exclusive 
use  of  water  in  a  particular  manner, 
for  the  term  of  twenty  years,  furnishes 
presumptive  evidence  of  a  grant."  See 
comment  on  this  case  in  WalUue  v. 
Fletcher  (1855)  30  N.  H.  434. 

14.  L.  R.  3  Q.  B.  D.  85,  4  Q.  B.  D. 
162,  6  App.  Cas.  740. 

15.  See  excellent  analysis  of  this  case 
in  Gale,  Easements,  8th  Ed.  pp.  194- 
197. 

16.  In  Tyler  v.  Wilkerson  (1827)  4 
Mason  397,  24  Fed.  Cas.  472,  Mr.  Jus- 
tice Story  uses  this  language  which  has 


been  widely  quoted  and  followed: 

**By  our  law,  upon  principles  of  pub- 
lic convenience,  the  term  of  twenty 
years  of  exclusive  uninterrupted  enjoy- 
ment has  been  held  a  conclusive  pre- 
sumption of  a  grant  or  right  

The  presumption  is  applied  as  a  pre- 
sumption juris  et  de  jure,  wherever  by 
possibility  a  right  may  be  acquired  in 
any  manner  known  to  the  law." 

In  Wallace  v.  Fletcher  (1855)  30  N. 
H.  434,  1.  c.  447,  Bell,  J.,  speaking  fer 
the  Supreme  Court  of  New  Hampshire 
employs  this  clear  and  persuasive  reas- 
oning: **It  was  the  wise  course,  pre- 
scribed by  principle  as  well  as  by  pub- 
lic convenience,  to  overrule  the  absurd 
decisions  which  sanctioned  a  fixed  point 
in  the  early  history  of  England,  as  the 
limit  of  legal  memory,  and  at  the  same 
time  to  restore  the  principle  upon  which 
that  decision  appears  to  be  made,  that  in 
cases  where  the  Legislature  have  not 
fixed  a  precise  rule  of  limitation,  rights 
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In  Pitsman  v.  Boyce"  Sherwood,  P.  J.,  considering  a  license,  stated 
by  way  of  dictum:  "Though  the  statute  of  limitations  has  no  reference 
to  easements,  yet,  where  a  party  has  enjoyed  an  easement  for  such  length 
of  time  as  to  confer  title  to  land  from  the  true  owner  to  a  disseizor,  this 
adverse  enjoyment  will  in  law  establish  the  right  to  the  easement  as 
against  the  owner  of  the  servient  estate."  .... 

But  he  added,  *'And  such  adverse  user  for  the  statutory  period  will 
give  origin  to  the  rebuttable  legal  presumption  of  a  grant,  even  though 
the  use  in  its  inception  was  a  trespass." 

It  is  submitted  that  these  propositions  are  contradictory.  The  au- 
thorities cited  in  support  of  the  first  proposition"  do  support  it  unequiv- 
ocally (with  the  exception  of  Wood  on  Nuisances  which  is  unsatisfac- 
tory) and  of  necessity  negative  the  second.  The  last  three  cases"  cited 
by  the  court  involve  the  acquisition  of  an  easement  of  a  right  of  way 
by  the  public  This  statement  in  State  v.  Walters  gives  the  principle: 
"The  public  may  acquire  the  right  to  the  use  of  a  road  or  easement  over 
the  land  of  another  from  Jong  use  of  a  road  as  such  by  the  public,  ac- 
quiesced in  by  the  owner,  and  adverse  occupancy  and  use  of  the  same  for 
a  period  of  time  equal  to  that  prescribed  by  the  statute  of  limitations  for 
bringing  actions  of  ejectment." 

In  House  v.  Montgomery^  both  licenses  and  easements  are  discussed. 
As  to  the  latter,  while  it  is  recognized  that  there  is  a  conflict  of  authority, 
the  decision  seems  to  favor  the  view  that  user  for  a  period  fixed  by  the 
statute  of  limitations  is  sufficient  to  establish  the  easement  Of  course, 
the  user  must  have  the  proper  qualities. 

In  Anthony  v.  Building  Co,*^  the  court  denied  the  existence  of  an 


shall  be  acquired  and  barred  hr  a  pre- 
scription of  such  length  of  time  as  has 
been  fixed  by  the  Legislature  as  the 
proper  limiution  in  analogous  cases," 
In  Tracy  v.  Atherton  (1864)  36  Vt. 
503.  Poland,  C.  J.,  states  the  proposition 
this  way:  "The  statute  of  limiutions 
does  not  extend  to  these  incorporeal 
rights,  but  it  has  now  become  universal- 
ly settled  that  an  uninterrupted  use  of 
a  way  or  other  easement,  under  a  claim 
of  right,  for  the  period  of  time  fixed  by 
the  statute  as  a  bar  to  the  recovery  of 
lands  held  adversely,  gives  the  person 
so  using  it  a  full  and  absolute  right  to 
such  easement,  as  much  as  if  granted 
to  him. 

In  Strickltr  v.  Todd  (1823)  10  Serg. 
&  Rawle  (Pa.)  63,  1.  c.  68,  the  Supreme 
Court    of    Pennsylvania,    (opinion  by 


Duncan,  J.)  says:  "It  is  well  settled, 
that  if  there  has  been  an  uninterrupted, 
exclusive  enjojrment,  above  twenty-one 
years,  ....  this  affords  a  conclusive 
presumption  of  right  in  the  party  so 
enjoying  it,  and  this  is  equal  to  a  right 
by  prescription.** 

17.  (1892)  111  Mo.  387;  19  S.  W. 
1104. 

18.  Wood  on  Nuisances,  sec  704; 
House  v.  Montgomery  (1885)  19  Mo. 
App.  170. 

19.  State  V.  IValtere  (1879)  69  Mo. 
463;  State  v.  Wells  (1879)  70  Mo.  635; 
State  V.  Proctor  (1886)  90  Mo.  334,  2 
S.  W.  472. 

20.  (1885)   19  Mo.  App.  170. 

21.  (1905)  188  Mo.  704,  1.  c.  719, 
87  S.  W.  921. 
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easement  because  there  was  a  failure  to  show  that  the  user  was  adverse 
and  under  a  claim  of  right.  The  court  stated,  however,  as  follows: 
"When  the  evidence  sufficiently  shows  the  use  of  the  privilege  for  a 
length  of  time  equal  to  that  prescribed  by  the  Statute  of  Limitations  for 
acquiring  title  to  land  by  adverse  possession,  and  that  the  use  was  ad- 
ersc  and  under  a  claim  of  right  with  the  knowledge  of  the  landowner,  the 
right  to  the  easement  is  established." 

The  most  effective  statement  of  the  prevailing  doctrine  was  made 
in  1912  by  Goode,  J.,"  as  follows:  "But  an  easement  in  the  nature  of  a 
private  way  may  be  acquired  by  prescription  or  ten  year's  adverse  use, 
which  is  equivalent  to  a  grant.  In  most  cases  the  law  allows  the  pre- 
scriptive right  on  the  fiction  of  a  prior  grant  of  which  the  evidence  is 
lost.  In  this  case  a  fictitious  grant  need  not  be  presumed,  as  there  is 
proof  of  a  futile  attempt  at  an  actual  grant.  Old  theories  about  pre- 
scriptions and  presumed  grants,  though  still  alluded  to  in  opinions  for 
the  sake  of  seeming  consistency,  don't  have  much  force  in  modem  law. 
The  question  of  a  prescriptive  right  depends  on  adverse  use  for  the 
limitation  period." 

It  will  be  observed  that  Goode,  J.,  had  before  him  a  case  where  there 
had  been  a  futile  attempt  to  make  an  actual  grant.  Therefore,  it  was  not 
possible  to  decide  the  case  upon  any  presumption  of  a  lost  grant.  This 
decision  would  seem  clearly  to  represent  the  law  of  Missouri  today." 


22.  Power  v.  Dean  (1905)  112  Mo. 
App.  288.  86  S.  W.  1100. 

23.  Smith  v.  Sedalia  (1899)  152  Mo. 
283,  53  S.  W.  907  (dictum);  Howard 
County  V.  C.  &  A,  Ry.  Co.  (1895)  130 
Mo.  652,  32  S.  W.  651  (bare  statement 
that  county  acquired  a  prescriptive  title 
to  bridge  by  user  for  ten  years;  in  fact 
user  had  been  for  twenty  years  at  least) ; 
James  v.  City  of  Kansas  (1884)  83  Mo. 
567  (user  of  sewer  for  thirteen  years 
gives  a  prescriptive  right);  Field  v. 
Mark  (1894)  125  Mo.  502,  28  S.  W. 
1004   (loose  dictum). 

Autenrieth  v.  St.  L,  &  S.  F.  Ry.  Co. 
(1889)  36  Mo.  App.  254  ("But  on  the 
other  hand,  if  the  use  by  the  plaintiffs, 
or  the  public,  was  adverse,  continuous, 
and  as  a  matter  of  right,  for  the  period 
of  ten  years  prior  to  the  building  of  the 
defendant's  railroad,  then  this  road  was 
either  a  public  highway  or  was  a  pri- 
vate road  belonging  to  the  plaintiffs.") ; 
Boyce  v.  Missouri  Pacific  Ry.  Co.  (1902) 
168  Mo.  583,  68  S.  W.  920  (all  defend- 


ant  could  acquire  was  an  easement.  "By 
analogy,  upon  the  theory  of  an  implied 
lost  grant,  the  defendant  has  acquired 
by  prescription  an  easement  .  .  .  .  " 
1.  c.  595.  "So  that  although  technically 
the  statute  of  limitation  does  not  apply 
to  an  easement,  still  by  judicial  interpre- 
tation the  result  is  the  same  as  if  the 
statute  did  so  apply.*') 

Graham  v.  Olson  (1905)  116  Mo.  App. 
272,  92  S.  W.  728  {dictum)  ;  Sanford  v. 
Kem  (1909)  223  Mo.  616,  122  S.  W. 
1051  (right  of  way,  the  outcome  of  an 
oral  agreement,  was  used  for  fourteen 
years.  Decision  in  favor  of  person 
claiming  the  right  of  way.  Opinion 
somewhat  confused  in  that  the  writer 
seems  to  think  that  an  easement  obtain- 
ed by  prescription  is  the  same  as  a  so- 
called  irrevocable  license. 

The  court  also  announces  this  curious 
doctrine:  "In  the  first  place  Sanford's 
claim  to  an  easement  originated  in  con- 
tract. He  was  not  an  interloper,  squat- 
ter or  mere  trespasser.    This  is  impor- 
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It  is  good  policy  to  bar  stale  claims.**  The  propriety  in  applying,  by 
way  of  analogy,  the  period  set  by  the  statute  of  limitations  for  the  bring- 
ing of  actions  to  recover  land  to  easements  is  apparent.  The  first  statute 
of  limitations  was  so  applied.  The  reason  for  the  departure  from  this 
precedent  does  not  appear  to  be  explained  by  the  authorities  and  the 
weight  of  modem  authority  follows  it.* 

D.  G.  W. 


tant  as  furniahing  a  foundation  for  a 
claim  of  right,  because  the  Statute  of 
Limitations  borrowed  to  effectuate  pre- 
scriptive rights,  can  only  be  invoked  by 
a  person  claiming  by  right  and  not  by 
wrong.  No  flux  of  time  will  ripen  a 
bad  title  into  a  good  one  unless  pos- 
session is  blessed  by  a  claim  of  right" 

How  is  that  declaration  to  be  re- 
conciled with  this  paragraph  in  the  same 
opinion:  "That  a  prescriptive  right  is, 
by  a  fiction  of  the  law,  deemed  to  rest 
in  a  grant,  or  lost  deed,  as  the  old 
learning  teaches,  is  of  small  significance 
in  modern  jurisprudence;  for  it  is  set- 
tled law  that  the  right  to  a  way  by 
prescription  may  be  established  in  the 
same  way  as  the  title  to  land,  to- wit,  by 
adverse  possession  under  a  claim  of  right 
uninterrupted  for  ten  years*'?  Power 
V.  Dean  approved.) 

Geisnwn  v.  Trish  (1910)  151  Mo.  App. 
714,  132  S.  W.  298  ("The  rule  is  that 
an  easement  in  nature  of  a  private  way 
may  be  acquired  by  ten  years'  adverse 
use,  and  that  a  right  thus  acquired  is 
a  vested  right.")  Leiweke  v.  Link 
(1909)  147  Mo.  App.  19,  126  S.  W. 
197.  ("After  the  year  1847,  when  the 
limitation  period  of  actions  to  recover 
real  property  was  reduced  from  twenty 
to  ten  years,  the  public  might  have  ac- 
quired an  easement  in  the  road  by  ten 
year's  open,  adverse  and  uninterrupted 
use  under  a  claim  of  right.") ;  Dunham 
v.  Joyce  (1895)  129  Mo.  5.  31  S.  W.  337 
{dictum). 

Daudt  v,  Steiert  (1918)  205  S.  W.  222 
(There  was  a  claim  of  an  easement  of 


drainage  but  the  court  decided  that 
there  was  nothing  more  than  a  license. 
In  arguing  again the  existence  of  an 
easement,  Walker,  P.  J.,  made  this  curi- 
ous statement:  "There  must,  however, 
be  as  a  condition  precedent  to  the  es- 
tablishment of  an  easement  by  prescrip- 
tion, clear  proof  of  a  well-defined  oral 
agreement  in  regard  thereto.'*  Such 
seems  to  be  contrary  to  the  theory  of 
prescription  even  including  the  fiction 
of  a  lost  grant.  For  a  grant  was  in 
writing.);  ScKroer  v.  Brooks  (1920)  204 
Mo.  App.  1.  c.  581,  224  S.  W.  53  ('  The 
objection  to  this  deed  was  based  alto- 
gether upon  the  theory  that  an  ease- 
ment lies  only  in  grant.  Such  was  the 
fiction  of  the  common  law,  and  where 
the  easement  had  been  enjoyed  for  a 
sufficient  length  of  time,  a  grant  of  that 
easement  was  presumed,  but  a  prescrip- 
tive right  does  not  rest  exclusively  in 
grant,  it  may  be  established  in  the  same 
way  as  title  to  land,  that  is,  by  adverse 
possession  under  a  claim  of  right  un- 
interrupted for  ten  years.  The  deed 
was  sufficient  to  show  the  intent  of  the 
plaintiff  to  claim  from  Wolf  Pen  Hol- 
low^ southeasterly,  etc.,  and  the  ten-year 
statute  ran  'against  the  grantor  in  that 
deed.")  See  also  Novmger  v.  Skoop 
(1918)  201  S.  W.  64. 

24.  Tiffany,  Real  Property,  2nd.  ed., 
sec.  514  and  authorities  there  cited; 
Jones,  Easements,  sees.  161-162;  9  R. 
C.  L.  783;  Washburn,  Easements,  p. 
106. 

25.  See  16  Harv.  L.  R.  438;  2  ib. 
43-44;  7  ib.  234. 
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CONFERENCE  ON  LEGAL  EDUCATION 

The  conference  presented  several  notable  angles.  It  was  held  in 
historic  D.  A.  R.  Hall,  where,  but  the  hour  before  its  convening,  so  to 
speak,  the  World  Disarmament  Conference  was  in  session.  The  meeting 
itself  was  notable  in  the  number  and  conspicuous  character  of  the  partici- 
pants and  visitors. 

There  was  presiding  over  the  opening  session,  Mr.  Elihu  Root;  over 
its  second  session,  Mr.  Chief  Justice  Taft;  over  its  third  session,  former 
Director  General  and  Secretary,  Wm.  G.  McAdoo;  and  over  its  fourth 
and  final  session,  former  Ambassador  John  W.  Davis.  The  addresses 
by  these  gentlemen — perhaps  more  accurately  designated  discussions — and 
the  debates  during  the  two  days*  conference  were  vigorous,  incisive,  illum- 
inating and  full  of  dramatic  interest. 

There  were  former  Governor  Hadley,  of  Missouri,  Dean  Stone  of 
Columbia  Law  School,  Professor  Samuel  WilHston,  of  Harvard,  Presi- 
dent Angell,  of  Yale,  Draper  Lewis  of  Pennsylvania,  Ex-Senator  Thomas, 
of  Colorado,  James  Byrne,  former  Attorney  General  Wickersham,  Chas. 
A.  Boston,  Julius  Henry  Cohen,  of  New  York,  John  Lowell,  of  Boston, 
and  many  more,  if  less  known,  none  the  less  able,  engaged  in  the  debate 
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on  whether  the  lawyer  shall  be  educated  or  uneducated,  literate  or  illiter- 
ate. 

Mr.  Root  opened  the  meeting  with  a  climax  and  closed  it  with  a 
super-climax.  He  talked  extemporaneously,  inmiediately  lifting  the  sub- 
ject of  discussion  to  that  intellectual  altitude  where  he  is  wont  to  move, 
and  where  he  forcibly  upheld  the  cause  of  literacy,  enlightment  and 
character  as  prerequisite  qualities  necessary  to  be  instilled  in  the  lawyer, 
if  he  shall  be  the  power  for  good  government  and  for  the  maintenance 
of  American  institutions  he  must  be  if  they  shall  be  perpetuated. 

Two  points  Mr.  Root  especially  stressed:  the  fundamental  necessity 
for  character  in  the  lawyer,  and  the  importance  of  impregnating  the  law- 
yer of  foreign  parentage  with  the  traditions  and  genius  of  our  institu- 
tions, the  practical  method  of  accomplishing  this  being  cutaneous  absorp- 
tion through  daily  contacts  and  experiences  in  the  life  of  our  American 
colleges  and  educational  institutions.  In  the  final  session,  Mr.  Root 
closed  the  debate  with  an  apotheosis  to  character,  illustrating  in  his  con- 
cluding sentences  the  tremendous  advantage  a  trained  intellect,  supplied 
with  the  storehouse  of  knowledge  education  gives,  when,  in  impassioned 
and  epigrammatic  words  and  phrases  he  drew  and  quoted,  not  from  the 
law,  but  from  the  wealth  of  lore  his  broad  education  has  provided. 

Those  who  attended  the  sessions  throughout  know  now  why  Mr. 
Root,  as  a  debater,  lawyer,  and  statesman  is  in  a  class  apart.  They  had 
the  experience  of  seeing  and  listening  to  a  man  well  past  seventy  whose 
mind  works  with  the  precision  of  a  Corliss  engine  and  the  illuminating 
qualities  of  a  nitrogen  lamp,  while  he  speaks  with  the  vigor,  emotional 
energy  and  impassioned  enthusiasm  of  a  man  of  forty.  When  he  left 
the  platform  everyone  realized  the  debate  was  finished  and  a  loud  call 
immediately  went  up  for  the  vote  on  the  principal  resolution  and  all 
pending  amendments.  The  amendments  were  almost  unanimously  lost 
and  the  resolution  carried  by  a  like  vote.  As  Mr.  Root  passed  out  the 
aisle  on  the  way  to  his  train,  he  was  accorded  an  ovation  such  as  an 
orator  or  debater  rarely  ever  receives.  Coadjutor  and  opponent,  stranger 
and  friend,  alike  showered  him  with  compliments  and  congratulations, 
hand  shakes  and  praises.  One  of  those  who  debated  against  him  said 
later:  *'I  was  glad  to  be  licked  by  him.  I  would  rather  take  a  licking 
from  such  a  man  every  day.  If  I  voted  on  my  own  amendment  I  voted 
against  it." 

Many  of  the  speakers  made  the  point,  if  it  be  a  point,  that  Lincoln  and 
others  of  our  illustrious  dead  did  not  have  college  or  law  school  educa- 
tions. With  as  much  logic  they  might  have  included  Moses.  The  answer 
made  was  that  Lincoln  and  the  others  met  the  then  requirements,  and 
would,  were  they  here  now,  meet  the  proposed  requirements.  In  other 
words,  the  genius  of  tomorrow,  destitute  of  worldly  goods,  will  overcome 
all  obstacles  and  will  secure  the  necessary  educational  qualifications. 
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Nor  was  the  meeting  wanting  in  cither  comedy  or  pathos.  More 
than  once  during  the  session  the  sublime  was  heightened  by  the  ridicu- 
lous. One  speaker,  sauve  of  manner,  keen  of  wit,  and  with  an  accent  as 
entrancing  as  a  purling  brook,  said  that  down  in  his  state,  all  the  rural 
districts  and  small  towns  would,  owing  to  the  general  illiteracy  and  ig- 
norance of  the  population,  be  lawyerless,  if  the  standards  prescribed  by 
the  resolution  be  attained,  because  a  lawyer  so  highly  educated  would 
not  remain  in  those  districts.  His  efforts  to  demonstrate  that  uneducated 
lawyers  are  a  necessity  in  some  part  of  his  state,  was  probably  on  the 
theory  that  the  blind  can  best  lead  the  blind.  Answering,  an  eastern 
speaker,  with  an  east  side  accent,  and  a  pronunciation  reasonably  nasal, 
not  satisfied  with  two  years*  college  training,  insisted  on  a  Bachelor's  de- 
gree and  demanded  that  the  embryo  lawyer  be  a  master  of  rhetoric  and 
required  to  speak  the  English  language.  The  audience,  understanding 
the  words  "rhetoric"  and  "English  language",  was  convulsed. 

One  distinguished  defender  of  the  inalienable  right  of  ignorance  and 
illiteracy  to  remain  supreme,  lest  some  poor  genius  be  denied  the  right 
to  make  money  as  a  lawyer,  said  that  the  whole  matter  was  well  illustrated 
by  the  experience  of  a  young  Easterner  who  came  to  his  (the  speaker's) 
country,  with  letters  of  introduction  from  his  parents,  his  pastor  and 
others,  and,  upon  presenting  them  to  a  president  of  a  bank  for  intro- 
ductory purposes,  the  banker  interrupted  him  with  the  remark  that  he 
didn't  give  a  damn  about  his  religion,  but  to  let  him  see  his  collateral. 
Such  argument  is  unsound  in  theory  and  in  practice.  Its  application  was 
that  character  in  a  lawyer  is  of  no  consequence;  that  the  important  thing 
was  that  he  get  results;  that  he  supply  the  evidence  necessary  to  win; 
in  short,  that  he  vitalize  the  philosophy  that;  "The  end  justifies  the 
means". 

The  affirmative  of  the  debate  appeared  to  me  to  have  the  better  of 
it,  as  it  was  practically  conceded  by  the  negative  that  the  educational 
facilities  the  country  over  are  such  that  one,  whether  he  be  rich  or  poor 
a  genius  or  otherwise,  can  get  an  education  if  he  wants  it.  As  I  listened 
to  the  debate,  particularly  to  the  negative,  I  was  forced  to  the  conclu- 
sion that  there  is  a  general  misconception,  even  among  lawyers,  as  to  the 
purpose  and  functions  of  the  legal  profession,  in  that  it  is  conceived  to 
be,  by  many,  a  business,  the  purpose  of  which  is  to  provide  a  means 
of  livelihood  for  its  members,  rather  than  a  franchise  granted  by  society, 
primarily  for  the  purpose  of  protection  and  benefit  to  society  itself.  Em- 
phasis on  this  distinction  to  the  Bar  and  laity,  alike,  will  strengthen  the 
Bar  and  increase  the  respect  of  the  laity  for  it.  It  is  a  bit  curious  that 
those  who  conceive  the  profession  to  be  merely  a  means  of  livelihood 
to  its  votaries,  fail  to  realize  that  it  has  been  established  by  the  most  ir- 
refragable evidence  that  no  investment  pays  such  big  dividends  as  an 
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investment  in  education.  I  think  it  may  be  demonstrated  that  the  money 
value  of  an  education  exceeds  the  money  value  of  any  known  commodity. 
Lawyers  or  laymen  interested  in  that  proposition  will  do  well  to  secure 
from  the  Department  of  the  Interior,  educational  bulletin  No.  22,  for  the 
year  1917,  entitled,  "The  Money  Value  of  an  Education".  They  will 
there  find  an  analysis  of  statistical  data  fairly  establishing  that  the  child 
with  no  schooling  has  but  one  chance  in  one  hundred  fifty  thousand 
to  perform  distinguished  service,  while  the  child  with  elementary  educa- 
tion has  four  times  the  chance,  and  the  child  with  high  school  education 
has  eighty-seven  times  that  chance,  and  the  child  with  college  education 
has  eight  hundred  times  that  chance. 

.From  the  debate  it  seems  obvious  to  me  that  one  of  the  principal 
causes  responsible  for  loss  of  public  respect  for  the  Bar,  as  a  whole,  is 
that  the  Bar  is  not  keeping  abreast  educationally  with  the  other  learned 
professions  or  businesses.  Mining,  medicine,  engineering,  chemistry,  jour- 
nalism, manufacturing,  banking,  transportation,  the  ministry,  the  army 
and  the  navy,  have  each  set  an  educational  standard  far  beyond  that  set 
by  the  bar.  The  lawyer  whose  education  is  limited  to  familiarity  with 
the  statute  for  forcible  entry  and  detainer  and  whose  admission  to  prac- 
tice was  procured  by  motion  of  the  county  sheriff,  may  inspire  his  hill 
district  clients,  but  he  would  hardly  be  expected  to  challenge  the  admir- 
ation of  the  college  trained  men  now  dominating  every  industry  and  every 
branch  of  every  industry,  as  well  as  every  learned  profession. 

The  meeting  had  its  social  side  and  setting.  There  was  the  recep- 
tion and  tea  at  the  New  Willard  Hotel  in  honor  of  Mrs.  Taft,  wife  of 
Mr.  Chief  Justice  Taft;  the  reception  at  the  White  House,  when  the 
President  and  Mrs.  Harding  and  Attorney  General  Daugherty  received 
the  visiting  delegates  and  their  wives,  and  also  some  dozen  or  more  pri- 
vate receptions  and  formal  dinners  in  honor  of  the  occasion.  The  recep- 
tion at  the  White  House  was  not  an  ordinary  formal  reception,  at  which 
a  delegation  was  formally  received  by  the  President  and  Mrs.  Harding, 
but  was  what  might  be  called  a  "White  House  Party".  The  White  House 
was  decorated  especially  for  the  occasion,  those  attending  being  individ- 
ually invited  and  admitted  by  personal  card  issued  to  each.  The  guests 
assembled  in  the  great  ball  room  of  the  White  House,  beautifully  dec- 
orated for  the  occasion,  and  from  there  passed  to  the  green  room,  where 
each  was  introduced  by  name  to,  and  was  welcomed  by  the  President  and 
Mrs.  Harding  and  Attorney  General  Daugherty,  in  words  and  fashion  of 
hosts  receiving  their  friends.  The  introductions  over,  the  guests  went 
at  will  about  the  White  House  parlors,  gaily  chatting  with  each  other  and 
partaking  of  the  hospitality  and  refreshments. 


W.  H,  H.  Piatt 


Kansas  City,  Missouri. 
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KANSAS  CITY  MUNICIPAL  COURT 


An  effort  to  secure  a  unified  court  for  Kansas  City  in  the  recent 
session  of  the  Missouri  legislature  resulted  in  the  passage  of  a  compromise 
bill  which  gives  that  city  an  inferior  civil  court  of  good  organization  and 
powers.  It  is  a  court  very  similar  to  the  Civil  Court  of  Milwaukee.  Ten 
years  ago  the  establishment  of  such  a  court  in  any  large  city  would  have 
been  considered  cause  for  thankfulness.  There  still  remains  as  much 
opportunity  for  such  a  court  to  render  good  service,  but  with  further 
experience  the  ideal  has  advanced  and  today  an3rthing  short  of  complete 
unification  of  courts  in  any  large  city  is  recognized  by  progressives  as  a 
makeshift. 

The  disadvantages  of  the  new  court  are  that  it  remains  a  justice 
of  the  peace  court  and  its  judges  are  known  as  justices  of  the  peace,  and 
their  salaries  are  but  $3,500  and  $4,000  for  the  associate  justices  and  pre- 
siding justice,  respectively.  The  first  objection  is  not  substantial,  but  the 
salary  limitation  will  make  it  difficult,  if  not  impossible,  to  get  high  class 
professional  material  for  judges. 

The  good  features  are  that  the  court  is  given  rule-making  and  admin- 
istrative authority  and  responsibility  for  management  is  centered  in  the 
presiding  justice.  There  are  to  be  a  chief  clerk  and  chief  constable  who 
are  to  be  subject  to  the  "superintending  control"  of  the  presiding  justice, 
together  with  their  deputies. 

The  court  has  jurisdiction  throughout  the  county  in  tort  and  con- 
tract cases  involving  not  more  than  $1,000.  The  act  contains  a  drastic 
provision  concerning  jury  demands,  for  the  party  who  demands  jury 
trial  may  be  required  to  deposit  a  sum  sufficient  to  pay  all  the  fees  of 
the  jurors. 

It  is  required  by  the  new  law  that  justices  shall  be  lawyers.  This 
will  doubtless  result  in  considerable  improvement  in  the  administration 
of  justice  in  Kansas  City  in  the  smaller  civil  causes,  but  the  new  court 
will  be  subject  to  all  the  limitations  inherent  in  an  inferior  court — 
Journal,  American  Judicature  Society,  Vol.  V,  p.  4. 


CONSTITUTIONAL  LAWYERS— Unless  he  sits  on  the  Bench  of 
the  Supreme  Court  and  hears,  day  after  day,  the  astonishing  discussions 
and  distinctions  there  presented,  no  man  can  fully  realize  the  extent  to 
which  ingenuity  and  refinement  of  constitutional  discussions  are  rapidly 
converting  the  members  of  our  profession  in  this  country  into  a  group 
of  casuists  rivaling  the  Middle  Age  schoolmen  in  subtlety  of  distinction 
and  futility  of  argument. — Mr.  Justice  Clarke,  before  New  York  Univer- 
sity Law  Alumni. 
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CONFERENCE  OF  BAR  ASSOCIATION  DELEGATES 

The  Conference  of  Bar  Association  Delegates  held  at  Washington 
in  February  of  this  year,  will  be  a  landmark  in  the  history  of  the  Amer- 
ican Bar.  At  this  great  meeting  there  were  in  actual  attendance  dele- 
gates from  forty- four  state  bar  associations,  the  District  of  Columbia, 
and  one  hundred  fourteen  city  and  county  associations  in  all  parts  of 
the  United  States,  a  delegate  from  the  Far  Eastern  American  Bar  As- 
sociation in  China,  delegates  from  three  Canadian  Associations,  and 
representatives  from  a  large  number  of  the  great  colleges,  state  univer- 
sities and  law  schools  of  the  country.  The  Missouri  Bar  Association  had 
three  delegates  in  attendance  and  there  were  also  delegates  from  the 
St.  Louis,  Kansas  City,  St  Joseph  and  Springfield  Bar  Associations.  I 
believe  it  is  not  going  too  far  to  say  that  this  conference  and  the  resolu- 
tion it  adopted  represent  the  most  important  and  far  reaching  step  ever 
taken  by  the  American  Bar. 

That  a  resolution  such  as  was  adopted  should  have  met  with  oppo- 
sition in  the  conference  was  to  have  been  expected.  The  conference  was 
not  "packed"  for  any  particular  program.  Delegates  were  not  selected 
from  any  of  the  associations  with  any  particular  program  in  view  nor 
were  any  of  them  instructed  beforehand  what  sort  of  a  program  to  stand 
for  or  how  to  vote.  The  opposition  was  a  valuable  thing,  because  it 
brought  about  a  full  and  complete  discussion  of  the  resolution  from  all 
points  of  view  and  the  delegates  were  thereby  fully  informed  on  all  sides 
of  the  question  before  the  final  vote. 

The  most  significant  feature  of  the  conference  from  my  view  is  the 
fact  that  substantially  all  of  the  arguments  presented  bv  those  opposed 
to  the  resolution  were  presented  not  from  the  viewpoint  of  the  welfare 
of  the  public  generally  or  even  of  the  welfare  of  the  Bar  generally,  but 
from  the  viewpoint  of  the  welfare  of  a  comparatively  few  individuals. 
The  desirability  of  college  training  for  the  lawyer  or  other  professional 
man  is  no  longer  questioned  in  enlightened  circles  today.  If  college 
training  be  not  desirable  then  the  entire  educational  system  of  the  whole 
country,  which  it  has  taken  so  many  years  and  so  much  money  to  build 
up,  is  wrong.  The  opposition  did  not  seriously  question  the  desirability 
of  college  training  for  the  lawyer  nor  the  fact  that  a  requirement  of  two 
years  of  college  work  would  elevate  the  standards  of  the  Bar  and  thereby 
benefit  the  Bar  and  the  public  at  large;  but  rather  they  centered  their 
attack  upon  the  proposition  that  such  a  requirement  would  prohibit  many 
deserving  young  men  from  becoming  lawyers.  They  cited  the  great 
self-made  lawyers  of  the  past  as  well  as  many  prominent  lawyers  of  the 
present  day  who  have  succeeded  without  college  training.  They  argued 
that  these  men  would  have  been  barred  from  the  practice  of  the  law 
by  the  standards  set  up  in  the  resolution.    But  it  seems  too  clear  for 
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argument  that  with  the  splendid  educational  facilities  of  today,  the  vast 
majority  of  men  who  have  the  courage,  initiative  and  ability  to  become 
able  lawyers  without  the  advantage  of  a  college  education  can  very  easily 
secure  two  years  of  college  training  by  the  expenditure  of  only  a  compar- 
atively small  portion  of  the  effort,  ability  and  self  denial  required  to 
reach  a  commanding  position  at  the  Bar.  Surely  we  should  not  adopt 
a  standard  generally  to  cover  the  isolated  instances  here  and  there  in 
which  it  may  not  be  possible  to  secure  this  training.  Legislation  gener- 
ally goes  on  the  theory  of  the  greatest  good  to  the  greatest  number,  and 
practically  all  legislation  results  in  some  hardship  to  a  few  persons. 
The  right  to  practice  law  is  not  inalienable.  Is  it  better  that  the  public 
and  the  Bar  as  a  whole  shall  continue  to  suffer  from  the  work  of  ignor- 
ant, incompetent  and  poorly  trained  lawyers  or  that  the  standards  of  the 
Bar  shall  be  raised  by  the  adoption  of  more  stringent  educational  re- 
quirements, even  though  the  latter  course  may  result  in  a  few  isolated 
instances  in  barring  young  men  from  becoming  lawyers  and  forcing  them 
to  seek  other  lines  of  avocation? 

Is  the  law  a  learned  profession?  We  say  it  is  and  surely  it  ought 
to  be,  but  in  Missouri  the  only  educational  requirements  for  admission 
to  the  Bar  are  that  an  applicant  shall  have  completed  a  course  in  a  grade 
school  or  have  acquired  an  education  equivalent  thereto,  and  be  able  to 
pass  the  state  Bar  examination  on  legal  subjects.  It  is  well  known,  of 
course,  that  any  man  may  cram  for  such  an  examination  and  pass  it  and 
at  the  same  time  have  little  knowledge  of  the  fundamentals  of  the  law. 
Can  we,  therefore,  say  that  a  man  must  be  learned  in  any  proper  sense 
of  that  word  in  order  to  enter  the  profession  of  the  law  in  this  state? 

The  resolution  adopted  by  this  conference  represents  the  almost 
unanimous  expression  of  the  best  legal  and  educational  thought  of  the 
country  and  I  hope  the  requirements  it  provides  may  be  adopted  at  an 
early  date  in  Missouri.  Murat  Boyle 

Kansas  City,  Missouri. 


BAR  ASSOCIATIONS— The  duty  to  maintain  and  transmit  these 
traditions  unimpaired  stands  in  the  forefront  of  those  debts  which  every 
lawyer  owes  to  his  craft;  and  since  it  is  a  thing  only  to  be  performed 
effectively  by  concerted  action,  it  forms  in  and  by  itself  a  sufficient  rea- 
son for  the  formation  of  bar  associations  and  makes  the  call  to  member- 
ship in  them  imperative.  Not  only  have  the  bar  associations  of  the 
United  States  done  vital  work  in  guarding  the  standards  of  professional 
training  and  conduct,  but  they  offer  the  only  avenue  to  solidarity,  and  in 
the  last  resolve  the  most  effective  means  of  inspiration  and  of  discipline. 
The  profession  should  not  rest  content  until  every  lawyer  worthy  of 
the  name  is  inscribed  upon  their  rolls. — ^John  W.  Davis  before  New  York 
State  Bar  Association. 
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WASHINGTON  RESOLUTION 


RESOLVED;  That  the  National  Conference  of  Bar  Association 
adopts  the  following  statement  in  regard  to  legal  education: 

1.  The  great  complexity  of  modem  legal  regulations  requires  for 
the  proper  performance  of  legal  services  lawyers  of  broad  general  edu- 
cation and  thorough  legal  training.  The  legal  education  which  was  fairly 
adequate  under  simpler  economic  conditions  is  inadequate  today.  It  is 
the  duty  of  the  legal  profession  to  strive  to  create  and  maintain  stand- 
ards of  legal  education  and  rules  of  admission  to  the  bar  which  will 
protect  the  public  both  from  incompetent  legal  advisers  and  from  those 
who  would  disregard  the  obligations  of  professional  service.  This  duty 
can  best  be  performed  by  the  organized  efforts  of  bar  associations. 

2.  We  endorse  with  the  following  explanations  the  standards  with 
respect  to  admission  to  the  bar,  adopted  by  The  American  Bar  Associa- 
tion on  September  1,  1921: 

Every  candidate  for  admission  to  the  Bar  should  give  evi- 
dence of  graduation  from  a  law  school  complying  with  the  fol- 
lowing standards: 

(a)  It  shall  require  as  a  condition  of  admission  at  least 
two  years  of  study  in  a  college. 

(b)  It  shall  require  its  students  to  pursue  a  course  of  three 
years'  duration  if  they  devote  substantially  all  of  their  working 
time  to  their  studies,  and  a  longer  course,  equivalent  in  the  num- 
ber of  working  hours,  if  they  devote  only  part  of  their  working 
time  to  their  studies. 

(c)  It  shall  provide  an  adequate  library,  available  for  the  use 
of  the  students. 

(d)  It  shall  have  among  its  teachers  a  sufficient  number 
giving  their  entire  time  to  the  school  to  insure  actual  personal 
acquaintance  and  influence  with  the  whole  student  body. 

3.  Further,  we  believe  that  law  schools  should  not  be  operated  as 
commercial  enterprises,  and  that  the  compensation  of  any  officer  or  mem- 
ber of  its  teaching  stafiF  should  not  depend  on  'the  number  of  students 
or  on  the  fees  received. 

4.  We  agree  with  the  American  Bar  Association  that  graduation 
from  a  law  school  should  not  confer  the  right  of  admission  to  the  Bar, 
and  that  every  candidate  should  be  subjected  to  examination  by  public 
authority  other  than  the  authority  of  the  law  school  of  which  he  is  a 
graduate. 

5.  Since  the  legal  profession  has  to  do  with  the  administration  of 
the  law,  and  since  public  officials  are  chosen  from  its  ranks  more  fre- 
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quently  than  from  the  ranks  of  any  other  profession  or  business,  it  is 
essential  that  the  legail  profession  should  not  become  the  monopoly  of 
any  economic  class. 

6.  We  endorse  The  American  Bar  Association's  standards  for  ad- 
mission to  the  Bar  because  we  are  convinced  that  no  such  monopoly  will 
result  from  adopting  them.  In  almost  every  part  of  the  country  a  young 
man  of  small  means  can,  by  energy  and  perseverance,  obtain  the  college 
and  law  school  education  which  the  standards  require.  And  we  under- 
stand that  in  appljring  the  rule  requiring  two  years  of  study  in  a  college, 
educational  experience  other  than  that  acquired  in  an  American  college 
may,  in  proper  cases,  be  accepted  as  satisfying  the  requirement  of  the 
rule,  if  equivalent  to  two  years  of  college  work. 

7.  We  believe  that  the  adoption  of  these  standards  will  increase  the 
efficiency  and  strengthen  the  character  of  those  coming  to  the  practice 
of  law,  and  will  therefore  tend  to  improve  greatly  the  administration  of 
justice.  We  therefore  urge  the  bar  associations  of  the  several  states  to 
draft  rules  of  admission  to  the  Bar  carrying  the  standards  into  effect 
and  to  take  such  action  as  they  may  deem  advisable  to  procure  their 
adoption. 

8.  Whenever  any  state  does  not  at  present  afford  such  educational 
opportunities  to  young  men  of  small  means  as  to  warrant  the  immediate 
adoption  of  the  standards,  we  urge  the  bar  associations  of  the  state  to 
encourage  and  help  the  establishment  and  maintenance  of  good  law  schools 
and  colleges,  so  that  the  standards  may  become  practicable  as  soon  as 
possible. 

9.  We  believe  that  adequate  intellectual  requirements  for  admission 
to  the  Bar  will  not  only  increase  the  efficiency  of  those  admitted  to 
practice  but  will  also  strengthen  their  moral  character.  But  we  are  con- 
vinced that  high  ideals  of  professional  duty  must  come  chiefly  from  an 
understanding  of  the  traditions  and  standards  of  the  bar  through  study 
of  such  traditions  and  standards  and  by  the  personal  contact  of  law 
students  with  members  of  the  Bar  who  are  marked  by  a  real  interest 
in  younger  men,  a  love  of  their  profession  and  a  keen  appreciation  of 
the  importance  of  its  best  traditions.  We  realize  the  difficulty  of  creat- 
ing this  kind  of  personal  contact,  especially  in  large  cities;  nevertheless, 
we  believe  that  much  can  be  accomplished  by  the  intelligent  cooperation 
between  committees  of  the  Bar  and  law  school  faculties. 

10.  We  therefore  urge  courts  and  bar  associations  to  charge  them- 
selves with  the  duty  of  devising  means  for  bringing  law  students  in  con- 
tact with  members  of  the  Bar  from  whom  they  will  learn,  by  example  and 
precept,  that  admission  to  the  Bar  is  not  a  mere  license  to  carry  on  a 
trade,  but  that  it  is  an  entrance  into  profession  with  honorable  tradi- 
tions of  service  which  they  are  bound  to  maintain. 
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COMMERCIAL  COURTS— The  present  Judge  who  sits  in  the  Com- 
mercial Court,  Mr.  Justice  Bailhache,  is  carrying  on  the  traditions  of 
the  Court  with  the  greatest  success  and  the  fullest  confidence  of  all  who 
appear  before  him.  I  asked  him  how  long  he  was  taking  at  present  to 
try  his  commercial  cases,  and  he  said  that  the  average  time  from  the 
time  you  went  to  the  Judge  to  the  time  the  case  was  heard  was  two 
months.  Now,  in  the  United  States  no  commercial  case  is  heard  under 
a  year.  And  these  quick  hearings  in  our  Commercial  Court  are  the  things 
that  have  struck  lawyers  over  here  from  the  United  States.  Apparently 
in  the  United  States  they  are  still  in  the  stage  that  we  used  to  be  in. 
They  are  using  the  old  English  forms  and  particulars  for  delay,  freely 
availed  of  by  defendants  who  want  to  be  dilatory.  There  the  plaintiff 
complains  that  he  cannot  get  a  decision,  because  the  judges,  being  popu- 
larly elected,  are  tied  down  by  strict  rules  of  procedure.  Here  the  speed 
is  such  that  the  defendant  may  howl  because  the  case  is  decided  before 
he  has  time  to  turn  around. — Lord  Justice  Scrutton,  1  Cambridge  Law 
Journal,  p.  17. 


COMMITTEE  ON  AMENDMENTS,  JUDICIARY.  AND  PROCEDURE: 
Chairman  Francis  M.  Curlee,  St.  Louis;  Robert  F.  Walker,  Jefferson  City;  Henry  L. 
McCune,  Kansas  City;  Boyle  G.  Clark,  Columbia;  Robert  L.  Ward,  Caruthersville. 

COMMITTEE  ON  LEGAL  EDUCATION  AND  ADMISSION  TO  THE  BAR: 
Chairman,  J.  J.  Vineyard,  Kansas  City;  Christy  M.  Farrar,  St.  Louis;  Forrest  C 
Donnell,  St  Louis;  Lee  Montgomery,  Sedalia;  E.  D.  Ellison,  Kansas  City. 

COMMITTEE  ON  BAR  ASSOCIATIONS:  Chairman,  J.  Hugo  Grimm,  St 
Louis.  Maurice  H.  Winger,  Kansas  City;  J.  D.  Hostetter,  Bowling  Green;  George 
H.  Hubbell,  Trenton;  Ernest  A.  Green,  St  Louis. 

COMMITTEE  ON  LEGAL  PUBLICATIONS:  Chairman,  George  H.  English. 
Jr.,  Kansas  City;  Robert  B.  Fizzell,  Kansas  City;  L.  C  Lozier,  Carrollton;  Frank 
E.  Tyler,  Kansas  City;  Kenneth  C.  Sears,  Columbia. 

COMMITTEE  ON  GRIEVANCES  AND  LEGAL  ETHICS:  Chairman,  Allen 
McReynolds,  Carthage;  William  S.  Bedal,  St  Louis;  R.  B.  Caldwell,  Kansas  City; 
M.  D.  Campbell,  Kirksville;  R.  B.  Oliver,  Jr.,  Cape  Girardeau. 

COMMITTEE  ON  UNIFORM  STATE  LAWS:  Chairman,  Clifford  Histed, 
Kansas  City;  James  C.  Jones,  St  Louis;  H.  M.  Langworthy,  Kansas  City;  Elmer 
O.  Jones,  La  Plata. 

COMMITTEE  ON  LEGAL  BIOGRAPHY:  Chairman,  Henry  Lamm,  SedalU; 
W.  W.  Graves,  Jefferson  City;  O.  H.  Dean,  Kansas  City;  Wash  Adams,  Kansas 
City;  Vinton  Pike,  St  Joseph. 

COMMITTEE  ON  THE  ILLEGAL  PRACTICE  OF  LAW  BY  LAYMEN: 
Chairman,  Harris  E.  Sprague,  St.  Louis;  J.  H.  Hull,  Platte  City;  R.  E.  Ball,  Kan- 
sas City,  S.  W.  Bates,  Webb  City;  J.  P.  Swaim.  Mountain  View. 

COMMITTEE  ON  JUDICIAL  CANDIDATES:  Chairman,  Glendy  B.  Arnold, 
St  Louis;  A.  E.  Spencer,  Joplin;  R.  F.  Lozier,  Carrollton;  N.  T.  Cave,  Fulton; 
A.  T.  Dumm,  Jefferson  City;  J.  N.  Blayney.  St  Louis;  Ingraham  D.  Hook,  Kansas 
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Accident  Insurance 
See  Insurance. 
Actions 

Actions  for  personal  injuries  resulting  in  death  abate  witn 

the  death  of  the  wrong-doer   ^    18:37 

Assignability  of  rights  of  actions    4:12 

Conclusiveness  of  judgment  in  ejectment     6:35 

Election  of  remedies  by  conditional  seller  ^   7:44 

In  name  of  real  party  in  interest    4:38 

Administrative  Law 

Administrative  action  will  not  be  reviewed  on  certiorari          6:  7 

Measure  of  review  of  orders  of  the  Public  Service  Commis- 
sion     11:75 

Administrators 

See  Executors  and  Administrators. 

Adoption 

Adopted  child  can  not  take  statutory  remainder  in  fee  tail  1:80 

Creation  of  the  status     ~   10:82 

Rights  of  adopted  child       10:86 

Rights  of  adopting  parents     ~  —   10:84 

Adverse  Possession 

Does  not  destroy  equitable  servitude   -  ~   16:  7 

Mistaken  boundary  lines    -     10:39 

Affidavit 

Necessity  of  signature   -   4:52 

Agency 

See  Principal  and  Agent. 
Alienation 

/See  Husband  and  Wife. 
Animals 

See  also  Torts;  Trespass. 

District  of  trespassing      9:57 


(47) 


48  Law  Series  24,  Missouri  Bulletin 


Duty  of  care  in  keeping   7:27 

Effect  of  Inclosure  Statutes  upon  duty  to  restrain  from  run- 
ning at  large     9:57 

Liability  of  owner  of  vicious  dog — "Liability  at  peril"  _  22:38 
Appeal  and  Error 
See  CertioraTL 

Power  of  appellate  court  to  remand  a  case  for  new  trial 
upon  a  single  issue,  leaving  the  verdict  upon  the  re- 
maining issue  to  stand   -   19:38 

Sufficiency  of  notice  of  appeal  from  justice  court    19:42 

Arraingnment 

Failure  of  record  to  show   -   5:40 

Assault  and  Battery 

Defense  of  third  person  in   ^    14:51 

Assessment 

Equalization  of  assessments      6:  9 

Assumption  of  Risk 

Assuming  risk  to  save  employer's  property      18:33 

Unjustifiable    _  12:39 

Assignment 

For  collection    —    AM 

Of  contract  action    4:14 

Of  tort  action       4:131 

Partial  assignments        4:1G 

Suit  by  assignee  ^    ^..4:15,24 

Title  of  assignee      4:18 

Attorney  and  Client 

Client's  right  to  settle  without  his  attorney's  consent    6:26 

Attorney  General 

Application  for  writ  of  certiorari  by     

Automobiles 

See  Motor  Vehicles. 

Bailments 

See  Pledges. 

Banks  and  Banking 

Liability  of  bank  which  discounts  draft  with  bill  of  lading 

attached  for  defect  in  goods   _   7:40 

Bargain  and  Sale 

Operation  of  conveyances  by  way  of    8:19 

Bills  of  Lading 

See  Banks  and  Banking;  Carriers. 

Bills  and  Notes 

See  also  Guaranty. 
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Bond  and  note  statute  of  1825    4:  5 

Liability  of  anomalous  endorser  under  Negotiable  Instru- 
ments Law  12:44,17:51 

Liability  of  endorser  where  maker  has  been  discharged  by 

operation  of  law    20:44 

Parole  evidence  to  charge  endorsee  as  co-maker — ^''accom- 
modated party"   17:51,12:44 

Writing  necessary  to  effect  renunciation  by  holder  under 

Negotiable  Instruments  Law    20 :M 

Where  there  is  consideration      20'M 

Where  there  is  no  consideration      20:64 

Building  Restrictions 

See  EquiUble  Servitudes. 
Carricra 

See  Railroads. 

Carrier's  liability  for  negligence  of  Director  General  of 

Railroads        19  :M 

Liability  of  bank  which  discounts  draft  with  bill  of  lading  at- 
tached for  defect  in  goods    —  7:40 

Misdelivery  by  common  carrier  of  goods     3:48 

Relation  of  carrier  and  passenger     8:29 

Certiorari 

As  auxiliary  to  error  or  appeal     6:16 

From  the  Supreme  Court  to  the  Court  of  Appeals  13:30,24:00 

Scope  of  inquiry,  doctrine  of  incorporation  by  reference         21 :35 

In  nature  of  writ  of  error       6:5,  13:76 

Superintending  power  of  Supreme  Court  over  Courts  of 

Appeals    —   2 :28 

Writ  of  in  Missouri     6:8,24:00 

Cbarities 

Charitable  purpose;  designation  of  trustee   —  21:31 

Gifts  to  and  rule  against  perpetuities    8:19 

Rule  in  Morice  v.  The  Bishop  of  Durham   ^  _   20:53 

Chattels 

See  also  Lost  Chattels;  Personal  Property. 

Effect  of  statute  abolishing  seals  upon  gifts  of    10:62 

Equitable  servitudes  for  benefit  of  and  upon   l^M 

Executory  limitations  of  personal  and  real    IIM 

No  estates  in  —  „   4:89 

Chattels  Real 
See  Chattels. 

Children 

See  also  Infants;  Parent  and  Child. 
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Born  legitimate      10:  4 

Illegitimacy    10:19 

Legitimation  by  subsequent  marriage  and  recognition   10:  4 

Of  void  marriage   10:18 

Some  aspect  of  the  status  of  in  Missouri   10:  3 

Change  of  Venue 

Right  of  State  to  a  change  of  venue  from  judge  on  ground 

of  prejudice    17:68 

Chose  in  Action 

Actions  for  personal  injuries  resulting  in  death  abate  with 

the  death  of  the  wrongdoer      18:37 

Assignability  of     4:11 

Larceny  of  chose  in  action     81:1S 

'Situs  for  garnishment  of      6:23 

Churches 

iSee  Religious  Societies. 

aties 

See  Municipal  Corporations. 
Citixen 

Corporation  not  a   ^   5:47 

Cloud  on  Title 

Power  of  court  to  remove    6:38 

To  foreign  land      6:38 

Code  Pleading 
See  Pleading. 

Conations  I 
See  also  EquiUble  Servitudes. 

Conditions  subsequent  in  conveyances    —     5:  8 

Devisee  or  grantee  under  no  obligation  to  perform    7:53 

Conditional  Sales 
See  Sales. 

Conflict  of  Laws 

Exemption  laws  of  another  state    6:22 

Garnishment  of  non-resident's  chose  in  action    6:22 

Powers  of  foreign  trustee  of  domestic  land     6:38 

Specific  performance  of  contract  stipulating  for  law  of  an- 
other state     20:47 

Title  of  chattels  under  conditional  sale  made  outside  of 

state     -    22:31 

Constitutional  Law 

Constitutionality  of  proposed  regulation  of  Missouri  pro- 
cedure by  rules  of  court      13:11 
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Constitutionality  of  statutes  legalizing  maintenance  of  nui- 
sances     -  —   17:13 

Constitutionality  of  statute  requiring  compliance  with  stat- 
ute as  condition  precedent  to  suit  on  contract    5:43 

Constitutionality  of  statute  requiring  railroads  to  carry  mili- 
tia for  one  cent  a  mile    8:36 

Impairment  of  obligation  of  special  water  contract  by  ex- 
tension of  city  limits     1:39,16:39 

Local  and  special  legislation  in  Missouri  under  the  consti- 
tution of  1875    19:18 

Growth  of  local  and  special  legislation  in  Missouri  under 

the  constitution  of  1820    ~  «   19:  8 

Limitations  upon  local  and  special  legislation  under  the 

constitution  of  1865     19:11 

Definition  of  local  and  special  laws   ~    19:86 

A  study  of  cases  involving  application  of  constitutional 
limitations  on  special  legislation  in  constitution  (Mo.) 

of  1875    80:  3 

The  problem  of  classification    80:  4 

Classification  by  population   ^   80:  4 

Other  principles  of  classification    ~   80:  8 

Enactment  of  local  and  special  laws    80:14 

In  pursuance  of  a  provision  of  constitution  of  1875    80:14 

Classification  of  cities  authorized  by  constitution  of  1875  80:17 

The  four  classes  of  cities  organized  under  general  laws  ....  80:17 

Cities  operating  under  special  charters    80:81 

Cities  with  "home  rule"  charters    80:88 

Classification  of  cities  for  special  purposes   80:86 

Statutory  classification  without  direction  by  the  constitu- 
tion   —  ^   80:88 

Laws  which  do  not  concern  the  organization  and  powers  of 

cities   ~.      80:88 

Laws  which  do  not  comply  with  the  constitutional  classi- 
fication of  cities       80:89 

Local  option  laws      80:31 

Omission  of  word  "the"  before  the  word  "state"  in  in- 
formation or  indictment   22:50 

Right  of  covenantee  to  compensation  for  destruction  of 
equitable  restriction  thru  state's  exercise  of  eminent 

domain    „  ^   23:43 

Contingent  Remainders 
See  Remainders. 
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Contracts 

Abrogation  of  special  water  contract  by  extension  of  city- 
limits   

For  bnefit  of  third  persons   8:38 

Infant's  ratification  of  under  statute   11:67 

"Merger"  of  contract  to  convey  real  estate  in  deed   19:33 

Mutuality  of  obligation  of  ,   9:38 

Obligations  imposed  by  devise     7:54 

Of  a  board  with  its  members  —  ~  —  7:59 

Of  foreign  corporations  which  have  not  complied  with  re- 
quirements for  admission  into  state   5:43 

Offer  of  reward  for  information  leading  to  conviction   24:00 

Offer  backed  up  by  deposit   9:43 

Preliminary  stock  subscription  agreements  in  Missouri   9:  8 

Recovery  for  services  rendered  under  broken  contract   2:39 

Right  of  insurance  agent  to  renewal  commissions  accruing 

after  termination  of  agency      20:37 

Title  to  chattels  under  conditional  sale  made  outside  state  22:31 

When  is  a  life  insurance  contract  complete     14:48 

Contributory  Negligence 
See  Negligence. 

Contribution 

Between  joint  devisees     —  7:55 

Conveyances 

Conditions  subsequent  in   -  «   5:  S 

Conveyances  to  bona  fide  creditor  in  fraud  of  other  creditors  19:44 

Operation  of    ~  8:11 

Secret  conveyance  by  wife  of  her  property  in  fraud  of  hus- 
band's marital  rights     ~  —  19:46 

Validity  of  deed  of  trust  given  to  secure  debt  of  third  party  23:31 
Corporations 

See  also  Municipal  Corporations. 

Disregard  of  corporate  entity  where  corporation  and  stock- 
holder bear  relation  of  principal  and  surety   —  9:47 

Legal  consequences  of  failure  of  foreign  corporation  to 
comply  with  statutory  requirements  as  to  admission 

into  state    5:45 

Membership  in    9:  4 

No  necessity  for  seals  in  contracts  or  conveyances  of  cor- 
porations  ^  ~  „   10:59 

Preliminary  stock  subscription  agreements  in  Missouri  9:8,18:78 

Relation  of  directors  to  corporation    7:59 
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Courts 

Certiorari  from  the  iSupremc  Court  to  the  Courts  of  Ap- 
peals    13:80,84.*00 

Scope  of  inquiry,  doctrine  of  incorporation  by  reference  ....  21:35 

Certiorari  in  Missouri    6:  3 

Confusion  in  the  Missouri  system  of  Appellate  Courts  ....  12:47 

Eflfect  of  rules  of  court   ^   11:58 

Measure  of  review  of  orders  of  Public  Service  Commission  11:75 
Power  of  Appellate  Court  to  remand  case  for  new  trial  upon 
a  single  issue  leaving  verdict  to  stand  upon  remaining 

issue   ^  ^    „   19:38 

Power  of  court  to  order  inspection  of  machinery  on  de- 
fendant's premises      16:27 

Superintending  power  of  the  Supreme  Court  over  the 

Courts  of  Appeals   2:28,24:00 

When  must  a  constitutional  question  be  raised  to  confer 

jurisdiction  upon  the  Supreme  Court    14:32 

Covenants 

See  also  Equitable  Servitudes. 

Conditions  distinguished   5:  5 

Rule  against  perpetuities  does  not  apply  to   8:81 

Covenant  to  Stand  Seized 

Modern  use  in  conveyancing   ^   8:21 

Crimmal  Law 

Failure  of  record  to  show  arraignment  and  plea    5:40 

"Guilty  knowledge"  necessary  to  conviction  for  receiving 

stolen  goods    21:37 

Larceny  of  referendum  petitions    81:  8 

Historical  background  (early  English  authorities  reviewed)    81:  7 

Larceny  of  instruments  savoring  of  realty   81:18 

Larceny  of  instruments  evidencing  chose  in  action    81:18 

Larceny  of  public  documents    81:81 

American  decisions  reviewed    88:  8 

Missouri  decisions  reviewed    88:80 

Omission  of  word  "the"  before  the  word  "state"  in  infor- 
mation or  indictment    22:50 

"Reasonable  doubt,"  instruction  defining    24:00 

Right  of  comment  on  testimony  in  criminal  case    1:35 

Criminal  Procedure 

Omission  of  word  "the"  before  the  word  "state"  in  infor- 
mation or  indictment    22:50 

Curtesy 

Estate  by  ;  8:18 
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Secret  conveyance  by  wife  of  her  property  in  fraud  of  hus- 
band's marital  right  _      19:46 

Cy  Prcs  Doctrme 

Doctrine  for  creating  estates  tail     1:10 

Effectuation  of  charitable  trusts   ^  ^  ^    ZM 

Damage  Feasant 

See  Animals. 
Damages 

Comparative  damage  influencing  right  to  recover    5:36 

Measure  of  damages  for  conversion  by  pledgee   4:47,  SSiSS 

Measure  of  damages  for  maintenance  of  private  nuisance  17:6, 17:11 
Penal  and  remedial  features  of  Missouri  death  statute  3:38,18:45 
Right  of  one  spouse  to  recover  for  loss  of  consortium  of 

the  other  due  to  defendant's  negligence   ^.   17:54 

Recovery  for  mental  anguish   „  „  „   _  5:37 

Receiver's  liability  far  exemplary  damages   „    8:52 

Dead  Bodies 

Recovery  for  mental  anguish  for  malicious  injury  to  ..^   5:38 

Dedication 

As  result  of  user     -   9:50 

Statutory  dedication  to  public  uses  .~  ^   5:27 

Deeds 

(See  also  Conveyances. 

Construction  of   ~   16:31 

"Merger"  of  contract  to  convey  real  estate  in  deed   19:33 

Descent 

Of  statutory  remainder  in  fee  tail    1:18 

Devise 

See  Wills. 
Domestic  Relations 

See  Husband  and  Wife;  Parent  and  Child. 
Easements 

Acquisition  of  easement  by  prescription    24:00 

Continuous  and  apparent  .~  ~  —  7:50 

Disturbance  of  private  easements — remedies   ~   17:80 

Light  and  air;  right  of  way   ~  17:81 

Implied  grant  or  reservation  of   7:47 

Land  occupier's  right  of  acceSs  to  public  way — ^right  to  in- 
junction when      ~  ^   17:84 

Land  occupier's  right  to  unobstructed  view  of  street 

    ^....17:86  (note  119) 

Of  necessity    7:47 

Private  easements  distinguished  from  natural  rights   17:80 

Iteciprocal  ........,..^.»..^....™......«.... — 7 :49 
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Sjectment 

Ejectment  statute    4:  8 

Judgment  conclusive  in  ^  „  „   6:35 

Election  of  Remedies 

By  conditional  seller   ^  ^    7:44 

Elections 

See  Public  Ofificers. 

Eminent  Domain 

Condemnation  by  municpality  of  land  already  devoted  to 

public  use    ^.   15:15 

Right  of  covenantee  to  compensation  for  destruction  of 
equitable  restrictions  through  state's  use  of  eminent 

domain    23:43 

Employer's  Liability 

See  Master  and  Servant 
Equity 

Equitable  charge  on  land    7:53 

Equitable  relief  against  defamation    14:44 

Equitable  relief  against  nuisances  and  similar  wrongs  in 

Missouri   ^   17:  3 

Equitable  relief  against  forfeiture  for  breach  of  condi- 
tion ^     fiM 

Power  of  foreign  trustee  over  domestic  land   6:38 

Remedy  in  equity  of  private  individuals  for  obstruction  of 

public  rights      17:87 

Remedy  of  public  for  obstruction  of  public  rights    17:88  ' 

Secret  conveyance  by  wife  of  her  property  in  fraud  of  hus- 
band's marital  rights  bad  in  equity    19:46 

Specific  performance  of  contract  stipulating  for  law  of 

another  state    20:47 

Subrogation    4 :57 

Equitable  Servitudes 

As  to  a  business    16:14 

Failure  of  purpose  of  restriction    16:81 

For  benefit  of  and  upon  chattels    16:88 

Formality  essential  to  creation  of   16:15 

In  gross    18:18 

In  Missouri    18:  8 

Mutual  covenants  in  general  building  scheme    16:18 

Notice  of  building  restriction    15:19 

Public  policy  against  enforcing  restrictions    16:88 

Right  of  covenantee  to  compensation  for  destruction  of 

equitable  restriction  by  state's  use  of  eminent  domain  23:43 
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Upon  after  acquired  property     —  ~.  16:18 

Who  are  bound  by      —  16:  6 

Who  may  enforce   —  ~     16:  9 

Escheat 

As  affected  by  the  existence  of  tenure    8:  9 

Estates 

See  also  Remamders. 

"Assigns"  as  a  word  of  limitation   ~  16:31 

By  curtesy    8:18 

By  entirety   :   6:40 

By  marital  right  ^  ^  -  ~.  8:  5 

Enlargement  of  ..^        18:48 

Estates  tail  in  Missouri   „    1:  5 

Executory  limitations  of  property  in  Missouri    11:8,12:48 

Nature  of  Homestead  right      3:33 

No  estates  in  chattels    ~   4:89 

Recovery  between  tenants  in  common  for  improvements 

or  repairs    ^      3:50 

Evidence 

See  also  Privileged  Communicatiocis;  Witnesses. 

Burden  of  proof  and  burden  of  going  forward  with  the  evi- 
dence where  suicide  is  pleaded  in  defense  of  action  on 

accident  insurance  policy    ~  ^17:64,  20:68 

Confidential  communications  between  husband  and  wife, 

admissability  in  divorce  suits    ~.    21:40 

Demurrer  to  the  evidence  under  the  code      21:25 

Entries  in  regular  course  of  business    15:21 

Parol  evidence  in  construction  of  wills    14:36 

Presumption  as  to  law  of  a  foreign  state   20:47,49 

Where  fact  to  be  presumed  is  not  admissable     20:50 

Necessity  for  laying  basis  for  presumption    ^    20:50 

Presumptions  are  not  items  of  evidence    23:39 

Presumption'  of  coercion  in  favor  of  wife  who  commits 

crime  in  presence  of  husband   „   22:44 

Reputation  of  deceased    ^  ^   10:45 

Res  Gestae  _     3:45 

Some  problems  of  hearsay  and  revelancy  in  Missouri    15:  8 

Support  by  character  witness  to  rehabilitate  impeached  wit-  " 

ness   _  18:43 

Exchange 

As  a  means  of  conveyance    8:19 

Executors  and  Administrators 

Payment  of  debt  to  foreign  heirs  or  distributees    18:14 
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Payment  of  debt  to  foreign  representatives   —  18:  3 

Exemption 

Application  of  foreign  law  of   ^    6:25 

Explosives 

Duty  of  care  of    7M 

Failure  of  Issue 

Limitations  of  estates  tail    1:  9 

Remoteness  of  gifts  upon      3:  7 

False  Iii^>ri8oninei]it 

Liability  of  railroad  for  false  imprisonment  by  its  ticket 

agent    _      16:36 

Where  malice  is  pleaded,  it  must  be  proved    22:53 

Fellow  Servants 

See  Master  and  Servant 
Fences 

Duty  to  fence  against  animals    9:57 

Feoffment 

Possibility  of  in  Missouri   ~   8:16 

Finders 

See  Lost  Chattels. 
Fines  and  Recoveries 

How  far  possible  in  Missouri    8:18 

Fires 

Duty  to  use  care  in  regard  to    7:81 

Firearms 

Duty  to  use  care  in  regard  to    7:32 

Fixtures 

Effect  of  annexation  by  lessor  for  use  of  the  lessee   12:55 

Test  for  application  of  law  of    3:42 

Foreign  Corporations 
See  Corporations. 

Foreign  Lands 

Power  to  appoint  trustee  of    6:38 

Forfeiture 

Equitable  relief  against    5:26 

For  breach  of  condition    ~   5:18 

Method  of  ousting  officer  who  has  forfeited  public  office  ....  4:50 

Of  public  office   ~   7:56 

France 

French  law  in  Missouri   „   8:  6 

Garnishment 

Bona  fide  creditor  as  garnishee    ld:44 

Of  non-resident's  chose  in  action    6:22 
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Gifto 

Effect  of  statute  abolishing  seals  upon  gifts  of  chattels  —  10:62 
Grant 

Present  status  of  in  law  of  conveyancing   8:17 

Statutory  grant     8:21 

Gturaity 

Liability  of  endorser  where  the  maker  has  been  discharged 

by  operation  of  law     20:44 

Suit  against  maker  and  guarantor  jointly     11:63 

Habeas  Corpua 

Certiorari  to  quash  record  in  habeas  corpus  proceedings   6:15 

Hearsay  Rule 

See  Evidence. 
Highwajrs 

See  also  Dedication. 

Duty  to  use  care  toward  persons  using  highways     7:18 

Use  of  certiorari  in  opening,  widening,  or  changing  public 

roads  and  streets      —    6:  8 

Homestead 

Nature  of  the  right     3:33 

Humanitarian  Doctrine 
See  Negligence. 

Husband  and  Wife 

See  also  Curtesy;  EsUtes;  Privileged  Communicationa. 

Husband's  liability  for  necessaries  supplied  to  wife    4:54 

Husband's  liability  for  support  of  child  held  by  mother  in 

another  state      ^  ^      11.72 

Husband's  liability  for  wife's  torts       5:34 

Husband's  purchase  of  land  with  wife's  money     6:40 

Presumption  of  coercion  in  favor  of  wife  committing  crime 

in  presence  of  husband     22:44 

Recovery  against  spouse  for  tort  committed  during  cover- 
ture  ^  „    10:45 

Recovery  by  wife  for  physical  injuries  to  husband     2:34 

Right  of  one  spouse  to  recover  for  loss  of  consortium  of 

the  other  due  to  defendant's  negligence   ^.  17:54 

Secret  conveyance  by  wife  of  her  property  in  fraud  of  hus- 
band's marital  rights     -   19:46 

Indictment  and  Information 

Omission  of  the  word  "the"  before  the  word  "state"  in  in- 
formation or  indictment     22:50 

Infants 

Liability  of  father  for  tort  of  infant     5:30 
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Limitations  to  unborn  children    3:99 

Ratification  of  contracts  under  the  statute    11:67 

Rights  of  unborn  child    1:42 

Injunction 

Land  occupier's  right  of  access  to  public  way — right  to  in- 
junction when   ^  «   17:84 

Perpetual  injunction  against  nuisance,  when  granted    17:96 

Preliminary  injunction   against   private   nuisance,  when 

granted    17:99 

Insurance 

Application  of  "suicide  statute"  to  accident  policy  where 

assured  committed  suicide  while  sane   «   17:62 

Murder  of  insured  by  beneficiary,  eflfect  of    18:40 

When  is  a  life  insurance  contract  complete    14:48 

Interstate  Commerce 

Breaking  journey   ^   15:27 

Issue 

See  Failure  of  Issue. 
Judgments 

Conclusiveness  of  in  ejectment    6:35 

Effect  of  reversal  of  under  statute  allowing  reinstitution 

of  suits      9:54 

When  is  the  Supreme  Court  equally  divided,  and  what  is 

the  effect?  .„    ^.     12:58 

When  must  a  constitutional  question  be  raised  to  confer 

jurisdiction  upon  the  Supreme  Court   „   14:32 

Judicial  Notice 

Judicial  notice  of  foreign  law         20:47 

Necessity  of  laying  basis  in  pleading  for  presumption  as 

to  foreign  law      „   20:50 

Presumption  that  statutory  law  of  foreign  state  is  same 

as  that  of  the  forum   „   20:49 

Juries 

Jury  sworn  after  evidence  is  in  ^   22:57 

Justices  of  die  Peace 

Sufficiency  of  notice  of  appeal  from  justice  court   19:42 

Landlord  and  Tenant 

Lease  and  assignment     BM 

Larceny 

Consent  of  owner  „  „   16:34 

Constructive  asportation  ,     16:34 

Of  instruments  savoring  of  realty    91:19 

Of  instruments  evidencing  choge  io  action  91:19 
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Of  public  documents    21dll 

Of  referendum  petitions    ~  —   21:  3 

Legitimacy 

See  Children. 

License 

Certiorari  to  review  grant  or  revocation  of  dram  shop 

license     „   6:10 

Licensee 

Duty  of  care  owed  to    ^    7:17 

Liability  of  city  for  death  of  child  drowned  in  unguarded 

pond  in  city  park      2:41 

Liens 

Attorney's  lien       6:29 

Delivery  of  possession  by  pledgee  to  pledgor,  effect  on 

lien   ^  „   28:  4 

Life  Estates 
See  Estates. 

Loat  Chattels 

Finder's  right  to  possession   -   10:50 

Marriage 

See  also  Husband  and  Wife. 

Requisites  of  common  law  marriage    12:60 

Married  Woman's  Act 

Husband's  control  of  wife's  property  under    6:40 

Rights  of  action  against  husband  „   10:45 

Right  of  wife  to  recover  for  loss  of  consortium  of  husband 

due  to  defendant's  negligence    17:54 

Wife's  recovery  for  physical  injury  to  husband    2:35 

Master  and  Servant 

Assuming  risk  to  save  employer's  property    18:33 

Duty  of  employer  to  furnish  medical  aid  to  injured  em- 
Employer's  liability   „   5:48 

Liability  of  railroad  for  false  imprisonment  by  its  ticket 

agent      ~   16:36 

Liability  of  employer  for  death  of  tresspasser    17:57 

Scope  of  employment      „   8:33 

Tort  liability  of  automobile  owners     5:30 

Mental  Anguish 
See  Damages. 

Mortgages 

Validity  of  deed  of  trust  given  to  secure  debt  of  third 

parties   — /.   >   :  :  ^...J  23:31 
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Motor  Vehicles 

Degree  of  care  required  of  driver  of  automobile  in  Mis- 
souri (Statute  repealed.    See  19:51)   18:48,19:51 

Tort  liability  of  automobile  owners    5:30 

Municipal  Corpofiatioiis 

Abrogation  of  special  water  contract  by  extension  of  city 

limits  .  1:39,16:39 

Appointment  of  member  of  appointing  body   7:5(J 

Duty  of  municpality  toward  traveling  public    7:81 


Liability  for  failure  to  remove  snow  and  ice  from  sidewalk  15:33 
Necessaries 

iSee  Husband  and  Wife;  Parent  and  Child. 

NegHgence 

Assuming  risk  to  save  employer's  property    ~  18:33 

Assumption  of  risk    12:39,18:33 

Contiibutory  misconduct  of  the  plaintiff   l%:%5 

Degree  of  care  required  of  driver  of  automobiles  in  Mis- 
souri (Statute  repealed.    See  19:51)   18:48,19:51 

Degrees  of  negligence    7:  6,18:48 

Duty  to  use  care      7:  8 

Effect  of  plaintiffs  violation  of  statutes  or  ordinances   12:41 

Effect  of  violation  of  speed  ordinance  upon  liability  of  rail- 
roads   8:46 

Humanitarian  doctrine  I  1:37,12:34,17:57 

Humanitarian  doctrine— duty  to  trespassers   17:57 

Legal  or  proximate  cause  12:3,22:38 

Liability  for  injury  resulting  from  effort  to  save  life  en- 
dangered by  defendant's  negligence   2:32 

Liability  of  city  for  death  of  child  drowned  in  unguarded 

pond  in  city  park    2:41 

Liability  of  owner  of  vicious  dog — "Liability  at  peril**   22:38 

Tort  liability  for  negligence  in  Missouri   7:3,12:3,12:26 

Tort  liability  of  automobile  owner    5:30 

Negotiable  Instruments 
See  Bills  and  Notes. 

Negotiable  Instruments  Law 
See  Bills  and  Notes. 

Nuisances 


Attractive  nuisances      2:41 

Culpability  of  defendant— "Liability  at  peril"    _  17:14 

Equitable  relief  against  nuisances  and  similar  wrongs  in 

Missouri     17:  3 

Independent  actors,  liability  of      17:18 
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Joint  actors,  liability  of   17:18 

Legalizing  of  nuisances   17:18 

Motive  of  defendant — "spite  fences" — percolating  waters^  17:17 
Obstruction  of  public  rights — remedy  of  private  individual 

at  law  ^   17:86 

Obstruction  of  public  rights — remedy  of  private  individual 

in  equity   17:87 

Perpetual  injunction  against  private  nuisances,  when  grant- 
ed   17dW 

Private  nuisances,  defined   —  17:  8 

Private  nuisances,  remedies  «   17:  6 

Remedy  of  private  individual  for  damages  sustained  from 

public  nuisance     17:4S 

Whether  the  issue  at  law  must  first  be  directed  to  estab- 
lish right  claimed  before  equitable  relief  will  be  given  17:80 

Preliminary  injunction  against  private  nuisances    17:28 

Omcera 

See  Public  Officers. 
Order  of  Publication 

See  Process. 
Parent  and  Chfld 

See  also  Adoption;  Children. 

Duty  of  father  to  support  cl  ild  held  by  mother  in  another 

state   ^    -      11:72 

Right  of  father  to  defend  child  against  assault  and  battery  14:51 

Tort  liability  of  owner  of  automobile  operated  by  his  child  5:30 
Partition 

Of  remainders    14:83 

When  it  is  contrary  to  testator's  intention    15:36 

Party  Walls 

See  Easements. 

Passengers 

See  Carriers. 
Perpetnities 

Effect  of  remoteness   14:53 

Rule  against  in  Missouri   8:  8 

Personal  Property 

Assignability  of  pledgee's  interest   83:  4 

Assignment  of  the  debt  by  pledgee  without  transfer  of  the 

pledged  property   83:  9 

Damages  recoverable  by  pledgor  where  pledgee  has  dealt 

wrongfully  with  the  pledge   83:88 

Delivery  of  possession  by  pledgee  to  pledgor,  effect  on  lien  83:  4 
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Limitations  of    4:89,  ll.*29 

Rights  and  obligations  of  pledgor  where  debt  and  pledged 

property  have  been  assigned  to  third  parties    t3;10 

Rights  of  pledgor  where  pledge  has  been  damaged  in  the 

hands  of  assignees  of  pledgee      23:11 

Right  of  pledgee  to  sue  pledgor  upon  the  debt  after  illeg- 
ally transferring  pledge   .   t3:28 

Rule  in  Wild's  Case  as  affecting      _  1:11 

Sale  of  part  of  a  mass    ^    2:37 

Transfer  of  the  pledge  by  pledgee  without  assignment  of 

the  debt      28:12 

Transfer  of  the  pledge  by  pledgee  involving  assertion  by 

transferee  of  a  greater  right  than  pledgee  has  ^  23:13 

Transfer  by  pledgee  ~    23:  3 

Physician  and  Patient 

Waiver  of  privileged  communication  between    6:30 

Pleading 

Necessity  of  pleading  foreign  law  in  suit  for  specific  per- 
formance of  contract  stipulating  for  law  of  another 
state      20:47 

Omission  of  the  word  "the"  before  the  word  "state"  in 

information  or  indictment    -    22:50 

Right  of  plaintiff  to  amend  after  verdict    20:57 

Where  malice  is  pleaded  in  actions  for  false  imprisonment 

it  must,  be  proved    _     22:53 

Pledges 

Assignability  of  pledgee's  interest    ^    23:  4 

Assignment  of  the  debt  by  pledgee  without  transfer  of 

the  pledged  property    23:  9 

Conversion  by  pledgee   4:47,23:22 

Damages  recoverable  by  pledgor  where  pledgee  has  dealt 

wrongfully  with  pledge    23:22 

Delivery  of  possession  by  pledgee  to  pledgor,  effect  on  lien  23:  4 
Rights  and  obligations  of  pledgor  where  debt  and  pledged 

property  have  been  assigned  to  third  party  ..^    23:10 

Rights  of  pledgor  where  pledge  has  been  damaged  in  the 

hands  of  assignee  of  pledgee  —  ^.    23:11 

Right  of  pledgee  to  sue  pledgor  upon  the  debt  after  illeg- 
ally transferring  the  pledge    „  %BS9 

Transfer  of  the  pledge  by  pledgee  without  assignment  of 

the  debt      23:12 

Transfer  of  the  pledge  by  pledgee  involving  assertion  by 

transferee  of  a  greater  right  than  pledgee  had    23:13 
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Transfer  of  personal  property  by  pledgee   tS:  S 

Powers 

Executory  limitations  following  power  of  disposal   11:37 

Primogenituix 

In  descent  of  estate  tail      1:16 

Practice  and  Procedure 

See  also  Trials;  Pleading. 

Declaration  of  law  by  court  sitting  without  a  jury   21:25 

Directing  verdict  for  party  having  burden  of  proof  22:46,23:36 

Directing  verdict  for  party  having  duty  of  going  forward 

with  the  evidence    23:36 

Jury  sworn  after  all  evidence  is  in    22:57 


Power  of  appellate  court  to  remand  a  case  for  a  new  trial 
upon  a  single  issue,  leaving  the  verdict  to  stand  upon 

the  remaining  issue    19:38 

Privilege  of  nonresident  witness  against  service  of  process  21:27 
Proposed  regulation  of  Missouri  procedure  by  rules  of 


court    18:  3 

Sufficiency  of  motion  for  new  trial    17:59 

iSufficiency  of  notice  of  appeal  from  justice  court    19:42 

Right  of  assignee  to  sue  in  his  own  name    4:24 

Presumptions 
See  Evidence. 

Prescription 

Acquisition  of  easement  by  prescription    24:00 

Principal  and  Agent 

See  also  Master  and  Servant 


Appointment  of  agent  to  execute  instruments  under  seal  10:60 
Right  of  insurance  agent  to  renewal  commissions  accruing 


after  termination  of  agency    20:37 

Wife  as  agent  of  husband  in  purchase  of  necessaries  4:54 

Private  Nuisances 
See  Nuisances. 

Privileged  Communications 

Between  husband  and  wife   10:48,21:40 

Between  husband  and  wife  in  divorce  suit   21:40 

Waiver  of  between  physician  and  patient      6:30 

Process 

Effect  of  misnomer  in  order  of  publication    10:53 

Prohibition 

Right  of  state  to  a  change  of  venue  from  judge  on  ground 

of  prejudice,  enforced  by  prohibition    17:68 

Property 

See  Estates;  Personal  Property;  Real  Porperty. 
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Public  Nuisance 

See  Nuisances. 
Public  Officers 

Appointment  of  member  of  appointing  board    7:56 

Method  of  ousting  officer  who  has  forfeited  office    4:50 

Use  of  certiorari  to  review  removal  from  office    6:  8 

Public  Service  Commission 

Measure  of  review  of  orders  of,  by  courts   11:75 

Public  Service  Companies 

Abrogation  of  special  water  contract  by  extension  of  city 

limits   1:39,16:39 

Purpresttire 

Defined     ^   17:89 

Quasi  Contracts 

Right  of  insurance  agent  to  recover  in  quasi  contract  for 
renewal  commissions  accruing  after  termination  of 

Quo  Warranto 

Method  of  ousting  public  officer  who  has  forfeited  office  4:50 
Railroads 

See  also  Carriers. 

Discrimination  in  rates  for  militia    8:36 

Effect  of  violation  of  speed  ordinances  upon  the  liability 

Liability  of  for  false  imprisonment  by  ticket  agent   16:36 

Liability  of  for  negligence  of  Director  General  of  Rail- 
roads   19:66 

Rape 

Of  insane  woman      14:46 

Real  Property 

See  also  Equitable  Servitudes;  Estates 

Conclusiveness  of  judgment  in  ejectment      6:35 

Conditions  subsequent  in  conveyances    6:  3 

Estates  tail    1:  6 

Executory  limitations  of      11:  3 

Husband's  purchase  of  land  with  wife's  money     6:40 

Land  tenure  and  conveyances    —  8:  8 

Nature  of  homestead  rights      3:33 

Recovery  between  tenants  in  common  for  improvements 

or  repairs          3:50 

Rule  against  perpetuities    8:  8 

Transfer  and  partition  of  remainders    14:  3 
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Receivers 

Liability  for  exemplary  damages      8:52 

Recoveries 

See  Fines  and  Recoveries. 
Religious  Societies 

Effect  of  schism  in  church  upon  church  property   8:24 

Remainders 

Alienability  of  contingent   12:48 

Executory  limitations  of  property  in  Missouri   11:  3 

Implication  of     12:48,15:25 

Remainder  over  after  estate  tail   ldl4 

Rule  against  perpetuities  applicable  to   8:81 

Statutory  remainder  in  estates  tail   1:11 

Transfer  and  partition  of  in  Missouri  14:  8 

Remoteness 

See  Perpetuities. 

Res  Adjudicata 
See  Judgments. 

Revocation 

Of  offer         9:43 

Rule  Against  Perpetuities 

See  Perpetuities 
Rules  of  Court 

Effect  of  rule  of  appellate  and  trial  courts   11:58 

In  other  jurisdictions   18:17 

Proposed  regulations  of  Missouri  procedure  by   18:  8 

Sales 

Election  of  remedies  by  conditional  seller    7:44 

Liability  of  bank  which  discounts  draft  with  bill  of  lading 

attached  for  defect  in  goods   7:40 

Sale  of  part  of  a  mass   2:37 

Title  to  chattels  under  conditional  sale  made  outside  of 

state      22:31 

Warranty  of  quality    7:61 

Seals 

Effect  of  statute  abolishing  use  of  private   10:59 

Shelley's  Case 

Rule  is  not  in  force  in  Missouri   1:10 

Rule  in  does  not  apply  to  personalty   4:40 

Signatures 

Must  an  affidavit  be  signed   4:52 

Spain 

Spanish  law  in  Missouri   8:  6 
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Statute  of  Limitations 

Application  by  analogy  to  acquisition  of  easements    24:00 

Subrogation 

Equitable  right  to        4:57 

Support 

See  Easements. 
Suretyship 

Disregard  of  corporate  entity  where  corporation  and  stock- 
holders bear  relation  of  principal  and  surety    9:47 

Surrender 

As  a  means  of  conveyance    8:18 

Taxation 

Certiorari  to  review  validity  of  assessment  and  levy  of 

taxes        6:  9 

Tenancy  in  Common 

Recovery  between  tenants  in  common  for  improvements 

or  repairs       3:60 

Tenure 

Land  tenure  in  Missouri    —     8:  8 

Torts 

See  also  Negligence 

Actions  for  personal  injuries  resulting  in  death  abate  with 

the  death  of  the  wrong-doer    18:37 

Assignability  of  tort  action  under  the  code   4:12 

Husband's  liability  for  wife's  torts    6:34 

Liability  for  death  of  trespassers — humanitarian  doctrine  17:57 

Liability  for  killing  trespassing  animals    9:63 

Liability  of  city  for  death  of  child  drowned  in  unguarded 

pond  in  city  park      2:41 

Liability  of  husband  for  tort  to  wife    10:45 

Liability  of  municipal  corporation  for  failure  to  remove 

snow  and  ice  from  sidewalks    15:33 

Liability  of  owner  of  vicious  dog — ^"Liability  at  peril"  22:38 
Liability  of  railroad  for  false  imprisonment  by  its  ticket 

agent          16:36 

Recovery  by  wife  for  physical  injury  to  husband    2:34 

Recovery  by  spouse  for  loss  of  consortium  of  other  spouse 

due  to  defendant's  negligence    17:54 

Recovery  for  mental  anguish    5:37 

Tort  liability  for  injury  to  unborn  child    1:42 

Tort  liability  for  negligence  in  Missouri   7 :8, 18 :3»  12 :85 

Tort  liability  of  automobile  owner    -    5:30 

Tort  liability  of  automobile  driver   18:48,19:51 
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Trespass 

By  animals   9:57 

Trespassers 

Duty  to— humanitarian  doctrine  17:57 

Trial 

Declaration  of  law  by  court  sitting  without  a  jury  21:25 

Directing  verdict  for  party  having  burden  of  proof  22:46,23:36 

Directing  the  verdict  for  party  having  the  duty  of  going 

forward  with  the  evidence   23:36 

Failure  of  record  to  show  arraignment  and  plea   5:40 

Jury  sworn  after  all  evidence  is  in   22:57 

Power  of  appellate  court  to  remand  case  for  new  trial  upon 
a  single  issue,  leaving  the  verdict  to  stand  upon  the  re- 
maining issue    19:38 

Sufficiency  for  motion  for  new  trial   17:59 

Sufficiency  of  notice  of  appeal  from  justice  court  19:42 

Right  of  comment  on  testimony  of  defendant  in  criminal 

case     ^  ~  ^  1:35 

Verdicts  against  the  evidence   1 :44 

When  must  a  constitutional  question  be  raised  to  confer 

jurisdiction  upon  the  Supreme  Court   14:32 

Trover 

Conversion  by  a  pledgee   4:47,28:$t 

Misdelivery  by  common  carrier    3:48 

Trusts  and  Trustees 

Charitable  trusts,  designation  of  objects  must  be  definite 

and  certain   20:53,21:31 

Charitable  trusts,  necessity  of  designating  trustee  having 

capacity  to  take    21:31 

Power  of  foreign  trustee  over  domestic  land   6:38 

Resulting  trusts     6:40 

Turntable  Doctrine 
See  Negligence. 

Unborn  Children 

Limitations  to  successive  generations  of     SM 

Tort  liability  for  injury  to    1:42 

Uses 

Executory  limitations  of  real  property  under  the  Statute 

of  Uses     11:  8 

Verdicts 

Directing  verdict  for  party  having  burden  of  proof  .^22:46,  23:36 
Directing  verdict  for  party  having  duty  of  going  forwai-d 

with  the  evidence        23:36 
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